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THE  LIABILITY  OF  EMPLOYERS. 

A  SYSTEM  OF  INSURANCE  BY  THE  MUTUAL  CONTRIBUTIONS  OF  MASTERS 
AND  WORKMEN  THE  BEST  PROVISION  FOR  ACCIDENTS. 

Being  an  Address  to  the  Glasgow  JiiridicaZ  Society  on  the  opening  of  the 

Z2rd  Session,  7th  November  1879. 

By  THE  Hon.  LORD  SHAKD. 

A  NUMBER  of  years  ago  I  had  the  pleasure  of  delivering  the  opening 
address  of  the  Session  of  the  Glasgow  Juridical  Society.  On  that 
occasion  I  endeavoured  to  lay  before  you  the  views  and  objects 
which  I  thought  should  actuate  the  members  of  the  Society, 
particularly  the  younger  members,  in  seeking  to  attain  eminence  and 
distinction  in  the  high  profession  to  which  most  of  you  belong,  and  at 
the  same  time  to  gain  the  full  advantages  of  members  of  the  Society, 
and  to  promote  its  usefulness  and  prosperity.  On  this  evening, 
having  been  left  free  as  to  the  choice  of  a  subject,  I  have 
determined  to  select  one  particular  topic  which  appears  to  me  to 
have  a  peculiar  claim  on  the  interest  of  the  legal  profession.  I 
mean  to  direct  your  attention  to  the  law  of  Liability  of  Employers 
for  accidents  occurring  to  their  servants  in  the  course  of  the 
employment,  and  to  state  the  reasons  which  have  led  me  to  the 
cojiclusion  that  an  extensive  system  of  Insurance,  in  which 
Masters  and  Workmen  should  combine  to  contribute,  would  form 
the  true  remedy  for  those  distressing  evils  of  a  pecuniary  nature 
which  too  commonly  attend  the  occurrence  of  such  accidents. 

I  believe  you  will  agree  with  me  that  this  subject  is  worthy  of 
the  best  attention  and  consideration  of  every  member  of  the  legal 
profession,  using  that  term  in  its  widest  sense,  as  embracing  all 
who  are  engaged  either  in  the  administration  of  the  law,  or  in  the 
pursuit  of  law  as  a  profession ;  and  not  least,  those  who  are  often 
called  on  for  advice  in  the  adjustment  of  contracts  of  service 
between  masters  and  servants.  Employers  engaged  in  business 
attended  with  perils  to  those  in  their  service,  and  servants  in  such 
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employments,  havQ  no  doubt  a  more  direct  personal  interest  in 
the  questions  to  be  considered;  but  the  legal  profession  have 
probably  the  best  opportunities  of  observing  how  the  existing  law 
operates  in  all  the  departments  of  great  manufacturing  enterprise 
and  other  employments  in  which  accidents  are  of  no  uncommon 
occurrence.    They  are  unaffected  by  considerations  of  personal 
interest  arising  out  of  liability  from  any  such  cause ;  and  masters 
and  workmen  alike  may  fairly  appeal  to  them  to  assist  in  the 
settlement  of  those  questions  which  have  arisen  and  come  recently 
into  prominence  as  to  the  policy  of  the  existing  law,  and  the  best 
way  of  meeting,  as  far  as*  possible,  the  calamitous  consequences 
which  accidents  to  workmen  so  often  entail.     If  it  be  necessary  to 
say  more  to  show  that  the  subject  is  suitable  for  the  consideration 
of  such  an  Association  as  the  Glasgow  Juridical  Society,  I  may 
remind  you   that  within  little  more  than  a  year  it  lias  been 
discussed  at  two  meetings  of  the  Law  Amendment  Society  of 
England.     On  the  former  of  these  occasions,  when,  at  the  request 
of  the  Committee  of  the  Society,  I  had  the  honour  of  presiding, 
the  meeting  was  fully  attended  by  members  of  the  legal  profession, 
members  of  Parliament,  and  representatives  of  employers  and 
employed.     An  able  and  instructive  paper  was  read  by  my  friend 
Mr.  Joseph  Brown,  Q.C.,  and  followed  by  an  interesting  discussion. 
At  the  later  meeting,  held  in  the  end  of  April  of  this  year,  when 
Mr.  Thomas  Brassey  presided,  the  various  bills  introduced  into 
Parliament  on  the  subject  last  session  were  discussed ;  and  such 
of  you  as  may  desire  it  will  find  a  record  of  the  papers  and  the 
discussions  which  followed,  in  the  printed  Proceedings  of  the 
Association. 

THE  EXISTING  LAW. 

It  will  not  be  necessary  to  say  much  by  way  of  statement  as  to 
the  existing  law,  for  you  are  doubtless  moi*e  or  less  fully  acquainted 
with  it.  A  master  is  always  responsible  for  injury  to  his  servant 
resulting  from  personal  faidt  or  negligence,  so  that,  if  from  motives 
of  economy,  or  from  disregard  of  ordinary  care  and  precaution,  he 
uses  defective  machinery  or  employs  incompetent  workmen,  and 
an  accident  occurs  in  consequence,  he  is  responsible  for  the  result. 
On  the  other  hand,  in  the  absence  of  personal  fault,  he  is  not 
responsible  for  the  fault  or  negligence  of  a  fellow-servant  of  the 
injured  person;  and  the  term  "fellow-servant"  is  not  limited  to 
persons  in  the  same  grade  of  employment,  but  includes  all  of  any 
degree,  inferior  or  superior,  up  to  a  general  manager,  to  whom  the 
uncontrolled  management  of  an  undertaking  is  intrusted, — and 
again,  is  not  limited  to  persons  in  the  same  department  of  work, 
but  includes  all  who  are  members  of  an  organization  of  labour  for 
one  common  end,  and  subject  to  one  general  control,  even  although 
employed  in  different  departments  of  duty,  and  it  may  be  at  a 
distance  from  each  other.    The  leading  authorities  on  the  subject 
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are  the  well-known  cases  of  Wilson  v.  Merry  &  CuninghaTne, 
decided  in  the  House  of  Lords  in  May  1868,  and  Woodhead  against 
The  Grartness  Mineral  Company^  decided  in  the  Court  of  Session  on 
10th  February  1877.  The  later  of  these  cases  was  disposed  of  by 
seven  Judges ;  and  the  opinions  contain,  I  think,  as  full  a  discus- 
sion of  the  general  principles  on  which  the  law  rests  as  is  to  be 
found  in  any  case  that  has  occurred  for  decision  in  this  country  or 
in  England. 

The  disputed  question  whether  there  was  formerly  a  difference 
between  the  law  of  Scotland  and  that  of  England  is  a  matter  of 
historical  interest  only,  for  the  law  in  both  parts  of  the  kingdom  is 
now  undoubtedly  the  same.  It  is  no  doubt  true  that,  for  some 
years  in  the  progress  of  our  law,  in  the  course  of  the  decision 
of  questions  of  liability,  certain  eminent  Judges  stated  that  the 
principle  by  which  it  was  held  that  a  master  was  liable  to  straUgers 
for  injury  caused  by  the  act  of  his  servant,  was,  in  their  opinion, 
equally  applicable  to  a  case  of  injury  occurring  within  the  circle  of 
service ;  and  it  may  even  be  said,  as  stated  by  the  Dean  of  Faculty, 
Mr.  Eraser,  in  his  work  on  "  Master  and  Servant,"  that  for  a  time 
the  understanding  of  at  least  a  majority  of  the  bench  and  bar  in 
Scotland  was  to  that  efiFect.  The  question,  however,  was  one  of 
general  principle,  and  there  is  nothing  to  support  that  view  in  any 
Institutional  writer.  The  law,  if  it  existed  to  the  effect  stated, 
rested  entirely  on  dicta  and  decisions  subsequent  to  1839,  when 
the  case  of  Sword  v.  Cameron  occurred,  and  prior  to  the  decision  oif 
the  case  of  Beid  v.  The  Bartonshill  Coal  Company  in  1858.  None 
of  these  dicta  or  decisions  had  received  the  approval  of  the  House 
of  Lords  as  the  highest  Court  of  this  country ;  and  on  the  first 
occasion  on  which  the  question  was  taken  by  appeal  to  that  Court, 
the  law  of  Scotland  was  authoritatively  declared  and  settled.  If 
there  had  been  either  authority  of  weight  in  our  Institutional 
writers,  or  a  long  series  of  decisions  fixing  the  law  on  a  principle 
different  from  that  which,  on  broad  grounds  of  universal  applica- 
tion, had  received  effect  in  England  and  America,  it  might  have 
been  successfully  contended  that  there  was  a  difference  in  the  law 
of  Scotland.  But  this  was  not  so.  The  judgment  of  the  House 
of  Lords,  delivered  by  Lord  Cranworth,  in  the  case  of  Beid  v.  The 
Bartonshill  Coal  Company,  deals  successively  with  all  the  decided 
cases  which  had  occurred  after  that  of  Sword  v.  Cameron,  and 
including  that  case,  and  it  is  there  shown  that  none  of  these 
decisions  involved  the  affirmance  of  the  general  principle  for  which 
the  representative  of  a  deceased  servant  in  that  case  contended. 
It  follows,  that  although  a  doctrine  different  from  that  which  has 
now  been  acted  on  for  many  years  had  for  a  time  the  declared 
approval  of  certain  eminent  Judges,  yet  in  no  proper  sense  can  it 
be  said  that  it  ever  was  the  law  of  Scotland  that  a  master  was  liable 
to  his  servant  for  injury  sustained  through  the  fault  of  a  fellow- 
servant,  in  the  same  way  as  he  was  and  still  is  liable  to  a  stranger. 
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OBJECTIONS  UBGED  AGAINST  THE  LAW. 

Id  recent  times  the  law  has  been  assaOed  in  various  quarters. 
It  has  been  said  to  be  unsound  in  principle.  And  again,  it  is  said 
that,  even  if  it  be  admitted  that  a  master  free  from  personal  fault 
should  not  be  responsible  to  his  servant  for  the  fault  of  a  fellow- 
servant,  yet  this  rule  ought  not  to  include  amongst  fellow-servants 
persons  in  authority  over  others,  especially  those  occupying  the 
position  of  general  managers  or  superintendents,  nor  persons  acting 
in  different  departments,  and  it  may  be  under  different  contractors, 
although  all  working  towards  the  same  end. 

Probably  the  most  formidable  criticism  of  the  existing  law  has 
proceeded  from  Mr.  Lowe,  who  was  chairman  of  a  committee  of 
the  House  of  Commons  which  reported  in  the  session  of  1877  on 
the  questions.  Whether  it  was  expedient  to  render  masters  liable 
for  injuries  to  their  servants  by  the  negligent  acts  of  managers, 
foremen,  and  others  having  a  general  superintendence  of  work- 
shops and  works  ?  and  Whether  the  term  "  common  employment" 
could  be  defined  more  clearly  than  by  the  law  as  it  at  present 
stands  ?  Mr.  Lowe's  opinion,  embodied  in  a  draft  report  which  he 
proposed  for  the  acceptance  of  the  Committee,  and  to  which  he 
has  otherwise  given  public  expression,  is,  that  by  the  law  which 
Judges  have  laid  down  "bit  by  bit"  since  1838,  a  body  of  jurispru- 
dence has  been  created  by  which  working  men  have  been  deprived 
of  their  right  to  compensation.  Any  view  entertained  by  one  of  so 
much  learning  and  so  great  reasoning  power  is  entitled  to  the 
utmost  respect  and  consideration.  But  I  venture  to  think  it  will 
be  found  that  the  law,  as  it  has  been  matured  in  this  kingdom  and 
in  America  by  Judges  of  great  learning  and  experience,  rests,  as  it 
professes  to  do,  on  sound  general  principles,  and  that  the  argument 
to  the  contrary  effect  is  based  on  a  fallacy. 

It  is  necessary  that  the  question,  Whether  the  existing  law  is 
founded  on  sound  principle,  should  be  shortly  considered.  I  have 
to  deal  with  the  question  whether  an  extensive  system  of  insur- 
ance, in  which  masters  and  workmen  should  combine  to  contribute, 
would  not  be  the  true  remedy  for  the  pecuniary  distress  caused  by 
accidents  in  hazardous  employments.  If  the  law  has  not  principle 
to  sustain  it  the  remedy  for  at  least  a  large  class  of  cases  would  be 
to  set  aside  that  body  of  jurisprudence  which  is  to  be  found  in  the 
decisions  of  the  last  forty  years  and  upwards,  and  to  enact  that 
employers  shall  be  liable  for  the  fault  of  fellow-servants. 

The  argument  against  the  law  is  fallacious  in  assuming  that,  by 
the  decisions  which  have  built  up  the  law,  servants  were  deprived 
of  a  previously  existing  legal  right.  Servants  never  had  any  right 
to  compensation  from  a  master,  who  was  himself  free  from  per- 
sonal fault,  in  respect  to  injury  sustained  through  the  act  of  a 
fellow-servant.  The  earliest  case  in  which  such  a  claim  is  recorded 
as  having  been  made  in  England  is,  I  think,  that  of  Friestly  v. 
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Fowler  in  1837,  and  the  claim  was  then  Tejected.  In  that  case  a 
servant  travelling  on  his  master's  van  sued  on  account  of  injury 
sustained  through  the  fault  of  the  van-driver.  Lord  Abinger,  in 
delivering  the  judgment  of  the  Ck)urt  of  Exchequer  against  the 
plaintiff,  said,  '*  It  is  admitted  that  there  is  no  precedent  for  the 
present  action  by  a  servant  against  a  master.  We  are  therefore 
to  decide  the  question  upon  general  principles;"  and,  on  the 
general  principles  stated,  in  a  careful  judgment  in  which  the  alarm- 
ing and  anomalous  consequences  of  sustaining  such  an  action  were 
pointed  out,  it  was  held  there  was  no  legal  claim  against  a  master 
not  himself  in  fault.  The  same  general  principles  have  regulated 
and  guided  the  whole  course  of  jurisprudence  in  the  subsequent 
administration  of  the  law  by  Judges  of  the  highest  eminence,  in- 
cluding the  Judges  of  the  Court  of  last  Appeal. 

It  has  been  explained  by  some  of  those  who  assert  that  the 
servants'  right  to  compensation  has  been  taken  away  by  decisions 
of  the  Court,  that  what  they  mean  is,  that  a  general  principle  had 
been  fixed  in  the  law,  by  which  masters  were  held  responsible  for^ 
the  neglect  or  fault  of  their  servants  in  questions  with  third  parties, 
and  that  the  Court  was  bound  to  carry  out  that  principle  when  the 
injury  complained  of  occurred  not  to  a  stranger  or  third  party  but 
to  a  fellow-servant  There  are  several  conclusive  answers  to  this 
reasoning. 

In  the  first  place,  the  general  rule  referred  to  was  itself  intro- 
duced by  judicial  decision.  It  has,  in  my  opinion,  no  foundation 
on  sound  principle,  and  is  not  supported  by  the  early  jurists  or 
Institutional  writers.  The  maxims  Qui  facit  per  cdiumy  fadt  per  se^ 
and  Bespondeat  superior,  which  belong  to  the  law  of  mandate,  have 
their  true  application  only  with  reference  to  acts  which  have  been 
expressly  authorized,  or  which  are  the  proper  result  of  implied 
authority  given  by  the  principal.  It  is  a  misapplication  of  these 
maxims  to  give  them  effect  so  as  to  hold  the  master  or  principal 
responsible  for  the  fault  of  his  servant,  committed  without  his 
authority,  and  it  may  be  against  his  instructions.  To  take  the 
instance  most  familiar,  because  it  is  of  common  occurrence :  if  a 
coachman — chosen  because  of  his  experience  and  character  for 
steadiness — having  received  general  directions  to  drive  carefully 
and  at  a  moderate  pace,  should  by  carelessness  run  over  a  passenger 
on  the  road,  there  is  now  a  very  general  concurrence  in  opinion 
that,  although  the  law  is  otherwise,  there  is  no  good  reason  for 
holding  his  master  responsible  in  consequence.  The  true  principle 
applicable  to  cases  of  that  class,  is  that  of  Cvlpa  tenet  suos  audores 
tantum,  I  cannot  now  enlarge  on  this  point,  but  you  will  find  it 
folly  discassed  in  the  case  of  IVoodhead,  to  which  I  have  already 
referred.  I  must  notice,  however,  what  is  said  on  the  subject  by 
the  GommissioneiB,  to  whose  report  I  have  already  referred.  The 
report  adopted  by  the  Committee  contains  the  following  state* 
meai: — 
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That  a  man  should  be  liable  for  injury  occasioned  bv  his  own  act,  ne|;lect,  or  per- 
mission is  obviously  just.  That  a  man  should  be  liable  for  injury  occasioned  by  acts 
which  he  has  neither  done  nor  permitted,  which  have  resulted  from  no  neglect  of  his, 
or  in  disobedience  to  his  order,  or  which  he  may  have  forbidden,  is  a  result  the  jus- 
tice of  which  it  is  not  easy  at  once  to  recognise,  and  one  which  some  eminent  lawyers 
do  not  hesitate  to  describe  as  essentially  unjust.  Such  however  is,  and  since  the 
reign  of  Charles  II.  appears  to  have  been,  the  law  of  this  country  as  to  injuries  occa- 
sioned by  servants  in  the  course  of  their  employment  to  persons  not  in  the  same 
employment.  For  such  iigaries  the  master  employing  the  servant  is  liable,  notwith- 
standing that  the  acts  which  occasioned  them  may  not  have  been  ordered  or 
authorized,  or  may  even  have  been  forbidden.  There  is  a  strong  concurrence  of. 
authority  against  the  justice  of  this  law,  tiiough  there  seems  to  be  some  difference  of 
opinion  as  to  its  origin  and  historical  development. 

The  report  prepared  by  Mr.  Lowe,  the  chairman  of  the  Com- 
mittee, which  was  not  adopted  on  other  grounds,  is  to  the  same 
efifect.     Mr.  Lowe  there  says — 

The  maxim  Quifaeit  per  aliumf  facit  per  ae,  seems  intended  to  meet  the  case  where 
a  person  who  has  really  caused  the  mischief  seeks  to  defend  himself  on  the  ground 
that  he  does  not  appear  prominently  or  personally  in  the  transaction,  but  to  have  no 
application  to  cases  where  the  spring  and  origin  is  in  the  servant.  The  law  is, 
however,  perfectly  well  settled.  It  appears  to  have  been  the  creation  of  the  Judges, 
and  certainly  did  not  err  on  the  side  of  showing  too  much  consideration  for  the  rich 
as  against  the  ]poor.  The  Question  was  undoubtedly  surrounded  with  great  difficulty. 
The  false  principle  involvea  in  l^e  decision  which  declared  the  master  liable  for  the 
misconduct  of  his  menial  servant,  with  which  he  had  nothing  to  do,  at  last  bore  its 
natural  fruit 

And  he  then  refers  to  the  attempt  made  to  extend  that  unjust 
principle,  so  as  to  apply  it  even  in  the  case  of  injuries  to  fellow- 
servants. 

Assuming  then  that  the  principle  in  its  application  in  a  question 
with  strangers  or  third  parties  is  unsound,  and  that  the  rule  was 
the  creation  of  judges,  it  seems  to  follow  that  when  the  attempt 
was  made  for  the  first  time  in  1837  to  apply  the  same  rule  within 
the  circle  of  service,  it  was  wise  and  right  of  the  Judges  of  that  time 
to  decline  to  carry  the  operation  of  the  rule  into  a  new  field.  The 
decisions  previously  had  operated  injustice  in  questions  with 
strangers.  There  was  no  sound  reason  which  should  require  Judges, 
by  a  new  line  of  decisions,  to  cause  further  injustice  by  giving 
effect  to  the  same  principle  in  questions  between  a  master  and  his 
sei-vants.  It  has  been  said  that  the  case  of  Priestly  v.  Fowler  intro- 
duced "  a  bad  exception  to  a  bad  law."  But  if  it  be  conceded  that 
the  law  was  bad,  it  is  not  easy  to  see  how  the  exception  can  be 
otherwise  than  good.  On  the  assumption  that  the  principle  of  the 
law  was  unsound,  the  Judges  who  had  introduced  the  law  were 
surely  warranted  in  declining  to  extend  its  application. 

But  in  truth,  even  if  the  general  rule  could  be  defended  as  being 
sound  in  principle,  the  exception  or  limitation  to  its  operation  has 
also  sound  principle  as  its  basis.  Where  a  person  is  a  stranger  it 
may  be  said  he  ought  to  have  a  remedy  against  a  master  for  the 
fault  of  a  servant,  because,  as  a  stranger,  or  one  of  the  outside 
public,  he  has  been  subjected  to  risks  without  his  consent.  This 
observation  does  not  apply  to  persons  who  voluntarily  enter  an 
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employment^  and  by  so  doing  incur  risks  of  a  kind  naturally  inci- 
dent to  their  position. 

To  conclude  what  I  have  to  say  on  the  existing  state  of  the  law, 
and  the  principles  on  which  the  law  rests,  I  must  observe  that  Mr. 
Lowe,  who  so  strongly  maintains  that  judicial  decisions  should 
have  applied  the  same  principle  in  questions  with  fellow-servants 
which  had  been  in  force  in  questions  with  strangers,  with  some 
inconsistency,  as  I  humbly  think,  declines  to  follow  out  this  view 
to  its  legitimate  consequences.  For  in  his  report  he  indicates  a 
clear  opinion  that  a  master  should  only  be  liable  to  servants  for 
injury  sustained  through  the  act,  not  of  all  other  servants  of  the 
master,  but  only  of  those  in  a  position  of  authority.  The  report 
prepared  by  him  is  thus  expressed  on  this  subject: — 

The  Committee  therefore  recommend  that  the  funds  of  every  industrial  under- 
taking shall  be  liable  to  compensate  any  person  employed  in  such  undertaking  for 
any  injury  he  may  receive  by  reason  of  the  negligence  of  any  person  exercising 
authority  mediately  or  immediately  derived  from  the  owners  of  such  undei*taking, 
with  this  qualification,  that  the  liability  to  indemnify  shall  not  extend  to  persons 
who,  though  exercising  authority,  are  bona  fide  employed  in  actual  labour  as  distin- 
guiahed  from  superintendence. 

If  the  general  principle  ought  to  have  eflfect,  it  is  diflScult  to  see 
on  what  ground  the  master  should  escape  liability  for  i^he  fault  of 
a  fellow-servant  in  any  grade. 

PROPOSALS  TO  ALTER  THE  LAW. 

Since  the  report  of  the  Committee  there  have  been  various  pro- 
posals for  the  alteration  of  the  law.  With  the  limited  time  at  my 
disposal  I  can  only  briefly  notice  these.  The  most  sweeping 
measure  has  been  put  forward  by  one  of  the  members  for  Stafford, 
who,  by  a*  bill  introduced  into  Parliament,  has  proposed  to  make 
masters  liable  for  injuries  sustained  by  their  servants  to  the  same 
extent  as  in  the  case  of  injuries  to  third  parties.  What  has  been 
already  said  is  sufficient  to  show  that  such  a  measure  is  directly  at 
variance  with  sound  legal  principle.  The  proper  incidents  of  the 
contract  of  service  are  on  the  one  hand  employment  and  wages 
given,  and  on  the  other  duty  undertaken.  If  the  service  be  attended 
with  unusual  risk,  the  workman  is  entitled  to  have  this  taken  into 
consideration,  and  this  element  must,  no  doubt,  along  with  the 
advantages  and  disadvantages  otherwise  of  the  employment,  enter 
into  the  question  of  wages  or  remuneration  given.  The  proposal 
to  subvert  the  existing  law  by  so  sweeping  a  change  would  add  to 
the  obligations  of  the  master — himself  guilty  of  no  personal  fault 
— an  absolute  guarantee  against  the  fault  of  fellow-servants  how- 
ever carefully  chosen.  Thus,  in  the  working  of  a  mine,  if  a  master 
should  provide  his  men  with  Davy  lamps  with  an  injunction  that 
no  key  which  can  open  the  lamp  shall  be  taken  into  the  pit,  yet  if 
a  servant,  in  disobedience  of  this  regulation,  should  surreptitiously 
take  a  key  with  him  to  his  work,  and  open  his  lamp  to  enable  him, 
in  disobedience  of  another  regulation,  to  smoke  Ins  pipe,  and  an 
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explosion  should  result,  the  mine-owner  would  suffer  not  only  the 
loss,  it  may  be,  of  a  large  amount  of  capital  in  the  destruction  of 
the  workings,  but  be  liable  in  compensation  for  the  loss  of  life  or 
injury  to  the  persons,  it  may  be,  of  hundreds  of  miners.  This 
statement,  by  way  of  illustration,  of  the  consequences  which  would 
result  from  such  a  radical  change  in  the  law  seems  to  be  enough  to 
demonstrate  the  unsoundness  of  the  principle  on  which  the  proposal 
for  suph  a  change  is  made.  But  it  suggests,  further,  how  impolitic 
the  change  would  be  even  in  the  interest  of  workmen  themselves. 
Manufacturing  and  mining  enterprise  are  already  sufficiently 
weighted  in  this  country.  If  employers  who  have  done  their  best 
to  obtain  careful  and  skilled  servants,  were  by  a  new  statutory  law 
made  liable  to  claims  of  damages  for  the  results  of  faults  committed 
even  by  such  servants,  the  effect  must  necessarily  be  to  deter  men 
of  capital  from  embarking  in  such  undertakings.  One  serious 
accident  might  involve  the  mine-owner,  or  lessee,  or  manufacturer 
in  ruin,  especially  when  it  is  borne  in  mind  that  claims  of  damages 
for  personal  injury  have  always  been  a  fruitful  source  of  expensive 
litigation  in  the  settlement  of  questions  not  only  of  liability  but  of 
the  amount  of  damage.  In  so  far  as  capital  would  be  driven  from 
such  fields  of  enterprise  the  workman  of  course  must  suffer  from 
the  lack  of  demand  for  his  services. 

It  is,  then,  not  surprising  to  find  that  a  large  and  important 
section  of  workmen  have  declined  to  give  their  support  to  a  measure 
which  seems  to  be  so  obviously  opposed  to  public  policy  and  so 
likely  to  cause  injustice.  At  a  meeting  of  the  Amalgamated 
Society  of  Railway  Servants — a  body  numbering  last  year  13,543, 
and  having  an  annual  income  of  nearly  £10,000 — which  was  held 
at  Leeds  on  the  7th  of  last  month,  and  was  attended  by  a  large 
number  of  delegates,  Mr.  Stewart  M' Liver,  the  president  of  the 
Society,  speaking  of  the  measure  of  the  member  for  Stafford,  is 
reported  to  have  said  it  was 

a  bill  no  one  could  seriously  entertain.  It  was  wild  and  visionary,  and  its  only 
effect  had  been  to  damage  and  delay  the  object  it  professed  to  serve. 

While  the  secretary,  Mr.  Evans,  on  the  same  subject  said  that  the 
member  for  Stafford, 

who  in  1875  would  only  go  in  for  a  bill  similar  in  character  to  the  present 
Government  bill,  now  went  in  for  so  extreme  a  measnre,  that  those  who  supported 
him  in  1876  were  now  compelled  to  say  that  they  could  not  go  so  far  as  he  proposed 
to  go,  for  the  course  he  proposed  would  be  one  of  injustice,  and  would  be  such  a  tax 
on  capital  that  industry  could  not  be  continued  in  uus  country. 

Accordingly  the  meeting,  giving  effect  to  these  views,  resolved  to 
support  the  bills  of  Earl  Delawarre  and  Mr.  Brassey,  the  general 
purpose  of  which  is  to  make  masters  responsible  to  their  servants 
for  injuries  resulting  to  them  from  the  fault  of  persons  placed  over 
them  in  the  service,  or  having  aathority  to  give  them  orders. 

The  bill  introduced  by  the  Government  has  been  evidently 
drawn  with  the  purpose  of  giving  effect  precisely  to  the  report  of 
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•the  Committee.  It  is  thereby  proposed  to  alter  the  law  only  so  as 
to  make  a  master  responsible  to  his  servants  for  the  fault  of  a 
"  servant  in  authority,"  which  is  defined  to  mean  any  person  in  the 
management  of  the  works  or  undertaking,  or  of  any  distinct  branch 
or  portion  thereof.  The  distinction*  between  that  measure  and 
those  of  Earl  Delawarre  and  Mr.  Brassey  appears  to  be  this,  that 
the  latter  would  make  a  master  liable  not  only  for  the  fault  of  a 
manager  but  of  any  person  to  whose  order  or  direction  the  work- 
man was  bound  to  confonn.  Of  these  bills  I  shall  only  say  that 
their  effect  would  be  to  make  an  employer  responsible  to  his 
servant  although  he  had  been  guilty  of  no  personal  fault  or  neglect. 
Their  provisions  appear  to  violate  sound  principle,  and  although 
the  proposals  are  a  long  way  short  of  those  contemplated  by  the 
sweeping  measure  of  the  member  for  Stafford,  the  evils  introduced 
would  be  of  the  same  character  though  not  of  the  same  extent.  If 
they  should  pass  into  law  the  master  will  add  to  the  ordinary  obli- 
gations of  the  contract  of  service  a  guarantee  against  the  conse- 
quences of  faults  of  one  or  more  of  the  classes  of  his  servants.  He 
may  thus  be  exposed  to  the  risk  of  ruin  from  accidents  resulting  in 
large  pecuniary  claims  and  legal  expenses. 

It  may  be  questioned,  however,  whether  such  a  change  of  the 
law  would  be  attended  with  very  extensive  practical  consequences. 
For  it  is  to  be  observed  that  by  none  of  the  bills  laid  before  Parlia- 
ment was  it  proposed  to  interfere  with  the  liberty  of  contract.  A 
proposal  to  that  effect  made  before  the  Committee  who  reported  on 
the  subject  was  negatived,  and  had  the  support  of  only  two  votes ; 
and  the  report  prepared  by  Mr.  Lowe  contains  a  strong  expression 
of  opinion  against  any  such  provision.  It  may  be  anticipated, 
therefore,  that  if  any  such  measure,  even  in  a  modified  form, 
became  law,  those  who  are  now  interested  in  carrying  on  manu- 
facturing and  mining  undertakings  throughout  the  country  would 
stipulate  that  persons  entering  their  employment  should  not  be 
entitled  to  hold  them  responsible  for  anything  beyond  personal 
fault 

REMEDY  FOR  EXISTING  EVILS. 

Having  said  so  much  of  the  law,  and  the  proposals  for  its 
amendment,  I  have  next  to  consider  the  question — Where  then 
is  to  be  found  a  remedy  for  the  pecuniary  loss  which  unquestion- 
ably so  often  deepens  the  distress  attending  the  occurrence  of 
accidents  to  life  and  limb  in  the  course  of  dangerous  employments  ? 
There  can  be  no  doubt  that  a  very  great  amount  of  privation  and 
suffering  is  caused  to  the  unhappy  victims  of  accidents  who  are 
rendered  unfit  temporarily  or  permanently  for  further  work,  and 
also  to  their  wives,  families,  or  dependent  relatives ;  while  if  an 
accident  result  in  death,  a  widow  and  children  are  too  often  left 
entirely  without  any  provision,  and  have  to  endure  not  only  the 
lofis  of  the  head  of  the  family  but  the  pangs  of  want.     It  has  been 
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often  said  by  those  well  acquainted  with  the  statistics  on  the  sub" 
ject,  that  appalling  as  are  such  occurrences  as  the  Hartley  Colliery 
or  the  Haydock  accidents  in  England,  and  the  Blantyre  accident 
nearer  our  own  doors,  in  the  amount  of  privation  and  misery  to 
which  a  large  number  of  persons  are  suddenly  subjected,  yet,  after 
all,  by  far  the  greater  number  of  accidents  are  of  a  kind  of  which 
little  is  heard,  and  in  which  one  or  two  victims  and  their  families 
are  the  sufferers.  It  has  been  ascertained  beyond  question  that 
accidents,  occurring  for  example  to  miners  from  falls  of  the  roofs 
in  their  working-places,  to  shunters  in  the  employment  of  railway 
companies,  to  persons  having  the  care  of  boilers,  and  to  those 
engaged  in  similar  employments,  make  up  much  the  greater  per- 
centage of  such  unhappy  occurrences.  These  accidents  attract 
comparatively  little  notice,  and  it  too  bften  happens  that  the  only 
help  which  the  sufferers  can  obtain  is  from  the  contributions  of  a 
small  circle  made  acquainted  with  the  occurrence,  and  including 
generally  the  employer  in  whose  service  the  accident  has  happened 
— contributions  of  but  small  amount  to  meet  the  necessities  of 
the  case. 

Every  one  will  cordially  agree  in  thinking  that  any  means 
consistent  with  justice  and  sound  policy  that  will  alleviate  such 
sufferings,  ought  to  be  encouraged  and  promoted,  and  I  doubt 
whether  any  subject  can  be  suggested  more  worthy  of  the  attention 
and  consideration  of  those  who  take  an  interest  in  that  great  body 
of  workmen  in  this  country,  who  in  the  course  of  their  employment 
are  more  or  less  subject  to  peculiar  dangers.  Of  one  thing  I  am 
completely  satisfied,  and  that  is,  that  even  if  all  the  measures 
which  have  been  proposed  for  the  alteration  of  the  law  were  to  be 
immediately  passed,  while  the  evil  consequences  to  which  I  have 
referred  would  probably  result,  only  a  small  part  of  the  pecuniary 
distress  attending  accidents  would  be  alleviated.  Some  controversy 
exists  as  to  the  particular  cause  to  which  accidents  are  chiefly  to 
be  traced.  There  are  some,  though  I  believe  they  are  very  few  in 
number,  who  venture  to  afl&rm  that  accidents  are  mainly  caused  by 
the  want  of  skill  and  care  in  the  management  of  manufacturing 
and  mining  undertakings.  If  any  reliance  is  to  be  placed  on  the 
statistics  of  railway  companies  this  view  is  unsound,  for  the  great 
percentage  of  accidents,  for  example  to  shunters  and  others, 
recorded  in  the  returns  kept  by  these  companies,  are  traced  entirely 
to  other  causes ;  and  it  is  diflioult  to  believe  that  those  who  are 
conducting  large  undertakings,  and  who  often  suffer  great  loss  in 
plant  and  capital  by  accidents,  as,  for  instance,  through  collisions 
on  railways  or  explosions  in  mines,  should  habitually  carry  on  their 
business  on  a  system  of  bad  management.  I  believe  that  even  if  a 
master  were  held  responsible  for  injuries  caused  by  the  fault  of  all 
fellow-servants,  this  would  give  the  remedy  of  a  claim  in  but  one 
out  of  five  accidents  that  take  place.  The  truth  is  that  the  great 
majority  of   such  occurrences  are  what    are    called    popularly 
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"  unavoidable  accidents,"  which  must  occur  because  they  are  the 
natural  incidents  of  the  employment ;  often,  it  may  be,  the  result 
of  slight  thoughtlessness,  carelessness,  or  neglect  on  the  part  of  the 
unhappy  sufferer,  who  is,  as  I  think,  not  the  less  entitled  to 
sympathy  on  that  account.  None  of  the  legislative  rneasures 
proposed  would  in  the  least  degree  meet  the  pecuniary  evils  which 
attend  these,  which  I  believe  to  be  by  far  the  largest  class  of  accidents. 
There  appears  to  be  one  remedy,  and  one  only,  which  can  be 
resorted  to,  and  that  is  an  extensive  system  of  insurance.  I  have 
come  to  the  conclusion,  after  the  best  considemtioA,  that,  on 
grounds  of  clear  expediency,  the  basis  of  such  a  system  ought  to  be 
mutual  contributions  by  employers  and  workmen;  and  that  while 
on  the  one  hand  the  contribution  of  the  employer  to  that  object 
should  be  really  substantial,  he  might  in  return  be  relieved  from 
claims  of  compensation.  May  I  venture  to  hope  that  if  you  should 
agree  with  me  in  this  general  view,  you  may  be  induced,  each  in 
your  own  circle,  and  according  to  your  opportunities,  to  use  your 
influence  to  promote  and  extend  such  a  scheme  as  I  refer  to  ? 

The  view  I  now  suggest  for  your  consideration  has  not  the 
merit  of  novelty.  It  has  the  advantage  indeed  of  having  been 
tried  successfully,  as  I  shall  presently  show  by  instances  and 
illustrations.  But  the  system  of  thus  providing  against  accidents 
in  dangerous  trades  is  but  in  its  infancy.  It  should  be  greatly 
improved  and  extended  where  it  exists,  and  should  be  introduced 
in  many  quarters  where  it  is  unknown.  Everything  that  can  be 
done  in  the  way  of  making  such  a  system  known  and  of  extending 
its  operation  will  help  to  diminish  much  human  suffering. 

In  the  case  of  the  workman  the  advantages  are  direct  and  obvious. 
Thrift  and  prudence  will  not  enable  him  by  himself  and  from  his 
own  wages  only  to  lay  up  a  fund  to  meet  the  contingencies  of  a 
perilous  employment.  His  weekly  or  annual  savings  would  not 
be  sufficient  for  this  purpose.  But  if  the  large  body  of  workmen 
engaged  in  the  same  trade  will  combine  to  make  constant  and 
regular  contributions,  a  fund  may  be  provided  which  would  be 
sufficient  to  meet  the  case  of  accidents  to  individual  contributors, 
and,  as  I  shall  immediately  show,  a  contribution  of  small  amount 
will  be  enough. 

To  the  employer,  again,  there  is  also  much  advantage.  When 
an  accident  occurs  the  claim  would  be  directed  not  against  him  but 
against  the  fund  to  which  he  had  contributed.  In  place  of  liability 
for  claims  so  large  that  they  might  involve  the  loss  of  years  of 
profit,  or  even  his  ruin,  and  for  the  expense  of  litigations  no  part 
of  which  he  could  in  any  case  expect  to  recover,  he  would  only 
have  to  provide  an  annual  defined  sum,  which  he  could  measure 
and  estimate,  and  which  would  form  a  charge  on  the  gross  proceeds 
of  his  businesa  He  would  purchase  relief  from  a  constant  source 
of  anxiety  by  an  annual  payment  of  definite,  though  it  may  be  of 
substantial,  amount    I  believe,  however,  that  the  necessary  contii- 
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butions  would  form  a  small  item  in  an  annnal  balance-sheet ;  and 
the  employer  would  not  be  subject,  as  at  present,  even  to  those 
claims  now  so  frequently  made  on  his  benevolence,  and  which  are 
generally  irresistible  because  of  the  clamant  and  necessitous  cir- 
cumstances of  the  applicant.  It  would  be  a  strong  inducement 
to  workmen  to  enter  any  particular  service  that  the  master  gave 
material  aid  to  provide  a  substantial  insurance  fund. 

It  appears  to  be  only  reasonable  that  if  the  conduct  of  a  trade 
be  attended  with  peculiar  perils,  the  master  and  workman  should, 
by  a  joint  provision  of  this  kind — which  is  not  open  to  objections 
on  the  ground  of  injustice  to  any,  or  to  the  charge  of  being  opposed 
to  public  policy — provide  for  those  accidents  which  must  occur, 
rather  than  throw  the  consequences  on  the  general  rates,  which  are 
levied  from  those  liable  to  contribute  according  to  the  value  of 
property  only,  and  without  relation  to  such  peculiar  perils.  The 
result  in  the  end  would  be  to  make  the  particular  trade  bear  its 
own  proper  burdens,  and  at  the  utmost  to  raise  the  sale  price  of 
the  article  manufactured  to  the  trifling  extent  represented  by  the 
contributions  of  masters  and  men  to  an  insurance  fund, — an  extent 
which  in  most  cases  would  be  scarcely  appreciable  in  the  price. 

Another  advantage  of  such  a  system,  perhaps  not  less  than  any 
I  have  mentioned,  would  be  the  creation  of  a  bond  of  union,  of 
sympathy,  and  kindly  feeling  between  masters  and  men,  which  it 
should  be  the  object  of  all,  as  far  as  possible,  to  promote. 

It  would,  no  doubt,  be  necessary  in  such  a  scheme  where 
premiums  are  paid  to  cover  or  provide  for  certain  risks,  that  a 
maximum  should  be  fixed  as  a  limit  to  claims  in  the  case  of  death, 
and  a  certain  rate  of  weekly  or  monthly  allowances  be  fixed  in 
cases  of  disablement  only.  But  many  will  agree  with  me  in  think- 
ing that  this  is  no  disadvantage,  for  one  of  the  most  obvious  evils 
which  attend  those  cases  in  which  the  law  now  gives  compensation 
(as  every  one  connected  with  the  administration  of  the  law  must 
know)  is  the  difficulty  that  arises  in  controlling  the  large  claims 
that  are  made,  and  in  assessing  damages  on  some  reasonable 
principle. 

Insurance  has  in  practice  been  effected  in  two  ways — the  one 
being  by  contributions  to  provident  and  accident  funds,  and  to 
friendly  societies,  in  which  the  management  lies  mainly  with  the 
workmen  themselves ;  the  other  by  the  payment  of  premiums  to 
an  insurance  company.  The  former  of  these  courses  has  been 
most  extensively  pursued  in  this  country,  or,  I  should  rather  say, 
in  England;  and  it  certainly  has  the  great  advauti^e  of  economical 
and  careful  management,  and  by  a  body  fairly  vigilant  in  the  de- 
tection and  suppression  of  claims  not  well  founded.  Many  of  you 
may  be  aware  of  the  extent  to  which  this  system,  growing  as  it 
has  done  year  by  year,  is  carried  out  in  England.  It  has,  I  believe, 
been  developed  chiefly  in  some  of  the  mining  districts,  and  in  the 
working  of  some  of  the  large  railway  oompanies.     Interestiiig 
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infonnation,  wifeb  details  on  this  subject,  will  be  found  in  the 
Fourth  Bepoit  of  the  Commissioners  of  Friendly  Societies,  pre- 
sented to  Parliament  in  1874,  founded  on  very  full  inquiries  and 
evidence.  The  Northumberland  and  Durham  Miners'  Permanent 
Eelief  Fund,  which  some  years  ago  had  comparatively  very  few 
members,  had  last  year  a  membership  of  about  70,000,  while  the 
number  of  persons  in  the  mines  of  the  district  was  not  more  than 
105,000.    The  objects  of  the  society,  as  stated  in  the  rules,  are — 

To  proyide,  in  case  of  fatal  accident,  for  the  widows  and  children,  or  other  de- 
pendent relatiTes  of  the  deceased ;  and  in  case  of  accidents  not  fatal,  bat  where  the 
member  is  jpermanently  disabled,  to  make  suitable  provision  for  him ;  also  a  payment 
in  case  of  fatal  accidents  to  the  relatives  of  the  deceased  for  the  purpose  of  defiraying 
foneral  expenses. 

The  miners  contribute  each  about  3d  per  week  to  the  funds,  and 
upwards  of  one-half  of  the  owners  of  the  collieries  give  voluntary 
contributions,  which  it  is  expected  should  amount  to  20  per  cent, 
on  the  contributions  of  the  men.  The  contributions  of  the  members 
are,  to  a  very  large  extent,  deducted  from  their  wages,  and  the 
society  was  last  year  paying  annuities  to  280  widows  and  550 
children  by  way  of  compensation  for  accidents.  The  payment  of 
2d.  per  week  by  each  member  has  been  found  sufficient  to  secure 
to  a  man's  widow  and  children  iu  case  of  his  death  by  accident  a 
pension  of  the  value  of  £160,  and  in  case  of  permanent  disablement 
by  accident  an  allowance  of  8s.  per  week,  and  for  temporary  dis- 
ablement 6s.  per  week.  In  the  great  lead  mines  of  Northumber- 
land and  Durham  similar  societies  exist. 

Again,  in  the  evidence  of  Mr.  Alfred  Hewlett  before  the  Com- 
mittee to  whose  labours  I  have  so  often  referred  (Mr.  Hewlett 
being  the  managing  director  of  the  Wigan  Coal  and  Iron  Company, 
which  employs  10,000  work-people,  and  has  raised  nearly  two 
million  tons  of  coal  per  annum),  an  account  is  given  of  a  similar 
society  called  the  Lancashire  and  Cheshire  Miners'  Permanent 
Belief  Society.  It  is  managed  by  eight  ordinary  and  six  honorary 
members,  the  former  being  persons  employed  in  or  about  the  mines 
in  the  district,  and  the  latter  persons  subscribing  £1  annually,  or  a 
life  donation  of  £10,  and  all  coal-owners  who  subscribe  10  per  cent, 
on  the  amount  paid  by  members  employed  by  them.  It  is  worked 
by  local  agency  connected  with  the  different  collieries.  The  con- 
tributions of  miners  are  3d.  per  week,  and  the  benefits  8s.  a  week 
in  the  case  of  accidents  disabling  from  work,  in  addition  to  medical 
attendance  or  relief  at  the  hospital  or  infirmary.  In  the  case  of 
fatal  accidents,  again,  the  sum  of  £5  is  given  to  the  widow  or 
relative  of  each  married  member — the  widow  receives  53.  a  week 
so  long  as  she  remains  a  widow  and  conducts  herself  with  propriety, 
and  the  children's  allowances  are  2s.  6d.  a  week,  and  sometimes 
upwards,  until  the  sons  attain  the  age  of  twelve,  and  daughters 
thirteen  years.  The  ordinary  revenue  of  this  society  in  1876  was 
upwards  of  £16,000^  the  expenditure  imder  £13^000;  and  the 
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available  balance,  exceeding  £11,000,  was  invested  in  public 
securities.    Mr.  Hewlett  in  his  evidence  says : — 

I  venture  to  suggest  that  such  a  society  forms  a  bond  of  union  between  employers 
and  employed,  prevents  litigation,  and,  above  all,  makes  it  the  interest  of  every 
member  to  see  that  discipline  and  rules  for  safety  are  properly  carried  out  and  obeyed, 
and  it  is  worth  considering  whether  it  would  not  be  desirable  to  make  such  provisions 
compulsory  both  on  employer  and  employed. 

Again,  Mr.  G.  Fereday  Smith,  chairman  of  the  Mining  Associa- 
tion of  Great  Britain,  in  his  evidence  expresses  a  similar  view. 
"  Personally,"  he  says, 

(I  speak  of  my  own  individual  opinion  here,  but  I  have  thought  a  great  deal 
about  it),  I  should  welcome  a  legal  enactment  constituting  either  for  the  county  or 
district,  or  even  for  the  colliery,  a  benefit  society  based  upon  a  rate  per  man  or  boy 
employed,  to  which  the  owner  should  be  compelled  to  contribute  weekly  a  fixed  per- 
centage, and  to  which  every  person  employed  in  the  mine  should  be  compelled  also 
to  contribute ;  and  the  master  should  not  be  allowed  to  employ  any  one  who  did  not 
contribute.  The  fund  should  be  managed  by  a  joint  committee  of  master  or  manager 
or  work-people,  and  it  would  be  the  direct  interest  of  every  person  in  the  mine  to 
prevent  his  neighbour  from  doing  what  might  cause  an  appeal  to  this  fund. 

It  is,  I  think,  greatly  to  the  credit  of  the  shipbuilders  on  the 
Clyde,  that  many,  if  not  all,  of  them  have  for  some  time  had 
Accident  Fund  Societies,  to  which,  while  the  workmen  must  sub- 
scribe, the  employers  also  contribute.  In  one  instance — and  I 
refer  to  one  of  the  firms  in  largest  business  on  the  Clyde — the 
employer's  contribution  is  of  equal  amount  to  the  contributions  of 
the  men — a  circumstance  of  very  uncommon  occurrence,  I  fear — 
and  very  substantial  assistance  is  given  if  an  accident  should  occur. 

Again,  in  regard  to  Eailway  Companies,  the  system  of  the  North- 
western Eailway  Company  may  be  mentioned.  That  company 
has  about  45,000  men  engaged  upon  the  railway,  of  whom  24,000 
are  engaged  in  the  actual  conduct  of  traffic.  In  connection  with 
the  staff  there  is  both  an  Insurance  and  Provident  Society — ^that 
is,  an  Insurance  Society  for  providing  assistance  in  case  of  acci- 
dents, and  a  Provident  Society  for  cases  of  sickness.  The  contri- 
butions of  the  men  to  the  Insurance  Society  vary  from  Id.  to  3d. 
per  week,  according  to  the  class  of  workman,  and  to  the  Provident 
Society  from  2d.  to  4d. ;  and  these  contributions  are  retained  out 
of  the  wages  with  the  consent  of  the  men.  The  society  is  managed 
chiefly  by  the  men  themselves,  with  some  assistance  of  certain  of 
the  superintendents  in  a  higher  degree  in  the  service.  The  Com- 
pany contributes  to  both  societies  about  £2300  a  year,  and  all  the 
fines  imposed  on  the  men  for  neglect  of  orders  or  otherwise  in  the 
course  of  the  year  are  paid  to  the  society.  In  the  case  of  death, 
sums  varying  from  £20  to  £40  are  paid.  In  case  of  permanent 
disablement  sums  of  from  £23  to  £35 ;  and  during  temporary  dis- 
ablement sums  of  12s.  to  18s.  a  week  for  six  months,  and  half  of 
that  amount  for  six  months  thereafter.  Other  instances  might  be 
multiplied.  The  Great  Western  Eailway  Company,  for  example, 
pays  upwards  of  £6000  a  year  towards  provident  funds  and  super- 
annuation funds ;  and  the  Midland  Eailway  Company  and  London 
and  South- Western  Eailway  Company  make  large  contributions  to 
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the  friendly  societies  of  their  employes.  To  come  nearer  home,  I 
believe  the  North  British  Eailway  Company  give  an  annual  pay- 
ment to  a  friendly  society  of  their  employes,  though  I  rather  think 
the  amount  is  under  10  per  cent,  of  the  amount  contributed  by  the 
men.  It  may  be  that  some  of  our  other  companies  adopt  a  similar 
course ;  but  if  so,  it  is  not,  I  believe,  to  any  large  amount. 

The  experience  of  such  societies  satisfactorily  shows  that  a  con- 
tribution of  3d.  a  week  made  by  a  large  number  of  employes  in 
any  trade  in  a  populous  district  towards  a  fund  to  meet  cases  of 
accident  would  give  a  very  substantial  return,  and  the  amount 
would  be  of  course  substantially  increased  by  the  contributions  of 
employers,  which  in  many  cases  might,  I  think,  well  be  fixed  at  a 
sum  equal  to  the  contributions  of  the  men. 

A  practical  difficulty  might  present  itself  at  the  outset  in  many 
cases,  because  of  the  existence  of  permanent  sick  funds  intended 
to  cover  cases  of  sickness  as  well  as  accident.  There  are  sufficient 
reasons  for  saying  that  there  is  not  the  same  call  on  masters  to 
contribute  to  a  sick  fund  as  to  a  fund  to  provide  for  accidents. 
But  this  is  a  matter  of  detail  Provided  the  amount  asked  by 
way  of  contribution  from  the  employers  is  a  sum  which  may  fairly 
be  regarded  as  a  reasonable  contribution  on  their  part  towards  an 
insurance  fund  to  meet  the  case  of  accidents,  it  would  be  matter  of 
arrangement  whether  these  contributions  should  be  paid  into  a 
separate  fund  for  accidents, — which  would  seem  to  be  the  best 
course, — or  paid  to  a  general  relief  fund. 

It  is  worthy  of  being  mentioned  here  that  so  long  ago  as  1865 
the  German  Government,  by  a  general  enactment,  still  in  force 
throughout  the  Empire,  required  that  in  every  mining  district 
there  should  be  a  friendly  society,  the  constitution  of  which  must 
be  approved  of  by  the  public  local  authorities,  and  that  employers 
and  workmen  must  all  join  the  union  or  society.  The  workmen 
are  required  to  make  fixed  payments  to  the  society,  which  are 
retained  from  the  wages,  and  employers  must  contribute  at  least 
one-half  of  the  payments  made  by  their  men.  In  case  of  accident, 
payments  or  allowances  to  the  sufferer,  and  if  the  accident  be  fatal, 
then  to  his  wife  and  family,  are  given,  as  in  this  country,  and  I  am 
informed  the  law  works  admirably  in  the  relief  of  distress.  A 
compulsory  system  was  adopted  only  because  it  was  found  that 
a  voluntary  provision  of  the  same  kind  was  resorted  to  only  in  a 
Umited  number  of  cases. 

I  am  not  aware  that  the  insurance  of  large  bodies  of  workmen 
against  accident  in  Accident  Insurance  companies  has  been  prac- 
tised to  any  extent  in  this  country.  But  it  is  otherwise  in 
Germany,  where  the  practice  is  extensively  followed.  By  an 
enactment  of  the  German  Parliament  passed  on  7th  June  1871, 
employers  in  mines,  quarries,  and  manufactories  were  made  liable 
for  injuries  resulting  from  the  fault  of  any  general  manager  or 
representative,  or  any  one  intrusted  with  the  conduct  or  superin- 
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tendence  of  the  work  or  workmen.  The  law  then  enacted  did  not 
render  the  employer  responsible  for  the  fault  of  servants  not  in 
authority,  and,  so  far  as  I  have  been  able  to  learn,  it  has  never 
done  so.  Nevertheless  it  has  been  for  some  years  a  common  prac- 
tice in  Germany  for  employers  in  trades  attended  with  risk  of 
personal  injury  to  effect  a  general  insurance  of  all  their  workmen 
by  pajrment  of  an  annual  premium,  and  to  require  all  workmen 
entering  their  emplo]anent  to  make  a  contribution,  which  is 
deducted  from  their  weekly  wages.  In  the  case  of  one  large 
mining  company,  the  particulars  of  which  have  been  furnished  to 
me,  the  annual  provision  for  an  insurance  in  1878,  covering  500 
men,  was  £350,  representing  about  two-fifths  per  cent,  on  the 
gross  wages,  and  each  workman  earning  in  wages  £50  a  year,  paid 
about  7d.  a  month  only,  or  7s.  a  year.  In  case  of  accidents  a  sub- 
stantial return  was  given — Is.  a  day  where  the  workman  is  tem- 
porarily disabled,  £20  a  year  if  permanently  disabled,  and  a  much 
larger  sum  to  his  family  in  case  of  death.  The  progress  and 
extent  of  such  insurances  is  stated  in  detail  on  pages  248-49  of 
vol.  v.  of  Walford*s  "  Cyclopaedia  of  Insurance,"  now  in  the  course 
of  being  published.  As  an  illustration  of  the  progress  of  such 
insurances,  it  may  be  mentioned  that  the  AUgemeine  Unfallver- 
sicherungs  Society  in  Leipzig  in  1872  had  insured  3432  establish- 
ments, having  233,115  servants;  while  in  1876  the  number  of 
establishments  insured  had  risen  to  6540,  with  servants  to  the 
number  of  327,760, — and  this  is  but  one  of  a  number  of  diflferent 
companies. 

The  facts  now  stated  are  sufficient  to  show  that  insurance 
against  accidents,  on  the  footing  of  joint  contributions  by  masters 
and  workmen,  may  be  practically  carried  out  either  by  what  are 
called  Friendly  Societies,  or  by  payment  of  premiums  to  public 
companies.  I  do  not  profess  to  say  which  is  the  preferable  plan, 
though  I  believe  the  former  will  probably  be  found  to  be  the  best, 
because  the  management  will  be  least  expensive,  the  cases  will  be 
carefully  investigated  by  the  workmen  themselves,  with  an  interest 
to  detect  and  stop  ill-founded  claims,  while  the  year's  profits  will 
form  part  of  the  general  funds,  instead  of  being  divided  amongst  a 
body  of  shareholders. 

If  that  course  should  be  adopted,  it  appears  to  me  that,  on  the 
one  hand,  employers  should  contribute  on  a  scale  considerably 
higher  than  has  been  usual  in  this  country,  and  certainly  not  less 
than  one-half  of  the  amount  contributed  by  the  men ;  while,  on  the 
other  hand,  it  should  be  a  condition  that  every  workman  joining  an 
employment  with  others  should  become  a  member  of  the  society 
and  contribute. 

Should  such  a  system  of  insurance  not  be  voluntarily  adopted 
throughout  the  country  after  the  lapse  of  a  reasonable  time,  and 
the  distress,  so  often  consequent  on  accidents,  continue  because  of 
the  absence  of  any  adequate  provision  by  the  sufferers,  and  should 
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the  mtepayers  be  thus  charged  with  the  maintenance  of  persons 
injared  by  trade  accidents  and  the  families  of  those  who  are  killed, 
it  may  well  be  considered  whether  a  system  of  insurance  should  not 
be  made  compulsory  on  masters  and  workmen,  as  in  Germany. 

I  do  not  despair,  however,  of  the  effect  of  voluntary  efforts,  and 
would  fain  hope  yet  to  see  employers  generally  take  up  the  subject, 
and  by  substantial  contributions  induce  their  workmen  to  unite 
with  them  in  providing  insurance  funds.  There  axe  not  wanting 
signs  amongst  workmen  themselves  that  if  they  are  met  in  this 
frieodly  spirit  a  satisfactory  solution  of  the  present  disturbing 
questions  will  be  found.  For  example,  only  the  other  day  it  was 
announced  that 

An  important  movement,  likely  to  result  in  the  fonnation  of  a  new  South  York- 
shire Miners'  Association,  is  exciting  attention  among  the  mining  classes.  Several 
of  the  oldest  and  largest  lodges  in  that  section  think  there  are  too  many  strikes,  and 
are  taking  steps  to  join  the  new  association  on  a  Friendly  Society  hasis.  Confidence 
is  expressed  in  the  formation  of  a  strong  union.  A  treasurer  and  president  have 
been  appointed. 

This  is  probably  but  an  indication  of  a  feeling  which  exists  in 
many  other  quarters ;  and,  at  all  events,  the  feeling  may  be  created 
if  employers  will  invite  their  workmen  to  take  joint-measures  for 
providing  for  accidents,  and  thus  to  form  a  bond  of  union  beitween 
employer  and  employed.  It  would  be  much  better  for  workmen  if 
they  would  unite  with  their  masters  to  secure  a  practical  benefit  in 
this  way,  instead  of  keeping  up  a  prolonged  struggle  of  indefinite 
extent  for  an  alteration  of  the  law  which,  in  any  view,  it  will  be 
difficult  to  obtain,  and  which,  even  if  obtained,  would  not  meet 
the  existing  evils,  for  the  reasons  I  have  explained. 

The  population  of  this  great  city  and  its  suburban  districts, 
according  to  the  last  authentic  account  of  your  able  Chamberlain, 
is  740,000.  If  you  add  to  this  the  mining  and  manufacturing 
districts  of  the  county  of  Lanark  and  of  Eenfrewshire  adjoining, 
I  know  not  what  the  total  population  may  be.  The  numbers  of 
employers  and  employed  in  trade  and  business  attended  with  risk 
to  Ufe  and  limb,  must  be  estimated  by  hundreds  of  thousands ;  and 
no  great  commercial  centre,  therefore,  could  more  properly  originate 
and  extend  in  all  branches  of  enterprise  such  a  scheme  as  I  have 
spoken  of.  I  should  gladly  see  an  association  founded  in  Glasgow 
for  this  general  purpose ;  and  failing  this,  see  societies  supported 
by  masters  and  men  spring  up  in  each  branch  of  industry.  You 
may  not  all  agree  with  me  in  the  views  I  have  stated  on  the 
various  questions  with  which,  in  the  course  of  my  address,  I  have 
had  to  deal.  But  at  least  I  feel  sure  that  you  must  be  alive  to  the 
pain  and  distress  which  so  often  arise  from  the  absence  of  provision 
for  painful  accidents  on  the  part  of  the  sufferers.  I  ask  you  to 
consider  whether,  consistently  with  justice  and  sound  policy,  a  pro- 
vision will  not  be  most  satisfactorily  made  by  a  system  of  insurance 
promoted  by  masters  and  men  jointly,  and  founded  on  mutual  con- 
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tributions ;  and  if  you  agree  with  me,  I  again  urge  you  to  support 
and  promote  the  extension  of  such  a  system  to  all  perilous  occupa- 
tions, on  a  footing  similar  to  that  which  has  already  been  adopted 
in  your  great  shipbuilding  works  on  the  Clyde,  with  such  modifica- 
tions and  improvements  as  past  experience  may  suggest. 


ME.  BOYD  KINNEAR  ON  "  THE  COMING  LAND 

QUESTION." 

Amongst  the  various  tentative  suggestions  which  are  now  being 
thrown  out  in  all  directions,  and  by  all  sorts  of  people,  for  the 
solution  of  the  Land  Question,  it  seems  to  me  that  sufficient  atten- 
tion has  not  yet  been  given  to  those  contained  in  Mr.  Boyd 
Kinnear's  article  in  the  first  September  number  of  the  Fortnightly 
Review,  Yet  whether  we  desire  to  view  the  question  from  a  legal, 
an  economical,  or  a  social  point  of  view,  few  of  those  who  have 
spoken  of  it  can  have  higher  claims  to  be  listened  to;  for  Mr. 
Kinnear  combines  the  exceptional  qualifications  of  a  member  both 
of  the  Scottish  and  the  English  Bar,  of  a  Fife  laird,  and  of  a  resident 
in  one  of  the  Channel  Islands  who  has  had  practical  experience  in 
garden-farming.  He  is,  besides,  well  known  to  the  public  as  a 
writer  on  kindred  subjects,  of  much  originality  of  thought  and  fer- 
tility of  resource,  and  one  who  is  unusually  free  from  those  mis- 
leading influences  of  class  and  party,  which  act  so  powerfully  on 
the  majority  of  men.  By  those  who  despise  all  practical  sugges- 
tions the  moment  that  an  attempt  is  made  to  base  them  on  any 
ultimate  principle,  Mr.  Kinnear  will  of  course  be  dismissed  at 
once  as  a  theorizer.  But  the  more  judicious,  even  amongst  prac- 
tical men,  may  possibly  reflect  that  it  is  by  such  means  alone  that 
any  real  progress  can  be  made  in  new  directions,  and  that  it  is 
only  in  the  initial  stages  of  such  a  discussion  as  this  that  these 
means  can  act  with  any  practical  result.  The  moment  that  the 
question  enters  the  sphere  of  what  are  called  "  practical  politics  " 
it  will  be  reduced  to  a  struggle  between  conflicting  interests 
and  prejudices,  and,  if  Mr.  Kinnear  himself  should  again  become  a 
candidate  for  the  representation  of  his  native  county,  he  will  have 
to  ask  himself,  not  what  is  the  true  solution,  but  what  is  the 
nearest  to  the  true  solution  that  will  secure  him  the  votes  of  the 
Fife  farmers,  or  the  support  of  the  Liberal  Association.  His 
wisdom  will  be  bounded  by  their  intelligence.  Let  us  see,  then, 
what  Mr.  Kinnear  has  said  before  he  mounts  the  party  platform. 

Without  being  by  any  means  an  advocate  for  the  compulsory  sub- 
division of  property,  or  the  artificial  introduction  of  peasant-pro- 
prietors, he  recognises  the  importance  of  converting  nominal  and 
fi<!titious  into  real  and  personal  proprietorship.  What,  he  asks,  are 
tlie  hindrances  to  capital  and  skill  being  employed,  to  the  full 
extent  that  they  might  be,  in  the  cultivation  of  the  land  ?    And 
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he  answeis — **  Firstly,  the  existence  of  estates  so  laige  as  to  be 
beyond  the  power  of  satisfactory  supervision  by  the  owner  in 
person.  The  limit  of  useful  ownership  might  indeed  not  unrea- 
sonably be  drawn  at  the  line  of  profitable  management  by  the 
owner  farming  in  person,  and  it  might  very  reasonably  be  urged 
that  ownership  and  occupation  ought  not  to  be  allowed  to  be 
severed.  But,  without  proceeding  to  that  point  at  present,  it  is 
imquestionable  that  estates  so  large  as  to  need  superintendence 
by  agents  cannot  be  deemed  in  the  best  position  for  cultivation. 
I^d  agents  are,  indeed,  as  a  rule,  very  respectable  men,  and  well 
qualified  for  their  duty,  and  if  they  were  themselves  the  owners 
would  probably  make  excellent  landlords.  But  not  unfrequently 
they  are  mere  lawyers,  or  other  persons  who  have  no  real  know- 
ledge of  what  farming  needs,  and  their  functions  are  limited  to 
drawing  the  rents  and  staving  off  any  claim  on  the  landlord  for 
outlay.  On  the  other  hand,  those  who  really  understand  what 
ought  to  be  done  are  hampered  by  the  necessity  of  obtaining  the 
sanction  of  perhaps  an  absent,  or  indifferent,  or  impecunious  land- 
lord before  it  can  be  executed.  Lastly,  very  large  estates  mean, 
as  a  rule,  a  very  large  income,  which  makes  the  owner  careless 
whether  the  full  capabilities  of  the  land  are  developed  or  not"  (p.  307). 
Neither  in  these  remarks,  nor  in  what  he  subsequently  says  of 
the  evils  resulting  from  settlements  and  entails,  is  there  anything 
very  novel.  It  is  on  the  subject  of  encumbrances  that  Mr.  Kinnear 
chiefly  dwells,  and  it  is  in  the  remedy  which  he  proposes  for  them 
that  the  real  object  of  his  paper  comes  out.  "  The  burden  of 
encumbrances  on  the  land  prevents  a  very  large  number  of  land- 
lords from  developing  its  capabilities.  These  burdens  may  be 
debts  contracte  1  by  their  ancestors  or  themselves,  or  they  may 
arise  from  provisions  made  for  previous  generations  of  children. 
Whatever  the  source,  the  effect  is  to  disable  the  owner.  He  is 
burdened  with  payment  of  a  rent-chaige  which  makes  him 
virtually  a  mere  tenant,  while  he  has  on  his  hands  the  respon- 
sibility and  reputation  of  an  absolute  proprietor.  The  balance  of 
income  remaining  to  him  is  absorbed  in  maintaining  that  fictitious 
standard.  He  has  a  house  proportioned  to  the  gross  value  of  the 
estate,  not  to  his  net  receipts ;  he  must  keep  an  establishment  cor- 
responding to  his  house ;  his  position  in  the  county  is  determined 
by  his  acreage ;  his  mode  of  living,  his  charities,  his  provisions  for 
his  own  family,  are  all  expected  to  be  in  proportion  to  what  his 
possessions  seem  to  be.  True,  it  is  generally  known  that  a  man  is 
more  or  less  encumbered,  but  there  is  a  perpetual  temptation,  too 
strong  for  any  but  exceptional  humanity  to  resist,  to  act  up  to 
appearances  instead  of  to  realities.  Nor  does  the  encumbrancer, 
who  is  the  real  landlord,  share  in  the  least  degree  the  obligation  of 
the  nominal  landlord.  Whatever  happens  the  encumbrancer  draws 
his  fixed  income  from  the  estate  and  gives  nothing  back  to  the 
estate.    It  is  the  nominal  landlord  who  must  meet,  out  of  his  own 
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pocket,  all  losses  by  bad  tenants  or  bad  seasons,  and  the  harder  the 
times,  the  more  be  is  expected  to  be  generous.  In  such  circum- 
i^nces  it  is  impossible  that  he  can  lay  out  capital  in  improving 
1^e  productiveness  of  the  land.  He  simply  does  not  have  the 
means.  The  mortgagee,  who  has  the  income,  has  not  the  manage- 
ment. Under  this  divided  system  it  results  that  neither  does 
anything,  till  happily  at  last  foreclosure  becomes  inevitable,  and 
the  estate  passes  into  new  hands  to  commence  a  new  life  "  (p.  309). 

Mr.  Kinnear  dismisses  the  partial  substitutes  for  mortgages 
furnished  by  Qovemment  loans  and  by  Lands.  Improvement  Com- 
panies as  limited  in  their  action  by  the  cost  and  cumbrousness  of 
the  machinery  required,  and  by  the  further  fact  that  they  scarcely 
meet  the  exigencies  either  of  landlord  or  tenant.  "A  landlord 
already  burdened,"  he  says,  "wUl  not  assume  more  debt  unless 
satisfied  that  his  tenants  will  pay  the  additional  interest,  and  it  is 
not  every  tenant  who  will  consent  to  pay  a  rate  of  interest  which 
includes  reimbursement  of  the  capital,  and  tiius  involves  a  gift  to 
the  landlord. 

"  Such  a  method  is  therefore  at  best  cumbrous,  costly,  and  in- 
adequate. The  true  remedy  for  imperfect  farming  must  be  found 
in  some  other  method  of  obtaining  capital  for  its  improvement. 
There  is  only  one  method,  and  this  is,  that  landowners  should  be 
freed  from  encumbrances.  And  to  do  this  there  is  only  one  way, 
and  that  is  that  land  should  not  be  permitted  to  be  a  legal  security 
for  a  debt.  It  is  not  meant  that  land  should  not,  like  other  pro- 
perty, be  liable  to  be  seized  and  sold  for  the  owner's  debts,  but  it 
is  meant  that  it  should  not  be  capable  of  being  legally  affected  as 
eecarity  for  one  special  debt  to  the  exclusion  of  the  owner's  general 
creditors.     In  other  words,  mortgages  should  no  longer  be  valid 

"  The  effect  of  this  rule  would  be  as  regards  the  future,  that  a 
landlord  desiring  to  raise  money  could  do  so  only  on  his  general 
credit  or  by  sale  of  a  portion  of  his  property.  The  former  resource 
would  be  occasionally  available,  just  as  it  is  to  a  merchant.  Banks 
would  probably  discount  a  bill  of  a  landowner,  whose  presumed 
credit  was  fairly  good,  but  it  would  be  only  for  temporary  advances, 
and  no  one  would  readily  lend  to  a  landowner  who  was  suspected 
of  being  seriously  indebted.  Sale  of  a  sufficient  portion  of  the 
•estate  to  yield  the  sum  required  would  therefore  be  the  usual 
method  o(  raising  funds.  As  regards  existing  mortgages,  it  would 
be  proper  to  make  their  validity  cease  at  various  dates,  so  as  not 
to  bring  too  much  land  into  the  market  at  once.  This  could  be 
accomplished  by  enacting  that  the  power  of  the  mortgagee  to  fore- 
<clo6e  should  expire  at  a  certain  number  of  years  after  the  date  of 
the  mortgage,  or  by  other  arrangements  which  will  readily  suggest 
themselves.  The  rule  would  apply  equally  to  family  provisions, 
and  the  result  would  be  that  in  a  moderately  short  period  all  the  land 
in  the  United  Kingdom  would  be  held  free  from  encumbrances" 
(pp.  311,  312). 
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For  the  further  exposition  of  this  ingenious^  and  to  me  at  all 
events  novel  proposal,  I  mnst  refer  your  readers  to  the  article 
itself,  but  I  shall  venture  to  add  a  few  words  as  to  one  of  the 
leading  objections  which  I  feel  sure  wiU  be  urged  against  it,  and 
the  manner  in  which  it  occurs  to  me  that  this  objection  may  be 
obviated.  In  dealing  with  the  objects  and  effects  of  mortgages, 
Mr.  Kinnear  has  confined  himself  entirely  to  the  interests  of  the 
mortgager.  That  the  mortgage  is  very  likely  to  be  ruinous  to  him, 
and  through  him  hurtful  to  the  landed  interest,  is  true  enough, 
though  even  that  proposition  ought  not  perhaps  to  be  stated  quite 
without  qualification.  Mortgages  on  house-property  are  often  of 
the  greatest  benefit  to  mortgagers  by  enabling  them  to  hold  their 
houses  as  proprietors  at  a  lower  rent  than  they  could  do  as  tenants, 
whilst  the  houses  are  far  better  cared  for  than  they  would  be  by 
proprietors  who  held  them  merely  as  investments  or  mercantile 
speculations.  Even  turning  to  land,  take  the  case  of  a  wealthy 
merchant  who  desires  to  purchase  a  small  residential  estate.  He 
could  if  he  chose  realize  £100,000  without  difficulty,  and  the  estate 
is  to  cost  him  only  £10,000.  But  he  does  not  wish  to  withdraw 
even  £10,000  from  a  trade  which  is  yielding  him  15  per  cent,  and 
he  borrows  it  on  the  land  for  4^  per  cent.  Is  he  not  more  likely  in 
place  of  less  likely  to  expend  money  in  improvements  in  conse* 
quence  of  a  mortgage  which  saves  him  twice  the  whole  rent  of  the 
estate?  Again,  suppose  a  man  in  early  or  middle  life  and  in  good 
health  is  in  the  receipt  of  a  large  official  or  professional  income,  is 
there  any  great  harm  in  his  anticipating  his  savings  by  purchasing 
an  estate,  part  of  the  price  of  which  he  allows  to  lie  on  the 
land  ?  Such  a  mortgage  would  probably  be  likely  to  act  as  an 
incentive  to  frugality  rather  than  to  extravagance.  But  these  are 
iaconveniences,  which  I  freely  admit  may  be  more  than  counter- 
balanced by  the  advantages  which  Mr.  Kinnear  abundantly  shows 
would  result  from  putting  a  stop  to  the  system  of  **  pawning  the 
laud.''  There  may  be  other  directions,  too,  than  that  of  the  Land 
Laws  in  which  the  principle  on  which  he  founds  his  proposal 
might  find  beneficial  application.  If  it  could  be  realized  to  the 
extent  of  extinguishing  the  pawnbroker's  shop,  a  still  greater 
benefit  would  be  conferred  on  the  lowest  class  of  all,  than  that 
which  he  anticipates  for  the  general  community ;  and  if  the  system 
of  mercantile  credit  could  be  limited  to  means  in  place  of  hopes, 
the  commercial  atmosphere  would  be  purified  at  once.  There  is 
no  limit,  in  short,  to  the  advantages  which  might  result  from  a 
further  application  of  so  sound  a  principle  as  that  we  should  '^owe 
no  man  any  thing,  but  to  love  one  another." 

The  main  obstacle  which  seems  to  stand  in  the  way  of  its  adop- 
tion, in  the  form  which  Mr.  Kinnear  has  suggested,  seems,  as  I  have 
said,  to  consist  in  the  fact  that  it  takes  cognizance  of  the  interests  of 
the  borrower  only,  and  ignores  those  of  the  lender.  If  the  mortgag- 
ing of  land  is  to  beforbidden,  what  is  to  become  of  the  vast  dass 
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of  small  capitalists  who  desire  to  lend  on  heritable  security,  and 
to  whom  land  has  no  other  value  than  that  of  permitting  them 
to  sleep  in  peace  ?  What  is  to  become  of  the  Insurance  Offices 
which  owe  their  chief  claim  to  the  confidence  of  the  public  to  their 
heritable  bonds  ?  What,  above  all,  is  to  become  of  private  trustees, 
with  whom  the  Courts  deal  so  hardly  that  it  is  scarcely  safe  for 
them  to  invest  money  in  any  other  way  ?  Then,  even  if  we  look 
at  the  land  itself,  what  will  be  the  effect  of  cutting  it  off  from 
the  vast  stream  of  capital  which  is  poured  into  it  from  these 
sources,  and  of  which,  better  or  worse,  a  large  portion  is  no  doubt 
expended  in  living  upon  it,  if  not  in  cultivating  and  improving 
it  ?  If  mortgages  are  to  be  declared  illegal  some  substitute  must 
be  found  for  them  which  shall  preserve  to  the  large  class  who 
never  can  be  cultivators,  or  even  occupiers  of  the  soil,  the  interest 
which  they  at  present  have  in  it,  and  the  advantages  which  they 
at  present  derive  from  it.  Now  this  appears  to  me  to  be  possible 
by  the  adoption  of  the  system  of  perpetual  land-rents,  or,  in  other 
words,  by  an  extended  application  of  the  old  system  of  feds  to 
agricultural  holdings,  which  I  recently  advocated  in  this  journal  ^ 
as  a  remedy  for  the  insecurity  which  attaches  to  terminable 
leases,  and  the  false  relations  which  they  create  between  land- 
lords and  tenants.  Suppose  trustees  under  a  marriage  settlement, 
we  shall  say,  desire  to  invest  £10,000  on  heritable  security,  is 
there  any  reason  why  they  should  not  purchase  one  of  the  small 
estates  of  which  there  are  already  many  in  the  market,  and  which 
Mr.  Kinnear's  proposal  would,  no  doubt,  multiply,  and  let  it,  at 
once,  to  a  man  who  had  suflBcient  means  to  fann  it,  but  not  to 
purchase  it,  and  who  was  desirous  of  being  a  permanent  and 
unfettered  occupier  of  the  soil,  on  a  lease  which  should  endure 
whilst  "grass  grew  up  and  water  ran  down"?  There  cannot,  I 
think,  be  the  least  doubt  that  the  offer  of  such  leases  would  call 
a  wealthier  and  more  cultivated  class  of  offerers  into  the  field,  and 
give  to  farming  far  more  of  the  character  of  a  profession  than  it  at 
present  enjoys.  Higher  i*ents  would  not  only  be  offered  but  paid 
for  leases  which  put  the  tenant  in  the  position  of  an  unlimited, 
permanent  usufructuary,  than  for  an  ordinary  lease,  with  its 
existing  restrictions,  terminable  at  the  end  of  nineteen  years ;  and, 
as  eviction  would  stiU  be  possible  on  the  sole  condition  of  non- 
payment of  rent,  the  security  of  the  land  to  the  purchaser  would 
be  the  same  as  to  the  mortgagee,  to  the  extent  at  least  to  which  the 
land  retained  its  value.  The  interest  at  present  paid  for  mortgages 
would  be  obtained  in  the  shape  of  rent,  the  possibility  of  ultimate 
loss  would  be  excluded,  by  the  fact  that  the  land  could  not  run 
away,  and  the  only  loss  of  security  to  the  mortgagee  would  be  the 
margin  of  safety,  on  which  prudent  agents  now  insist  when  effecting 
mortgages.  If  the  fixed  rent  became  too  high  there  would,  no  doubt, 
be  a  tendency,  on  the  part  of  the  tenant,  to  allow  the  farm  to  fall 

*  "  Fixity  of  Tenure."    May  1879. 
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back  into  the  landlord's  hands,  or,  in  other  words,  to  incur  what 
would  be  equivalent  to  what  we  now  call  the  "irritancy  of  the 
feu."  But  the  risk  of  land  falling  permanently  in  value  is  a  risk 
which,  hitherto,  trustees,  even  trustees,  have  been  permitted  to 
iDcur,  and  there  could  be  no  great  hardship  to  pupils  or  other 
persons  under  trust  in  compelling  them  to  share  the  general 
fortunes  of  the  country,  as  landlords,  to  a  slightly  greater  extent 
than  they  now  do  as  mortgagees.  Land  would  be  as  safe,  at  any 
rate,  as  the  three  per  cents.,  and  would,  in  general,  yield  a  larger 
return.  Lastly,  as  the  perpetuity  of  the  lease  would  take  away  the 
delectus  persoTue  in  the  choice  of  tenants,  to  which  landlords  who 
let  on  terminable  leases  naturally  attach  much  importance,  there 
would  be  no  reason  why  such  leases  should  not  be  sold,  in  open 
market,  just  as  freely  as  the  titles  of  the  owners  of  the  land.  There 
would  thus  be  no  impediment  to  free  trade  in  land,  which  is,  at 
present,  so  strenuously,  and  so  justly,  contended  for.  And  much 
of  it  would  probably  pass  into  the  possession  of  insurance  offices, 
banks,  and  other  public  companies,  who,  like  the  great  London 
Corporations,  would  be  liberaJ.  and  considerate  landlords  beyond 
what  private  persons  as  a  class  can  ever  be  expected  to  be.  There 
are  many  other  aspects  of  this  proposal  which,  probably,  are  not 
apparent  to  me,  and  which,  if  they  were,  your  limits,  and  my 
avocations^  would  forbid  me,  for  the  present,  to  discuss,  but,  crude 
though  it  be,  I  have  thought  that  it  might  possibly  not  be  unim 
portant  to  throw  it  out,  as  a  supplement  to  a  scheme,  the  general 
soundness  of  which  I  see  no  reason  to  question,  and  "  the  direct  and 
expected  action  of  which"  a  more  extensive  Fife  laird  than  Mr. 
Kinnear  tells  me  he  believes  "  would  be  beneficial  to  the  country, 
though,"  he  cautiously  adds,  "  that  it  is  impossible  to  say  what  its 
indirect  and  unexpected  action  might  be."  J.  Lorimeb. 


MUTUAL  SETTLEMENTS— THEIE  EEVOCABILITY. 

A  MUTUAL  settlement  is  not  only  a  settlement  in  whole  or  in  part 
of  the  means  and  estate  of  two  persons,  it  is  also  a  deed  in  which 
there  are  mutual  stipulations  made  and  mutual  obligations  under- 
taken, to  take  effect  at  the  death  of  one  or  other  or  both  of  the 
parties.  It  follows  that  a  settlement  is  not  mutual  merely  because 
it  is  the  settlement  of  two  persons  contained  in  the  same  deed — 
two  wills  side  by  side  {Chwme,  7  M.  1062).  Nor  is  it  mutual 
where  one  of  the  parties  is  the  true  dominus  of  the  property  settled, 
the  concurrence  of  the  other  being  only  nominal  {Steven,  11  M. 
262).  And  a  settlement  may  be  mutual  though  it  be  contained  in 
two  or  more  deeds  {Hogg,  1  M.  647). 

The  most  important  practical  question  in  relation  to  mutual 
settlements  is  the  question  of  revocability  or  non-revocability. 
This  question  depends  upon  the  proper  mutuality  of  the  deed 
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Proper  mutuality  in  a  settlement  implies  contract,  the  implied 
contract  being  one  not  to  revoke  or  alter  {GroBme,  ut  supra)  with- 
out consent  or  to  the  prejudice  of  the  other  party,  or  of  the  interests 
stipulated  by  and  obligations  undertaken  to  him. 

But  most  mutual  settlements  are  composite  in  their  nature, 
pactional  quoad  the  granters,  testamentary  quoad  the  ulterior  bene- 
ficiaries, embracing  what  is  matter  of  paction  between  the  parties, 
though  testamentary  in  the  sense  of  only  becoming  operative  on 
the  death  of  one  or  other  or  both  of  them — a  contract  de  futuro  to 
take  eflFect  on  the  death  of  the  parties  {M'MUlan,  13  D.  187),  but 
embracing  also  what  is  pui'ely  testamentary  as  regards  each  of 
them  respectively.  Most  mutual  settlements  may  therefore  be 
said  to  comprise  an  obligatory  or  onerous  testament  by  each  of  the 
parties  as  regards  the  interests  stipulated  for  and  the  obligations 
undertaken  by  and  to  each  other,  and  a  gratuitous  testament  as 
regards  ulterior  interests  created  by  each  and  either. 
.  Hence  it  follows  that  so  far  as  a  settlement  is  properly  mutual 
or  pactional  and  onerous,  it  is  irrevocable  on  the  principle  of  con- 
tract. So  far  as  the  settlement  is  testamentary  merely  it  is  revo- 
cable, from  the  ambulatory  nature  of  a  testament,  by  that  party 
whose  testament  it  is. 

The  main  difficulty  is  to  separate  and  distinguish  what  is  mutual 
and  pactional  from  what  is  testamentary  merely. 

Before  considering  this  point  it  is  convenient  to  notice  the 
effect  of  certain  clauses  which  are  common  in  mutual  settlements. 

First,  the  clause  reserving  power  to  alter,  innovate,  or  revoke. 
This  clause  is  variously  expressed,  as,  "  to  each  of  us  during  our 
respective  lives  "  (SerUon,  3  R.  1142) ;  "to  each  of  us  at  any  time 
during  our  lives  "  {Reedie,  12  S.  L.  R  625) ;  "  to  us  and  each  of  us 
and  to  the  longest  liver,  as  we  or  either  of  us  or  the  longest  liver 
may  see  proper "  {Oroeme,  ut  supra) ;  "  to  us  during  our  joint 
lives  or  to  the  longest  liver  of  us "  ( Welsh's  Trustees,  10  M.  16). 
Or  "  to  us  during  our  lives  "  {CraicKs  Trustees,  8  M.  898) ;  "  to  us 
at  any  time  during  our  joint  lives"  {Traquair,  11  M.  22;  Mitchell, 
4  R  800).  But  in  whatever  form  the  clause  is  expressed,  it  does 
not  reserve  any  power  which  is  not  impliedly  reserved  by  the 
general  scope  of  the  deed.  Whatever  its  terms,  it  is  not  to  be 
interpreted  literally,  but  with  reference  to  the  proper  mutuality  of 
the  deed.  If  the  power  to  revoke  were  to  be  taken  as  absolute 
and  without  qualification,  there  could  l)e  no  such  mutuality  as  to 
exclude  revocation  (GrcBme,  7  M.  1062) ;  and  on  the  other  hand,  if 
there  be  mutuality,  it  follows  that  the  power  to  revoke  must  be 
taken  with  the  qualification  that  it  do  not  prejudice  the  mutuality. 
Hence  the  power  to  revoke  is  not  to  be  measured  by  the  terms  of 
the  clause  reserving  it.  Notwithstanding  that  it  confers  express 
power  upon  either  or  the  survivor,  the  power  can  only  be  exercised 
jointly  so  far  as  the  settlement  is  pactional,  and  therefore  mutual, 
though  it  may  be  exercised  by  either  or  the  survivor  so  far  as  it  i& 
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testamentary  merely  ^pwad  him  ( Welsh's  Trustees,  vi  supTa),  And 
notwithstanding  that  it  is  expressly  confined  to  the  period  of  the 
joint  life  of  the  granters,  it  is  only  so  confined  as  regards  that 
portion  of  the  settlement  which  is  pactional,  and  therefore  mutual, 
leaving  to  either  or  the  survivor  full  control  over  it  so  far  as  it  is 
testamentary  quoad  him  {Traquair,  vi  swpra). 

Second,  the  clause  specially  declaring  the  deed  irrevocable 
either  from  the  date  of  execution  or  from  the  death  of  the  first 
deceaser.  This  clause  also  is  not  to  be  interpreted  literally,  but 
with  reference  to  the  mutuality  of  the  settlement.  If  and  so  far 
as  there  is  such  mutuality  as  to  exclude  revocation,  the  clause  is 
not  required.  If  and  so  far  as  there  is  no  such  mutuality  as  to 
exclude  revocation,  the  clause  of  non-revocability  may  be  itself 
revoked  {Mitchell,  4  R.  800). 

Third,  the  clause  dispensing  with  delivery.  Qw>ad  the  granters, 
and  so  far  as  it  is  mutual,  a  mutual  settlement  is  effectual  without 
delivery  from  the  date  of  execution,  and  whether  it  remain  in  the 
hands  of  one  or  other  of  them  or  of  their  agent.  But  quoad  the 
beneficiaries  it  remains  undelivered  during  the  lives  of  the  granters, 
or  so  long  as  that  mutual  consent  which  made,  is  capable  of  dis- 
solving the  contract  {Hogg,  1  M.  647) ;  though  of  course  direct 
delivery  to  a  trustee  or  agent  on  behalf  of  the  beneficiaries  would 
render  it  an  irUer  vivos  gift,  and  give  them  a  jus  quamtum  under  it. 
So  far  as  the  deed  becomes  irrevocable  on  the  death  of  the  first 
deceaser,  it  becomes  a  delivered  deed  quoad  the  beneficiaries  also. 
But  the  effect  of  the  delivery  or  the  jus  qucesitum  created  depends 
on  the  extent  of  the  mutuality.  So  far  as  it  is  gratuitous  or  testa- 
mentary on  the  part  of  the  survivor  it  remains  still  as  undelivered, 
and  confers  no  jus  qiuBsitum  until  the  survivor's  death  (Femie,  17 
D.  232).  Even  its  being  handed  to  the  trustees  appointed  by  it, 
and  their  entering  on  office  and  commencing  to  administer  the 
trust,  has  been  held  not  such  delivery  as  to  bar  the  survivor 
revoking  where  revocation  was  otherwise  competent,  and  this  not- 
withstanding a  clause  most  anxiously  dispensing  with  delivery 
{Mitchell,  4  R.  800).  Nor  was  the  survivor's  confirming  executrix 
to  the  predeceaser  under  the  mutual  settlement,  and  entering  into 
possession  of  the  estate,  held  to  confer  a  jus  qucesitum  on  the  ulti- 
mate beneficiaries  so  as  to  bar  revocation,  where  the  survivor  took 
nothing  thereby  to  which  she  was  not  otherwise  entitled  {Roe, 
2  R  676). 

The  result  is  that  these  clauses  add  nothing  to  the  effect  of  the 
deed,  and  do  not  assist  in  determining  the  question  of  revocability 
or  non-revocability.  They  merely  express,  and  that  not  always 
accurately,  what  firom  the  scope  of  the  deed  is  otherwise  implied. 

To  return  to  the  question  of  separating  and  distinguishing  what 

is  pactional   and  mutual  from  what  is  testamentary  merely  in 

mutual  settlements : — these  deeds  may  be  divided  into  three  classes. 

First,  where  the  main  object  is  not  the  mutual  benefit  of  the 
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granters  themselves  personally,  but  the  promotion  of  a  common 
object.  As,  for  instance,  where  one  brother  has  already  settled  his 
estates  by  deed  of  trust  directing  an  entail  upon  a  certain  series  of 
heirs,  but  reserving  to  himself  power  of  revocation,  and  another 
brother  agrees  to  settle  a  sum  of  money  upon  the  same  series  of 
heirs  on  condition  that  the  former  undertakes  not  to  alter  his 
settlement  without  the  consent  and  approval  of  the  latter  (ffogg, 
1  M.  647).  In  this  class  of  mutual  settlement  the  element  of  con- 
tract stands  out  most  clearly.  There  is  the  motive  or  inducing 
cause,  the  onerosity  or  consideration  on  either  side,  the  contract, 
and  hence  the  proper  mutuality.  Each  "purchases  what  is 
granted  by  the  other  by  himself  making  a  grant  in  favour  of  those 
in  whom  they  are  equally  interested  *'  (Lord  Curriehill  in  Sogg,  tU 
supra).  It  follows  that  the  deed  being  a  delivered  deed  qtioad  the 
granters  from  the  date  of  its  execution,  the  survivor  cannot  alter 
or  revoke  after  the  death  of  the  predeceaser.  The  predeceaser 
having  paid  the  price — his  grant  by  his  predecease  being  beyond 
recall — the  survivor  cannot  withhold  the  stipulated  counterpart. 
But  can  such  deed  be  revoked  during  the  joint  lives  of  the  granters  ? 
On  the  principle  of  contract,  that  mutual  consent  which  made 
may  dissolve  the  contract,  and  as  the  deed  though  delivered  qtuHzd 
the  granters  is  testamentary  merely  quoad  the  beneficiaries,  it  may 
be  altered  or  revoked  by  mutual  consent.  Whether  it  can  be. 
revoked  by  one  without  the  consent  of  the  other,  that  is  to  say, 
whether  there  is  locus  posnitentioe  to  each  during  their  joint  lives,  is 
undecided.  Certainly  it  could  not  be  so  without  intimation  of  the 
altered  intention  of  the  one  party  being  timeously  made  to  the  other. 
Second,  where  the  main  object  is  the  benefit  of  the  surviving 
party  to  the  settlement.  Either  the  property  of  each  is  conveyed 
to  the  survivor  in  liferent,  with  an  ulterior  destination  to  the  same 
or  dififerent  third  parties  in  fee,  in  which  case  neither  party  can 
revoke  the  liferent  provision  in  favour  of  the  other,  but  either,  or  the 
survivor,  has  pow^er  at  any  time  to  revoke  the  ulterior  destination 
so  far  as  affecting  his  or  her  own  property,  inasmuch  as  the  ulterior 
destination  is  no  part  of  the  mutual  consideration  on  which  the 
deed  proceeds  (Traqtiair,  11  M.  22;  Benton,  3  R  1142),  Or  the 
property  of  each  is  conveyed  to  the  survivor  with  a  substitution  in 
favour  of  ulterior  beneficiaries,  in  which  case  the  survivor  takes  the 
property  and  may  evacuate  the  substitution  {Davidson,  8  M.  807 ; 
Win^liester,  1  M.  685),  the  spcs  successionis  of  the  substitutes  not 
being  protected  by  onerosity  {Lang,  3  M.  1142).  If  onerosity  is 
pleadable  by  the  ulterior  beneficiary,  that  is  to  say,  if  the  bene- 
ficiary can  establish  that  the  provision  in  his  favour  was  part  of 
the  mutual  contract,  can  in  fact  identify  his  interest  with  that 
of  the  predeceasing  testator  as  distinguished  from  that  of  the  sur- 
vivor, then  the  case  falls  into  the  third  class  of  mutual  settlement. 
.  Third,  where  the  main  object  is  not  only  the  benefit  of  the 
surviving  party  to  the  settlement,  but  also  a  benefit  stipulated  by 
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each,  if  predeceaser,  for  the  object  of  their  respective  testamentary 
bounty.  In  such  case  the  survivor  cannot  by  altering  or  revoking 
disappoint  the  beneficiary  in  whose  favour  the  predeceaser  has 
stipulated  (Gentles,  4  S.  749;  Anderson,  15  S.  435).  Such  bene- 
ficiary acquires  a  morte  of  the  predeceaser  {Nicolson,  M.  Ap.  v. 
Legacy,  No.  2)  a  jus  crediti  in  the  provision  in  liis  favour,  and  to 
whatever  extent  the  survivor  may  be  entitled  to  enjoy  the  joint 
estate  during  his  life,  his  estate  is  debtor  at  his  death  in  the 
amount  of  the  provision  stipulated  by  the  predeceaser  to  his  donee 
{Kerr,  11  M.  780). 

It  foUows  that  where  the  settlement  is  in  the  form  of  a  direct  fee 
to  the  survivor,  with  an  ulterior  destination  or  substitution,  it  may 
depend  upon  which  of  the  parties  to  the  mutual  settlement  pre- 
deceases, whetiier  the  settlement  falls  under  the  second  or  the 
third  clasSy  whether  there  is  a  mere  substitution  of  or  a  protected 
succession  to  the  ulterior  beneficiary.  If  the  stipulation  in  his 
favour  be  made  by  the  predeceaser,  he  has  a  jus  credUi  against  the 
survivor's  estate  indefeasible  by  the  survivor.  If  the  ulterior 
destination  was  gratuitous  on  the  part  of  the  survivor,  and  not  part 
of  the  mutual  consideration — if,  in  short,  the  interest  to  maintain 
the  deed  is  the  survivor's  and  not  the  predeceaser's — then  the 
survivor  may  alter  the  destination  or  evacuate  the  substitution. 
As  the  gratuitous  regulation  of  the  survivor's  succession  the  settle- 
ment is  so  far  revocable  inherently  {Lang,  5  M.  789).  The  question, 
therefore,  must  always  be,  Had  the  pi'edeceaser  the  interest  to 
maintain  the  deed  ?  {CraicKs  Trustees,  8  M.  898.) 

A  post-nuptial  marriage  contract  is  generally  in  effect  a  mutual 
nortis  causa  settlement  by  the  spouses  and  vice  versa.  In  dealing 
with  the  revocability  of  such  settlements,  therefore,  besides  the 
considerations  already  mentioned,  the  question  of  donation  inter 
virum  et  uxorem  arises. 

As  a  donation  inter  mrum  et  uxoi^em  is  revocable  by  the  surviv- 
ing spouse  after  the  death  and  without  the  consent  of  the  pre- 
deceaser, it  follows  that  the  ordinary  principle  of  mutuality  founded 
on  paction  will  not  necessarily  protect  such  settlements.  Farther, 
the  mere  contract  does  not  confer  a  jv^  crediti  on  children  in  the 
same  way  as  an  ante-nuptial  marriage  contract.  They  are  donees 
for  whom  either  spouse  or  both  may  stipulate,  but  in  the  question 
of  revocability  they  are  to  be  regarded  merely  as  third  parties — 
ulterior  beneficiaries  (Lord  Deas  in  Kidd,  2  M.  227). 

Hence  where  donation  is  pleadable  by  either  spouse  starUe  matrix 
monio  or  by  the  survivor,  a  mutual  settlement  between  spouses  is 
revocable  quoad  the  succession  of  the  spouse  revoking.  The  ques- 
tion of  donation,  and  consequently  that  of  revocability,  depends 
not  on  the  fact,  but  on  the  extent  of  the  mutuality — on  the  adequacy 
of  the  counterpart  provisions  and  obligations. 

At  what  date  then  is  this  adequacy  or  inadequacy  to  be  ascer- 
tained ?  Is  it  to  be  at  the  date  when  the  settlement  is  executed,  or 
at  the  date  of  the  death  of  the  first  deceaser  of  the  spouses,  or 
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must  you  look  both  at  the  date  of  the  execution  and  at  the  disso- 
lution of  the  marriage?  The  importance  of  the  question  arises 
from  this,  that  renunciation  of  legal  rights  usually  forms  a  material 
part  of  the  consideration  on  the  part  of  one  or  other  of  the  spouses, 
whereas  their  legal  rights  die  with  them.  In  the  event  of  the 
predecease  of  that  spouse,  therefore,  if  adequacy  is  to  be  judged  of 
"as  the  case  turns  out"  (Lord  Gifford  in  Mitchell,  4  R  800),  the 
consideration  given  may  be  valueless.  In  the  latest  case  on  the 
subject  (Mitchell,  ut  supra)  the  Judges  of  the  Second  Division  each 
took  a  different  view  on  the  point,  Lord  Ormidale  holding  that 
the  date  of  the  execution  of  the  settlement.  Lord  Gifford  that  the 
date  of  the  dissolution  of  the  marriage,  and  the  Lord  Justice-Clerk 
that  both  dates  were  to  be  looked  to.  It  is  thought,  however,  that 
their  opinions  do  not  really  conflict,  and  that  the  true  rule  is  to  be 
deduced  from  that  of  the  Lord  Justice-Clerk,  by  keeping  in  view 
the  fundamental  consideration  that  a  mutual  settlement  is  always 
a  composite  deed.  The  spouses  stipulate  for  mutual  benefits,  each 
to  him  or  her  self  if  survivor,  and  for  ulterior  benefits  to  the  objects 
of  their  respective  testamentary  bounty.  So  far  as  the  benefit 
stipulated  for  by  the  spouses,  each  to  him  or  her  self  if  survivor, 
are  concerned,  the  date  of  execution  must  be  looked  to.  Each 
has  then  something  possibly  to  give  and  something  certainly  to 
renounce,  and  unless  the  provision  by  one  spouse  to  the  other  be 
grossly  unreasonable  (Steven,  1  Feb.  1809,  F.C. ;  Femie,  17  D.  282), 
the  difference  in  the  value  of  the  mutual  considerations  will  not  be 
enough  to  infer  legal  inadequacy  (Hepburn,  2  Dow,  342).  But  so 
far  as  the  ulterior  benefits  stipulated  by  each  to  the  objects  of 
their  respective  testamentary  bounty  are  concerned,  then  the  date 
of  the  dissolution  of  the  marriage  must  be  looked  to,  and  the 
onerosity  or  adequacy  of  considemtion  be  determined  "  as  the  case 
turns  out."  Eacli  spouse  has  rights  in  respect  of  which  or  the 
renunciation  of  which  he  or  she  is  entitled  to  bargain  on  behalf  of 
the  persons  he  or  she  chooses  to  favour.  But  if,  as  the  event  shows, 
the  consideration  given  by  the  predeceasing  and  received  by  the 
surviving  spouse  be  either  entirely  valueless  or  grossly  unequal 
to  the  benefit  stipulated  for,  the  spouse  prejudiced  is  entitled  to 
revoke  on  the  ground  of  donation  (but  compare  with  Mitchell,  ut 
mpra,  Wood,  4  Dec.  1823,  F.C). 

Whether  the  spouse  revoking  on  the  head  of  donation  is  entitled 
to  take  benefit  under  the  deed  from  the  succession  of  the  other 
was  a  point  raised  in  this  case  (Mitchell,  wt  supra)  but  not  decided. 

Other  elements  affecting  the  question  of  revocability  on  the 
ground  of  donation  are,  on  the  one  hand,  that  the  wife  has  contri- 
buted by  her  industry  to  accumulate  the  property  (Kerr,  11  M. 
780),  and  that  she  makes  over  any  hope  of  future  succession  that 
may  open  to  her  (ibid.) ;  that  the  property,  though  falling  under  the 
jus  mariti  of  the  husband,  has  come  through  the  wife,  and  has 
never  been  fully  appropriated  by  the  husband  (Kidd,  2  M.  227) ; 
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that  the  husband  is  under  natural  obligation  to  make  reasonable 
proviflioQ  for  liis  wife  {Kerr,  ut  supra ;  Gibson's  Trustees^  4  R  867). 
On  the  other  hand,  that  the  mutual  settlement  is  an  infringement 
on  rights  secured  by  ante-naptiai  marriage  oontract  {Jardine,  8  S. 
937;  i&wj,  2  R.  676). 

In  conclusion,  the  effect  of  revocation  by  either  party  to  a 
mutual  settlement  is  confined  to  his  own  property  or  succession. 
So  far  as  the  succession  of  the  other  party  is  concerned,  the  deed 
remains  the  expression  of  his  ultima  volurUas.  So  much  is  this 
the  case  that  even  where  a  mutual  settlement  remains  unexecuted 
by  one  of  the  intending  parties  to  it,  it  will  be  sustained  as  the 
testament  of  the  other  {Millar,  4  R  87).  H.  J. 
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The  case  of  M'Kenzie  v.  Blakeny  (2nd  Div.,  Oct.  16,  1879)  is  of 
importance  to  Sheriff-Court  practitioners  upon  the  question  of 
expenses.  The  Court  here  applied  the  rule  laid  down  by  the  Act 
of  Sederunt,  4th  Dec.  1878,  with  regard  to  the  employment  of 
counsel  in  the  Sheriff  Court,  to  the  case  of  a  commission  granted 
by  the  Sheriff  to  examine  witnesses  in  London.  Counsel  and 
agent  had  both  been  employed  by  the  successful  party  at  this 
commission  without  first  obtaining  the  sanction  of  the  Sheriff, 
and  when  the  expenses  came  afterwards  to  be  disposed  of  in  the 
Court  of  Session,  counsel's  fees  were  disallowed. 

The  case  of  Craigie  and  Others  v.  The  Commissioners  of  Supply 
of  Aberdeen  (2nd  Div.,  Oct.  17, 1879)  decides  a  point  novel  indeed, 
but  about  which  it  is  thought  there  could  not  be  much  doubt 
The  pursuers  here  maintained  that  a  gentleman  qualified  to  act  as 
a  commissioner  in  respect  of  his  own  property,  and  also  as  the 
factor  of  two  other  qualified  commissioners,  was  entitled  to  three 
votes  in  the  absence  of  the  others,  his  name  in  respect  of  these 
qualifications  having  been  entered  three  times  in  the  roll  of  Com- 
missioners.   The  Court  decided  without  any  difficulty  that  he  was 
only  entitled  to  ona    As  Lord  Gifford  put  it,  "  The  simple  question 
is,  Whether  or  not  a  person  is  entitled  to  vote  as  a  Commissioner 
of  Supply  ?    And  if  this  question  be  answered  in  the  affirmative, 
it  is  of  no  consequence  whether  his  qualification  be  represented 
three  or  four  or  a  hundred  times  over,  he  can  be  placed  only  once 
on  the  roll  as  a  commissioner,  and  can  exercise  only  one  vote ; " 
and  Lord  Ormidale  suggests  that "  were  it  otherwise,  the  same  indi- 
vidual might  argue  and  vote  in  one  way  or  direction  for  himself,  and 
in  another  way  for  the  proprietor  whose  qualifying  factory  he  might 
happen  to  hold,  and  that,  too,  in  questions  of  a  judicial  nature." 

Samers  v.  The  School  Board  of  Teviothead  (2nd  Div.,  Oct.  31, 
1879)  adds  another  to  the  already  numerous  class  of  cases  which 
have  recently  been  decided  relating  to  schools  and  schoolmasters. 
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The  pursuer  was  an  "  old  "  schoolmaster  in  the  statutory  sense  of 
that  adjective,  and  had  contracted  with  his  school  board  for  a  fixed 
salary  and  a  certain  proportion  of  the  Government  grant.  A 
board  subsequently  elected  resolved  to  limit  this  proportion,  and 
the  question  for  judicial  determination  was,  whether  it  was  com- 
petent for  them  to  do  so.  The  Court  have  without  any  hesitation 
decided  that  the  board  was  bound  by  what  their  predecessors  had 
done. 

In  the  case  of  Edie  v.  Bigg  (Outer  House,  Oct,  31)  we  find  an 
attempt  made  to  suspend  a  decree  on  the  ground  that  the  success- 
ful party's  agent  held  a  gratuitous  commission  as  honorary  sheriflF- 
clerk  in  the  Court  in  which  it  had  been  pronounced.  This  attempt 
was  unsuccessful,  as  it  was  not  alleged  that  the  agent  had  in  this 
case  acted  as  clerk.  But  the  Lord  Ordinary  (Rutherfurd  Clark)  in 
giving  judgment  remarks  that  he  "  does  not  wish  it  to  be  under- 
stood that  he  approves  of  a  practising  agent  holding  an  appoint- 
ment as  clerk  of  Court  even  though  his  commission  contains  the 
qualification  above  noticed."  This  was  a  qualification  against  the 
honorary  sheriff-clerk  acting  as  such  in  cases  in  which  he  was 
employed  as  agent. 

The  case  of  IVatt  Brothers  v.  STiead  Foipi  (1st  Div.,  Nov. 
1)  raises  rather  an  important  point' relating  to  Sheriff-Court 
appeals.  The  Tlst  section  of  the  Court  of  Session  Act  of  18G8 
provides  that  where  an  appellant  has  not  printed  the  papers 
ordered  or  moved  in  his  appeal,  the  Court  may  on  the  motion  of 
the  respondent  dismiss  the  appeal  and  afiSrm  the  interlocutor 
appealed  against.  By  the  Act  of  Sederunt  of  10th  March  1870 
the  mere  expiry  of  a  certain  period  of  time  without  action  on  the 
part  of  the  appellant  has  the  effect  (without  any  step  being  taken 
by  the  other  side)  of  rendering  the  judgments  of  the  inferior  Court 
final,  and  they  "  shall  be  treated  in  all  respects  as  if  no  appeal  had 
been  taken  against  the  same,  and  the  clerk  of  Court  shall  forthwith 
retransmit  the  process  to  the  clerk  of  the  inferior  Court."  As 
explained  by  Lord  Shand,  the  purpose  of  the  Act  of  Sederunt 
"  was  to  save  parties  the  delay  which  occurred  in  getting  the 
interlocutor  of  this  Court,  and  also  the  expense  of  unnecessary 
procedure  and  the  employment  of  counsel."  An  appeal  was  noted 
from  the  Sheriff  Court  of  Lanarkshire,  and  in  consequence  of  a 
failure  on  the  part  of  the  appellants  to  comply  with  the  provisions 
of  this  Act  of  Sederunt  the  case  was  retransmitted  to  the  Sheriff 
Court,  when  the  Sheriff  decerned  against  them  for  expenses,  and 
they  were  charged  upon  his  decree.  They  suspended,  and  the 
question  came  to  be,  whether  it  was  possible  by  way  of  suspension 
to  bring  back  a  case  to  the  Supreme  Court.  The  suspenders 
argued  that  suspension  was  competent  at  common  law  after  advo- 
cation ;  but  the  Court  held  that  the  effect  of  the  retransmission 
of  the  process  under  the  Act  of  Sederunt  was  the  same  as  if  the 
case  had  been  heard  and  disposed  of  on  the  merits.    The  inter- 
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locntors  had  become  hopelessly  final.  The  Lord  President  observed, 
"The  Act  of  Sederunt  introduced  new  regulations  and  altered 
those  of  the  statute,  but  in  substituting  these  new  regulations  it 
certainly  would  be  the  duty  of  the  Court  to  provide  for  all  the 
cases  for  which  the  statute  had  provided  doing  so,  it  may  be  in 
greater  detail ;  and  therefore  when  we  find  the  words  *  judgments 
shall  become  final,'  we  must  understand  them  in  no  other  sense 
than  that  the  appeal  is  to  be  dismissed  and  the  interlocutor 
affirmed,  as  provided  by  the  Tlst  section  of  the  statute."  As  Lord 
Shand  pointed  out,  "  were  it  otherwise,  a  complainer  would  only 
liave  to  minute  an  appeal  if  he  wished  to  procure  delay,  and 
after  the  benefit  of  some  weeks'  delay,  obtained  at  a  trifling  cost, 
bring  a  suspension  of  the  extracted  decree." 
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We  have  frequently  noticed  the  work  of  the  Commission  on  revi- 
sion of  statute  law.  We  have  observed  how  some  statutes  have 
by  these  repealing  Acts  been  set  aside  by  inadvertency,  and  how  in 
several  instances  they  required  to  be  resuscitated.  The  Commis- 
sioners seem  unaware  of  the  radical  distinction  which  exists  in  the 
law  of  Scotland  from  that  of  England.  From  ignorance  of  this 
many  gross  errors  have  been  committed  when  dealing  with  the 
ancient  statutes  of  the  northern  section  of  the  United  Kingdom. 
Lord  Stair  has  thus  very  plainly  annunciated  the  distinction :  "  Our 
statutes  or  our  Acts  of  Parliament,  which  in  this  are  inferior  to  our 
ancient  law,  that  they  are  liable  to  desuetude.  In  this  we  differ 
from  the  English,  whose  statutes  of  Parliament,  of  whatsoever 
antiquity,  remain  ever  in  force  till  they  be  repealed,  which  occa- 
sions to  them  many  sad  debates  (public  and  private)  upon  old 
forgotten  statutes.  But  with  us  the  Lords  of  Session  being  by 
their  institution  authorized  with  power  to  make  rules  and  statutes 
to  be  observed  in  the  manner  and  order  of  proceeding  and  admini- 
stration of  justice  (1537,  c.  43 ;  1540,  c.  93),  their  decisions  are  final 
and  irrevocable  when  solemnly  done  in  fero  corUradictorio,  and 
thereby  recent  custom  or  practice  is  established  both  by  their  Acts 
of  Sederunt  and  decisions,  which  extend  not  only  to  the  interpre- 
tation of  Acts  of  Parliament,  but  to  the  derogation  thereof."  Mr. 
£rskine  to  the  same  effect  (B.  i.  T.  i.  s.  45)  observes :  "  A  posterior 
custom  may  repeal  or  derogate  from  a  prior  statute,  even  though 
that  prior  statute  should  contain  a  clause  forbidding  all  usages 
that  might  tend  to  weaken  it;  for  the  contrary  immemorial  custom 
suflBciently  presumes  the  will  of  the  community  to  alter  tlie  law 
in  all  its  clauses,  and  particularly  in  that  which  was  intended  to 
secure  it  against  alteration,  and  this  presumed  will  of  the  people 
operates  as  strongly  as  their  express  declaration." 
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In  these  annual  revision  statutes,  Acts  from  the  earliest  time  of 
the  commonwealth  are  repealed,  although  many  of  them  have  been 
expressly  repealed  by  Parliament  centuries  before.  Thus  slaying 
the  slain  appears  a  foolish  work  of  supererogation.  In  the  Statute 
Book  for  1879  the  Commissioners  have  directed  their  attention 
solely  to  Ireland.  They  have  produced  an  Act  (42  and  43  Vict, 
c.  24)  under  the  title  "  The  Statute  Law  Bevisiou  (Ireland)  Act, 
1879."  Their  labours  commence  with  the  reign  of  Henry  VIII. 
and  end  with  forty  years  of  the  reign  of  George  III.  The 
statutes  which  have  thus  fallen  under  the  axe  of  the  Commis- 
sion fill  no  fewer  than  forty-four  folio  pages  of  the  Statute  Book. 
We  cannot  vouch  as  to  the  moral  character  of  this  vast  host  of 
murdered  statutes,  therefore  cannot  venture  to  term  this  exter- 
minating process  "  the  massacre  of  the  innocents."  We  have  been 
often  puzzled  with  the  reservations  annexed  to  the  repeal  of  this 
annual  host  of  legislative  law.  In  the  first  place,  it  is  set  forth 
that  ''the  enactments  in  the  schedule  annexed  to  this  Act  are 
hereby  repealed,  subject  to  the  exceptions  and  qualifications  in  the 
schedule  mentioned.''  But  this  is  followed  by  a  saving  clause  in 
these  ambiguous  terms :  "  Provided  that  where  any  enactment  not 
comprised  [comprehended?]  in  the  schedule  has  been  repealed,  con- 
firmed, revived,  or  perpetuated  by  any  enactment  hereby  repealed, 
such  repeal,  confirmation,  reviver,  or  perpetuation  shall  not  be 
affected  by  the  repeal  in  this  Act,  and  the  repeal  by  this  Act  of 
any  enactment  shall  not  affect  any  Act  in  which  such  enactment 
has  been  applied,  incorporated,  or  referred  to."  Undoubtedly  this 
clause  would  require  a  glossary  for  its  solution.  We  would  rejoice 
to  hear  a  debate  on  the  question  how  a  statute  not  in  the  schedule 
of  the  Acts  repealed  can  possibly  be  affected  by  any  Act  repealed. 
And,  still  more,  especially  how  the  repeal  by  this  Act  of  any 
enactment  shall  nevertheless  affect  any  other  Act  in  which  the 
repealed  Act  has  been  incorporated.  Surely  in  logic  as  well  as  in 
law  the  greater  comprehends  the  less.  If  the  principal  law  has 
fallen,  all  subsidiary  enactments  must  suffer  the  same  fate.  With 
these  observations  we  proceed  to  select  some  of  the  Irish  statutes 
which  this  year  have  been  entombed. 

Our  Irish  friends  must  hear  with  no  small  astonishment  that 
until  the  year  1879  they  were  living  under  such  extraordinary  laws 
as  the  following: — 

2  Anne,  c.  15,  "To  prohibit  Butchers  from  being  Graziers." 

2  Geo.  I.  c.  10,  "  To  restrain  Papists  from  being  High  or  Petty 
Constables." 

15  Geo.  II.  c.  4,  "For  allowing  farther  time  to  Persons  in 
Offices  or  Employments  to  qualify  themselves,  pursuant  to 
an  Act  entitled  '  An  Act  to  prevent  the  farther  growth  of 
Papacy'" 

Note, — This  indulgence  is  oft  repeated  by  Acts,  but  now  repealed 
by  the  Act  1879. 
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1  Geo.  III.  c.  13, "  For  quieting  the  Possessions  of  Protestants 
deriving  under  Converts  from  the  Popish  Eeligion," 

17  and  18  Geo.  III.  c.  24,  "  To  prevent  the  Mischiefs  that  arise 
from  driving  Cattle  within  the  City  of  DubHn  and  Liberties 
thereof." 

23  and  24  Geo.  III.  c.  21,  "An  Act  for  licensing  Hawkers  and 
Pedlars,  and  for  the  encouragement  of  English  Protestant 
SehooUr 

Note, — It  is  remarkable  that  in  many  subsequent  statutes 
the  licensing  of  hawkers  and  pedlars  is  coupled  with 
English  Protestant  schools. 

23  and  24  Geo.  III.  c.  35,  "  To  prevent  the  Pernicious  Practice  of 
erecting  Glass  Houses  within  the  City  of  Dublin  or  a  cer- 
tain distance  thereof." 

23  and  24  Geo.  III.  c.  56,  "  For  the  more  effectual  Discovery 
and  Prosecution  of  Offenders  called  Houghers,  and  for  the 
Support  and  Maintenance  of  Soldiers  or  others  houghed, 
maimed,  and  disabled  by  such  Offenders." 

31  Geo.  III.  c.  43,  "To  prohibit  Horse  Baces  in  the  neighbour- 
hood of  the  City  of  Dublin." 

These  are  a  mere  sample  of  Acts  of  Parliament  which,  certainly 
long  unknown  to  the  Irish,  they  appear  to  have  been  living  under 
until  the  year  1879,  from  which,  by  the  charitable  interference  of 
the  Revision  Commission,  they  have  at  length  been  liberated. 

H.  B. 
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The  case  of  Ker  (Fyfe's  trustee),  decided  in  the  House  of  Lords 
May  20, 1879,  and  reported  in  16  Scot.  Law  Eep.  507,  was,  to  use 
the  words  of  one  of  the  noble  Judges,  a  peculiarly  hard  one.  The 
circumstances  of  the  case  showed  pretty  clearly  that  Ker,  though 
be  tried  to  make  out  that  he  was  not  so,  had  tiiily  been  a  trustee 
&t  the  outset  by  acceptance  of  the  trust,  and  by  various  actings, 
^ch  notably  as  signing  dividend  warrants  for  other  stocks,  and 
even  for  the  stock  of  the  City  of  Glasgow  Bank  held  by  the  trust. 
It  also,  however,  appeared  that  he  had  wished  to  resign,  and  upon 
a  letter  in  which  he  suggested  such  a  step  some  argument  was 
maintained ;  but  their  Lordships  held  that  whatever  the  wish  or 
intention,  that  wish  was  not  carried  into  effect ;  indeed,  even  had  it 
been  so,  they  pointed  out  that  qua  this  stock,  and  its  attendant 
liabilities,  any  resignation  of  trust  must  have  been  inoperative, 
because  not  duly  communicated  to  the  Bank.  It  requires  a  formal 
act  to  get  on  to  the  register  as  a  trustee,  so  equally  we  see  there 
must  be  compliance  with  like  formalities  wliere  the  name  is  to  be 
Temoved.    A  hint  was  thi'own  out  by  the  Lord  Chancell^T,  that 
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there  might  be  other  ways  in  which  trustees  might  be  protected 
from  the  risks  of  improper  dealing  with  the  tmst  fands  by  benefi- 
ciaries or  others  without  a  transfer  involving  such  serious  responsi- 
bilities. His  Lordship  is  reported  to  have  said,  "  It  is  to  be  observed 
that  the  Bank  stock  having  been  included  in  the  marriage-settle- 
ment it  would  become  the  duty  of  the  trustees,  and  of  their  legal 
agent,  to  provide  in  some  way  for  the  perfecting  of  the  title  by  the 
trustees  to  the  stock,  and  for  preventing  any  improper  dealing 
with  it  by  the  original  owner.  Whether  a  transfer  of  the  stock 
into  the  names  of  the  trustees  was  the  only  way  in  which  this 
could  be  done  it  is  unnecessary  to  consider.  It  clearly  was  one  of 
the  ways ;  and  the  action  of  Mr.  M*Clure  in  obtaining  a  transfer  of 
the  stock,  if  it  was  not  sanctioned  beforehand  by  the  appellant, 
might  naturally  be  approved  by  him  after  he  knew  it."  One  can 
readily  see  that  by  the  employment  of  arrestments  in  certain  ways 
this  end  might  be  perhaps  attained  without  any  transfer  where 
there  were  living  beneficiaries  and  true  owners,  or  where  the  truster 
had  died  leaving  the  stock  to  his  trustees  (the  most  usual  case 
probably)  by  transfer  to  the  true  beneficiaries  with  the  use  of 
similar  precautions,  or  perhaps  of  security  found  by  the  true  pos- 
sessor. What  Mr.  Ker,  however,  unfortunately  for  himself,  did, 
was  first  of  all  to  go  on  to  the  register  of  shareholders  as  a  trustee, 
and  then,  even  if  he  did  resign,  to  make  no  use  of  his  resignation 
as  he  should  have  done.  The  consequence  was,  of  course,  that  the 
Courts  of  law  in  every  stage  of  the  case  brought  up  against  him 
the  fatal  observation  that  he  had  never  taken  such  action  as  to 
warn  the  creditors  of  the  Bank  and  the  other  shareholders  that  he 
had  ceased  to  hold  the  stock.  Whatever  the  value  of  his  name  as  a 
partner  in  the  security  held  out  by  it  to  the  shareholders,  and  in 
the  credit  afforded  by  it,  whereby  people  were  induced  to  lend  or 
advance  money  upon  the  faith  of  it — whatever,  we  say,  the  value, 
however  great  or  however  small,  the  loss  of  that  value  must  be 
made  known  to  the  public,  and  it  was  not  so  made  known. 

Another  mode  of  attack  was  adopted  in  the  case  of  Tennent, 
decided  on  the  same  day  as  that  of  Ker.  Mr.  Tennent,  who  was  a 
large  shareholder,  and  had  held  his  stock  for  five  or  six  years, 
turned  round  upon  the  Bank  with  an  allegation  of  fraud.  There 
was  no  trust  interposed  in  this  case  between  the  beneficiary  and 
the  Bank.  The  name  stood  simply  on  the  register  with  that  of  the 
other  copartners.  It  is  impossible  not  to  feel  the  force  of  the 
observations  made  in  the  House  of  Lords  in  this  case.  In  the 
Court  of  Session  the  Lord  President  had  laid  down  three  legal  pro- 
positions applicable  to  and  determining  the  question,  and  to  the 
principles  contained  in  these  propositions  the  Court  of  last  resort 
added  the  force  of  their  approbation.  These  propositions  were  as 
follows:  "In  the  first  place,  a  contract  induced  by  fraud  is  not 
void,  but  only  voidable  at  the  option  of  the  party  defrauded. 
Secondly,  this  does  not  mean  that  the  contract  is  void  till  ratified. 
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bat  it  means  that  the  contract  is  valid  till  rescinded ;  and  thirdly, 
the  option  to  void  the  contract  is  barred  where  innocent  third 
parties  have,  in  reliance  on  the  fraudulent  contract,  acquired  rights 
which  would  be  defeated  by  its  rescission."  English  authority  was 
quoted  to  show  that  where  a  windiDg  up  had  begun  there  was  no 
room  for  the  rescission  of  any  contract  on  the  ground  of  fraud.  Here 
truly  the  winding  up  had  begun,  because  the  directors  had  taken  a 
step  no  doubt  suspending  the  immediate  action  of  any  creditor,  but 
a  step  only  pointing  to  a  voluntary  in  lieu  of  a  compulsory  winding 
up.  If  two  men  enter  into  a  trading  partnership,  the  law  would 
not  permit  one  of  them  at  any  moment  to  retire  and  thus  escape 
liability  for  the  debts  of  the  firm,  nor  could  a  paitner  in  a  joint- 
stock  company  act  otherwise  in  this  respect  than  a  simple  trading 
partner. 

It  may  happen,  and  in  practice  it  frequently  does  happen,  that 
a  partner  in  a  firm,  for  instance,  grants  either  by  himself  or  by  his 
firm  bills,  and  while  they  are  still  current,  and  while  also  the  firm 
is  still  strong  and  flourishing,  he  leaves  it  But  after  a  time  the 
firm  fails,  the  bills  have  not  been,  it  is  found,  retired,  and  he  is 
called  upon  by  the  creditors  to  pay  though  he- is  quite  out  of  the 
concern.  The  reason  is  that  it  is  a  trading  concern,  and  the  loss, 
wherever  it  falls,  may  not  fall  on  innocent  third  parties ;  and  we 
most  notice  that  this  Bank  was  a  trading  concern  also,  and  that 
these  questions  of  liability  all  were  raised  and  decided  upon  that 
footing.  Tet,  taking  our  illustration  a  step  further,  we  may  sup- 
pose a  fraud  by  one  of  the  partners  in  granting  these  biUs.  Will 
that  relieve  the  retired  partner  who  was  a  member  of  the  firm  when 
they  were  granted  ?  Surely  not.  His  only  remedy  is  against  his 
late  partner,  not  against  the  creditor  who  was  defrauded.  But  it 
may  be  said  retirement  from  an  ordinary  partnership  is  one  thing, 
and  transfer  of  your  shares  in  a  joint-stock  company  is  another, 
because  in  the  latter  case  you  are  at  once  rid  of  your  liability,  or 
at  worst  the  period  during  which  you  continue  liable  is  Hmited  by 
statute.  Your  transfer  is  efiTected  irrespective  of  creditors,  and  if 
you  have  fraudulently  been  induced  to  take  shares,  you  may  throw 
them  back  upon  the  company  which  defrauded  you,  while  it  is 
still  a  going  concern.  The  Lord  Chancellor  in  a  few  sentences 
met  any  such  argument:  **  The  company  is  a  going  concern,  is 
assumed  to  be  solvent  and  able  to  meet  its  engagements,  and  to 
have  a  surplus ;  and,  the  company  being  solvent,  its  duty  to  pay 
the  repudiating  shareholder  what  is  due  to  him,  and  to  take  the 
shares  off  his  hands,  is  an  affair  of  the  company  and  not  of  its 
creditors.  But  if  the  company  has  become  insolvent,  and  has  stopped 
payment,  then^  even  irrespective  of  winding  up,  a  wholly  different 
state  of  things  appears  to  arise.  The  assumption  of  new  liabilities 
under  such  circumstances  is  an  affair  not  of  the  company  but  of  its 
creditors." 

Now  Mr.  Tennent  had  taken  no  steps  till  the  Bank  had  closed  its 
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doors,  had  called  in  accountants  to  examine  its  affairs,  and  in  fact 
had  ceased  to  be  "  a  going  concern."  That  being  so,  the  House 
decided  that  the  directors  coidd  not  alter  the  status  of  the  share- 
holders by  allowing  repudiation  any  more  than  they  could  do  so 
by  registering  transfers.  We  have  ventured  to  make  these  few 
observations  on  Tennml^s  case,  as  being  suggested  in  the  opinion 
of  the  Lord  Chancellor,  because  they  seem  more  and  more  to  em- 
phasize the  view  taken  by  the  Courts  of  law  in  these  joint-stock 
bankruptcies,  if  we  may  call  them  so,  that  when  really  the  diffi- 
culties come  and  the  business  is  brought  to  a  standstill,  every  one 
who  is  a  shareholder  comes  to  be  precisely  in  the  position  of  an 
ordinary  bankrupt  trader. 

In  the  case  of  NeUon-Mitckell  a  sale  of  stock  took  place  on 
'Change  a  few  days  before  the  Bank  stopped,  but  of  course  the 
Bank,  who  were  themselves  the  purchasers,  declined  to  implement 
the  bargain  by  executing  a  transfer,  and  their  refusal  was  held  to 
be  justifiable  in  accordance  with  the  decisions  we  have  already 
considered.  There  was,  however,  a  point  raised,  but  not  decided, 
in  the  House  of  Lords  (though  the  Court  of  Session  gave  it  iu 
favour  of  the  liquidators),  in  relation  to  the  fact  that  the  brokers' 
contract  did  not,  as  required  by  30  Vict.  c.  29,  sec.  1,  set  forth  the 
person  or  persons  in  whose  name  or  names  as  registered  proprietor 
or  proprietors  the  stock  stood  when  the  sale  took  place. 

The  case  of  Buchin  (16  Scot.  Law  Rep.  512)  raised  several  im- 
portant questions,  somewhat,  however,  incidentally,  for  upon  the 
facts  that  were  elicited  at  the  proof  which  was  led  the  question  of 
liability  truly  was  held  to  be  governed  by  the  decision  given  in 
Muir's  case.     In  the  first  place,  we  may  observe  that  an  attempted 
resignation  by  Mr.  Buchan  of  his  office  of  trustee  and  executor  of 
Mr.  Gibson  after  the  bank  had  stopped  (which,  moreover,  was 
never  intimated  to  the  Bank)  failed,  just  as  in  previous  cases  similar 
attempts  had  failed ;  secondly,  the  actings  of  the  appellant  were 
held  clearly  to  have  established  his  position  as  a  shareholder 
qua  trustee,   he  having    by  them    authorized  the   placing    his 
name    on    the    register,    and    continued    upon    that    for    more 
than  twenty  years.     Again,  in  the  same  way  the  point   made 
upon  Mr.  Buchan's  being  "  executor,"  and  not  "  trustee "  simply, 
also  failed.      The  argument   as   to    this,  however,  led  to   im- 
portant observations  by  the  learned  Peers  upon  the  38th  clause 
of  the  deed  of  copartnery  of  the  Bank.     That  clause  provides 
''  that  every  assignment  of  shares  in  security  or  mortis  cattsa,  and 
confirmations  thereof  by  right  of  succession,  shall,  after  being  com- 
pleted, be  recorded  in  a  book  to  be  kept  for  that  purpose,  and  such 
deeds,  transfers,  assignments,  and  confirmations  shall  be  delivered 
or  returned  to  those  in  right  of  the  same  after  having  marked 
therein  a  certificate  of  the  registration  thereof,  and  that  the  pro- 
duction of  such  writings  to  the  manager  or  ordinary  directors  for 
the  purpose  of  registration  shall  ipso  facto  infer  the  acceptance 
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of  the  capital  stock  therein  specified  and  the  liabilities  of  the 
parties  having  right  to  the  same  as  partners  of  the  company/'    The 
Lord  Chancellor  and  Lord  Selbome,  both  of  them,  made  comments 
upon  the  unusual  and  peculiar  form  of  this  clause,  appearing  as  it 
does  to  imply  that  by  production  of  his  confirmation  to  the  Bank 
there  was  on  the  part  of  the  executor  an  authorization  to  the  Bank 
officials  to  transfer  the  shares  to  his  name.      The  clause,  Lord 
Selborne  said,  mixed  up  the  case  of  confirmation  to  the  testa- 
mentary disposition  of  a  deceased  shareholder  with  that  of  any 
ordinary  transfer  as  if  there  were  no  difference  between  them. 
Every  document  produced  under  it  is  equally  to  be  returned 
having  a  certificate  of  registration  marked  on  it.     It  was  pointed 
out  that  authority  could  be  given  indicating  the  proper  steps  to  be 
taken  by  an  executor  when  he  did  not  wish  to  incur  any  re- 
sponsibility in  holding  shares  belonging  to  the  deceased,  but  merely 
to  complete  bis  title  so  as  to  transfer  them  to  some  third  party. 
"  He  may,"  said  the  Lord  Chancellor,  "  have  the  shares  transferred 
into  his  own  name,  and  become  to  all  intents  and  purposes  a 
partner  in  the  company.    He  may,  on  the  other  hand,  not  wish  to 
have  the  shares  transferred  into  his  name,  and  he  ought  to  have  a 
reasonable  time  allowed  him  to  sell  the  shares  and  to  produce 
a  purchaser  who  will  take  a  transfer  of  them."     Now  what  Mr. 
Buchan  was  held  to  have  done  was  equivalent  to  the  first  of  these 
alternatives,  and  consequently  his  case  fell  under  that  of  Muir. 
He  held   them  without    demur   for    twenty-four    years,  so  the 
question   of   reasonable  opportunity  did    not,  coidd   not,   arise. 
Referring  elsewhere  to  the  case  of  Hoare  (2  Johnson  and  Hem- 
ming, 229),  it  was  pointed  out  by  several  of  the  learned  Lords 
that  the   main  difierence  between   an   executor  and  a  trustee, 
had  it  fairly  arisen,  must  lie  in  the  repi*esentative  character  of 
the  former.     He  is  merely,  as  it  were,  the  alter  ego  of  the  deceased, 
whereas  the  trustee  stands  in  his  own  shoes ;  he  is  a  partner  in 
his  own  person,  whatever  he  may  be  bound  to  do  as  regards  the 
dividends.    The  receipt  of  these  hy  an  executor,  even  for  many 
years,  would  not,  according  to  one  opinion  expressed,  make  any 
difference,  or  render  him  in  any  way  personally  liable,  where  there 
had  merely  been  a  production  of  the  confirmation  so  that  it  might 
be  recorded,  and  where  a  certificate  had  been  given  "in  terms 
which  might  have  reference  to  his  character  of  executor."    The 
mere  form  of  the  entry  in  the  Bank  books  or  in  the  stock  certificates 
would  not,  it  appears,  have  by  any  means  inferred  personal  liability, 
unless  there  was  something  beyond  to  transfer  the  shares  to  the 
person  in  question.    Lord  Selborne  put  his  views  upon  this  point 
as  follows : — 

''  Trustees  have  not,  in  any  proper  sense  of  the  word,  a  repre- 
sentative character,  but  executors  have ;  and  when  both  the  liability 
and  the  interest  of  the  testator  is  transmitted  to  them  by  virtue  of 
their  testatoi^s  contract,  contained  in  such  a  deed  as  thls^  it  must 


B8  COHRESPOKDEKCi:. 

retain  its  original  character  nntil  there  is  a  forfeiture  or  a  transfer 
which  ought  not  to  he  presumed  from  any  equivocal  acts.  Having 
representative  rights,  it  is  impossible  that  they  should  not  be 
entitled  to  produce  the  legal  evidence  of  them  to  the  company,  for 
the  purpose  of  having  their  title  in  some  way  recorded  and  recog- 
nised, without  making  themselves  personally  liable.  This  would 
be  a  necessary  preliminary,  even  to  the  exercise  (since  1862)  of  the 
statutory  right  of  transfer." 

We  have  dwelt  more  upon  this  distinction  than  may  appear 
necessary,  considering  the  circumstances  of  the  particular  case ;  but 
there  can  be  no  doubt  that  if  executors  could,  as  such,  hold  for 
long  periods  stock  of  banks  in  this  way,  very  material  changes 
might  be  introduced  into  questions  of  liability,  for  the  banks  them- 
selves might  come  to  be  of  opinion  that  the  security  of  the  executry 
estate  was  in  itself  sufficient  to  warrant  their  permitting  persons  to 
hold  their  stock  merely  as  representing  an  estate  and  not  one  or 
more  individuals. 

{To  be  continued.) 
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LAW  AND  LEGISLATION  OF  THE  PAST  YEAR. 

{To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Shbripf  CouBT-HonsB,  Qeo.  IV.  Bridge, 
Edinbubqh,  &th  December  1879. 

Sir, — I  am  more  than  surprised  at  your  reply  to  my  letter.  You 
say  that  the  profession  will  be  glad  to  learn  that,  so  far  at  least  as  in- 
tention went,  there  was,  on  my  part,  no  "philippic"  against  any  Judge. 

You  have  displaced  the  issue  between  us.  The  question  is  not 
what  I  intended  to  do,  but  what  I  did. 

Of  the  term  "  philippic  "  the  meaning  is  not  ambiguous.  You 
call  it  a  classical  phrase,  and  so  it  is.  ^  But  it  has  a  place  in  our 
modem  vocabulary  as  well.     It  means  peisonal  invective. 

Now  any  man  who  publicly  uses  personal  invective  against  a 
Judge  for  anything  said  or  done  in  fulfilment  of  judicial  functions 
commits  an  offence  which  the  law  will  punish.  The  offence  is 
aggravated  by  every  circumstance,  such  as  education  and  intelligence, 
implying  that  he  should  have  known  better.  For  an  official  in  my 
position  to  deliver  in  public  a  personal  invective  against  a  Judge, 
no  terms  of  blame  could  be  too  strong.  Mere  censure  would  pro- 
bably be  deemed  inadequate.  The  charge,  if  true,  is  disgraceful  to 
me.    To  whom,  let  me  ask,  is  it  disgraceful  if  it  be  not  tnie  ? 

I  have  asked  you  to  prove  it.  You  endeavour  to  do  so  by  pub- 
lishing, for  the  first  time,  three  passages  of  my  address.  These  I 
take  in  their  order. 
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Let  rae  complete  your  first  quotatioD  by  a  sentence  which  im- 
mediately precedes  it,  and  which  you  omit.  It  is  not  irrelevant  to 
the  matter  in  hand,  and  runs  thus  (after  quoting  the  direction  to 
the  jury) :  "  But  may  I,  with  all  due  humility  and  respept,  observe 
that  the  intent  in  this  direction  mentioned,  by  no  means  comes  up 
to  the  intent  charged  in  the  indictment?''  Then  follows  the 
passage  you  have  given. 

And  what  does  that  passage  come  to?  A  contrast  between 
popular  language  and  legal  language,  one  of  the  most  common  and 
most  absolutely  impersonal  topics  which  can  be  handled  by  lawyers. 
It  is  nothing  less  than  amazing  that  this  should,  by  any  ordinary 
intellect,  have  been  mistaken  for  personal  invective. 

But  your  next  quotation  is  more  amazing  still  Here  it  is. 
"  We  must  know,  we  are  presumed  to  know,  the  law  we  break ;  we 
do  not  know,  we  cannot  be  presumed  to  know,  a  law  which 
no  human  authority,  legislative  or  judicial,  has  hitherto  declaimed." 
This  a  philippic  against  a  Judge  or  against  any  human  being 
whatever  I  By  the  same  process  of  unreason  a  libel  might  be  dis- 
covered in  a  theorem  of  Euclid. 

Your  last  citation  in  support  of  your  indictment  runs  thus: 
**  Those  who  take  their  impressions  from  unthinking  public  opinion 
will  read  certain  passages  of  that  important  and  now  historical 
document "  (the  Judge's  charge)  "  with  some  surprise."  One  of  us 
evidently  does  not  know  the  meaning  of  words.  Here  as  elsewhere 
I  strongly  declare  my  preference  of  the  Judge's  opinion  over  im- 
thinking  public  opinion,  and  you  make  that  an  offence  against  the 
Judge !    This  is  absolute  bewilderment. 

You  speak  of  my  "  somewhat  flippant "  allusion  to  Bill  Sykes. 
Why  "  flippant "  ?  I  take  a  known  type  of  the  criminal  classes ; 
I  make  him  write  on  his  prison  wall  a  known  popular  distich 
illustrating,  as  I  think,  an  axiom  of  criminal  jurisprudenca  Is  this 
an  offence  against  any  one  1  As  we  do  not  seem  to  be  agreed  on 
the  meaning  of  the  word  "  philippic,"  it  is  possible  we  may  not  be 
at  one  as  to  the  sting  of  the  word  "  flippant." 

But  let  there  be  no  mistake  as  to  the  import  of  my  plea  of  Not 
Guilty  to  the  grave — the  disgraceful— charge  you  have  made  against 
me  on  materials  in  your  own  hands.  It  is  not  a  question  of  inten- 
tion but  of  fact.  My  plea  is  not  a  disclaimer  but  a  denial.  You 
are  now  good  enough  to  suggest  that  I  didn't  mean  it.  My  reply 
is  that  I  never  did  it. 

In  conclusion,  I  have  the  honour  to  submit  to  you  this  dilemma : 
Either  you  don't  know  the  meaning  of  the  words  you  use,  or  you 
have  made  a  charge  against  me  which  may  be  expressed  by  one  of 
the  shortest  words  in  the  English  language.  You  may  choose  your 
horn. — ^I  am,  sir,  your  obedient  servant,      Frederick  Hallard. 

[We  regret  extremely  that  anything  that  has  appeared  in  these 
pages  should  have  had  the  effect  of  making  Mr.  Hallard  forget  that 
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courtesy  and  amiability  which  are  usually  so  characteristic  of  him. 
We  have  neither  space  nor  inclination  to  enter  into  controversy 
with  him,  and  our  words  of  explanation  must  be  few  and  final. 
The  article  which  Mr.  Hallard  complains  of  was  written  by  one  of 
our  most  regular  and  valued  contributors,  who  used  his  discretion 
in  choosing  the  phraseology  he  employed,  a  discretion  which  we 
have  no  cause  to  impugn.  As  for  "  a  disgraceful  charge "  being 
made  in  the  article  in  question,  we  can  only  say  that  we  cannot  see 
that  any  was  made,  and  certainly  none  was  meant.  We  are  not 
in  the  habit  of  allowing  "  disgi^aceful  charges  "  to  appear  in  these 
pages,  least  of  all  against  persons  in  the  position  of  our  correspon- 
dent. Before  lecturing  us  on  our  knowledge  of  the  English 
language  Mr.  Hallard  would  do  well  to  consult  a  dictionary ;  if  he 
had  done  so  we  do  not  think  he  would  have  found  the  word 
"philippic"  described  anywhere  as  "personal  invective,"  and  no  one, 
we  are  sure,  ever  thought  from  our  article  that  he  had  animadverted 
on  the  learned  Judge  in  a  personal  manner.  We  cannot,  however, 
enter  into  any  further  argument  on  the  matter,  as  the  space  at  our 
disposal  is  too  limited  to  be  spent  on  mere  personal  squabbling. 
We  overlook  all  the  hard  words  which  the  Sheriff  has  hurled  at 
our  devoted  head  in  his  letter,  and  would  with  all  due  deference 
suggest  that  he  would  better  consult  his  own  dignity  if,  when  next 
he  happens  to  be  adversely  criticised,  he  would  refrain  from  writing 
argumentative  and  petulant  letters  on  the  subject. — Ed.  J.  of  e/!] 
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Sir, — Your  readers  who  have  followed  this  correspondence  can 
decide  whether  or  not  I  misunderstood  Mr.  Dove  Wilson's  original 
statement,  that  "  all  adjudications  in  use  were  at  one  time  com- 
petent in  the  Sheriff  Court."  I  merely  add  on  this  question  that 
the  true  account  of  the  older  law  appears  to  me  to  be  not  as  Mr. 
Wilson  now  proposes  to  correct  his  original  statement,  "All  adjudi- 
cations in  use  prior  to  1672  were  at  one  time  competent  in  the 
Sheriff  Court,"  but  "  the  action  of  adjudication  was  at  no  time  com- 
petent in  the  Sheriff  Court,  with  the  possible  exception  of  the  case 
of  adjudication  contra  hereditatemjacentem"  The  further  examina- 
tion I  have  given  the  subject  has  satisfied  me  that  it  is  going  too 
far  to  say  that  even  adjudication  contra  hereditatemjacerUem  was  cer- 
tainly competent  in  that  Court  upon  the  authority  ofKer  v.  Primrose 
(M.  46),  contrary  to  the  view  of  Stair  (iii.  2.  45),  the  implied 
doubt  of  Mr.  Bell  as  to  the  soundness  of  that  decision,  and  the 
course  followed  in  the  case  of  M'Lachlan,  v.  Bennet  (4  Shaw,  717), 
referred  to  in  my  last  letter,  where  the  advisers  of  a  party  who 
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had   led    such   an   adjudication  in   a  Sheriff  Court  thought  it 
necessary  to  lead  a  new  adjudication  in  the  Court  of  Session.^ 

The  view  of  Stair  and  Bell  to  which  I  refer  is  briefly  this,  tliat 
all  adjudications  other  than  the  statutory  adjudication  under  the 
Act  of  1672  were  equitable  remedies  introduced  by  the  Court  of 
Session  for  cases  to  which  the  diligence  of  apprizing  was  held 
inapplicable. 

Mr.  Wilson  has  discussed  in  his  second  letter  a  new  point  at  con- 
siderable length,  whether  adjudication  in  security,  which  he  admits 
was  never  competent  in  the  Sheriff  Court,  was  in  use  prior  to  1672. 

On  this  point  he  impugns  not  any  statement  in  the  Court  of 
Session  Practice,  but  the  clearly  expressed  opinion  of  Mr.  Bell 
(McLaren's  edition,  i.  p.  752),  who,  although  he  was  a  writer  in  the 
Court  of  Session,  will  be  acknowledged  by  all  Scottish  lawyers  to  be 
an  authority  of  the  first  rank.  He  also  impugns  the  opinions  of 
the  Judges  in  the  case  of  Queemberri/s  Executors  v.  Tail  (11th  July 
1817,  F.  C),  who,  according  to  the  Faculty  Collection,  are  reported 
to  have  observed,  "Long  before  the  Act  1672  adjudications  of 
various  kinds  had  been  introduced  by  the  Court  from  necessity,  e,g, 
adjudications  in  implement,  adjudications  in  security,"  etc.  Tlie 
reporter  of  that  case  was  Mr.  Tait,  unless  I  am  mistaken,  the  same 
gentleman  whose  MS.  on  Court  of  Session  Practice  is  well  known, 
and  amongst  the  Judges  in  the  Division  whicli  decided  it  were 
Lords  Glenlee,  Meadowbank,  Kobertson  (the  first),  Craigie,  and 
Pitmilly.  I  do  not  think  an  observation  of  such  Judges  is  dis- 
posed of  by  the  remark,  "  If  any  of  the  Judges  really  made  the 
statement,  the  authority  on  which  it  was  made  has  not  been  pre- 
served." I  am  rather  inclined  to  believe  that  the  history  of  the 
law  of  adjudications  was  more  familiar  to  the  eminent  lawyers  of 
that  generation  than  it  is  to  practitioners,  or  even  to  Judges  of  the 
present  day,  and  when  I  find  their  opinion  coincides  with  that  of 
Mr.  Bell,  I  should  be  disposed  to  say,  so  far  as  authority  can  settle 
such  a  point,  this  is  not  a  case  of  mere  repetition  of  the  same 
statement,  but  strong  confirmation  of  its  accuracy. 

Mr.  Wilson  is  ingenious  in  his  argument  against  these  authorities, 
and  the  cases  he  quotes  are,  it  seems  to  me,  sufficient  to  show  that 
after  1672,  and  until  the  decision  of  Blair*8  case  in  1711,  it  was  a 
doubtful  point  whether  where  a  debt  was  due  in  diem  adjudication 
in  security  was  valid.  But  if  he  had  not  abandoned  the  guidance 
of  Mr.  Bell  he  would  have  learned  that  adjudication  for  a  debt  not 
yet  due  (in  diem)  was  only  one  application  of  adjudication  in 
security.    To  prove  that  this  particular  application  of  the  diligence 

1 1  admit,  howerer,  that  in  two  other  cases,  MarsTuUVs  Creditors  v.  Hamilton, 
1709,  H.  47,  and  Druminond  v.  Jackson,  1781,  M.  49,  the  competency  of  such 
adjudication  in  the  Sheriff  Court  was  sustained,  and  in  a  third,  Oraham^s  Creditors 
y.  Hyslop,  1758,  M.  49,  where  it  was  doubted  and  no  decision  on  this  point  pro- 
nounced. Karnes  gives  his  own  opinion  in  favour  of  the  competency.  This,  there- 
fore, is  a  question  stiU  fairly  open  to  argument 
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was  not  established  until  after  1672  is  no  proof  that  it  had  not 
been  used  in  earlier  times  in  other  cases.  Steuart's  Answer  to  Dirle- 
ton's  Doubt,  part  of  which  Mr.  Wilson  quotes  quite  properly  as 
evidence  of  the  later  introduction  of  adjudication  in  security  for  a 
debt  in  diem,  is  in  fact  proof  that  about  its  application  in  other 
cases  no  such  doubt  had  existed.  "  I  should  think/'  Steuart  says, 
"that  this  creditor  m  diem  might  be  allowed  to  adjudge  for 
security  in  the  terms  of  his  debt,  even  as  a  creditor  for  relief  or 
warrandice  is  allowed  to  adjudge  in  security  before  distress." 

I  still  think,  therefore,  that  the  following  account  of  the  law  as 
given  by  Bell  is  strictly  accurate:  "As  a  praetorian  remedy  in 
equity,  adjudication  in  security  may  accordingly  be  applied  for 
where  the  debt  is  not  yet  due ;  or  where  it  is  contingent,  or  where 
the  creditor  has  it  not  in  his  power  to  establish  the  amount  of  it, 
or  perhaps  also  where  the  creditor  has  no  proof  of  the  debt  in- 
stantaneously to  produce.  Before  adjudications  were  substituted 
for  apprizings,  adjudications  in  security  had  been  adopted  by  the 
Court  of  Session  as  an  equitable  remedy  where  apprizings  were 
not  competent." 

Mr.  Wilson  asks  for  authorities,  by  which  I  understand  him  to 
mean  decisions  to  show  that  adjudication  in  security  was  in  use 
prior  to  1672. 

I  am  not  aware  of  any  reported  decisions  on  the  point  either 
way,  but  the  absence  of  decisions  in  this  early  period  of  our  law  is 
an  unsafe  criterion  in  matters  of  practice.  In  Dallas's  "  System  of 
Styles,"  however,  according  to  the  quaint  inscription  of  its  author, 
"Begun  in  the  year  1666,  and  had  its  period  anno  1688,"  but 
which  undoubtedly  is  an  authoritative  record  of  still  earlier 
practice,  there  will  be  found  (p.  226)  a  "  summonds  of  adjudication 
on  extream  diligence  in  matters  not  liquid,  but  consisting  in 
deeds  prestable,  whereof  there  be  various  kinds,  but  this  may  serve 
for  all  mutatis  miUandvi" 

On  the  new  point  discussed  by  Mr.  Wilson,  whether  ad- 
judication in  security  was  in  use  prior  to  1672,  I  submit  the 
safe  conclusion  to  be,  that  while  it  is  certain  that  it  was  used  in 
1684,  Bruce  v.  Hepburn  (2nd  Jan.  1684,  M.  57),  there  is  no 
sufficient  reason  to  doubt  that  according  to  the  opinion  of  Mr.  Bell, 
and  the  Judges  in  Queensberry's  Executors  v.  Tait^  it  had  been 
introduced  prior  to  1672,  although  it  was  not  till  after  that  date 
that  the  competency  of  its  application  to  a  debt  of  which  the  term 
had  not  arrived  was  settled  by  decision. 

To  most  of  your  readers  I  am  afraid  this  antiquarian  con- 
troversy can  have  small  interest,  but  you  will  pardon  a  legal  writer 
when  challenged  to  vindicate  not  merely  his  own  accuracy,  but 
that  also  of  one  of  the  masters  of  the  law.        M,  J.  G.  Mackat. 
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SUGGESTED  IMPEOVEMENTS  ON  THE  NATUKE  AND 
FOEM  OF  THE  PROCESS  OF  INFEFTMENT. 

Sir, — There  is  still  room  for  simplifying  the  forms  of  infeftment, 
as  well  as  for  substantially  improving  that  process,  so  as  to  make 
it  more  extensively  effective  of  its  purpose.  The  particulars  of 
every  transmission  of  a  heritable  right,  publication  of  which  is  the 
invariable  purpose  of  infeftment,  whatever  its  form,  are— (1)  the 
party  publicly  divested ;  (2)  the  party  publicly  vested ;  (3)  the 
heritable  right  transmitted ;  and  (4)  the  title  by  which  the  trans- 
mission is  effected.  In  certain  forms  of  notarial  instrument  there 
are  various  other  statutory  requirements,  all  evidently  intended  to 
make  the  description  by  the  notary  of  the  right  transmitted  as  far 
as  possible  a  mere  narration  of  the  active  words  of  the  title  couf er- 
ring the  right,  with  as  little  abstract  description  as  possible,  so  as 
to  lessen  the  risk  of  misconstruction  or  misrepresentation  of  the 
nature  of  that  right.  In  this  respect  the  Legislature  have  overshot 
their  mark ;  for  such  rules  can  only  be  useful  to  the  notary  and 
those  for  whom  he  acts,  as  no  other  person  can  ever  rely  on  the 
notary's  statement  apart  from  the  title ;  and  those  requirements 
have  necessitated  such  eccentric  variations  in  the  forms  of  notarial 
instruments  as  increase  the  difficulty  of  the  notary's  duties  more 
than  they  simplify  them  in  other  respects.  All  real  requirements 
might  be  attained  by  enacting  that  the  particulars  before  mentioned 
— being  those  substantially  useful  to  the  public,  and  invariably 
used — shoidd  in  all  cases  be  articulately  set  forth ;  the  heritable 
right  being  described  in  any  terms  which  would  be  sufficient  in  a 
registrable  conveyance  by  the  party  last  infeft,  leaving  it  to  the 
discretion  of  the  notary  to  decide  in  each  case  whether  abstract 
description,  or  description  by  narration  of  the  active  words  of  the 
titles  conferring  the  right,  is  most  suitable,  but  requiring  all  such 
narration  to  be  confined  within  the  precincts  of  the  descriptive 
clause,  so  as  not  to  complicate  forms  as  at  present.  All  such 
notarial  instruments  would  then  be  uniform,  capable  of  easy  adap- 
tation to  all  cases,  and  in  ordinary  cases  very  simple  and  intelli- 
gible. 

Of  more  importance,  however,  than  any  change  in  the  mere 
forms  of  infeftment  is  the  substantial  improvement  of  the  process, 
so  that  it  may  effect  its  purpose  in  those  cases  in  which  it  at 
present  fails  to  do  so.  That  purpose  is  to  publish  transmissions 
of  heritable  rights,  so  as  to  keep  the  public  secure  from  frauds  or 
mistakes.  This  publication  is  at  present  conditional  on  the  making 
of  an  extremely  dilatory  and  expensive  search  of  the  property 
record ;  and  this  condition  fails  in  a  very  large  number  of  cases. 
Parties  veiy  often  refuse  to  incur  the  necessary  expense,  and  in 
many  districts  searches  are  very  rarely  made,  the  boasted  advan- 
tages of  the  public  records  being  there  mere  myths,  and  parties 
and  agents  incurring  much  undue  anxiety  and  responsibility. 
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Negotiating  such  transactions,  which  are  the  rule  in  country  dis- 
tricts, is  one  of  the  most  unsatisfactory  duties  of  an  agent  The 
great  desideratum  is  a  simple,  prompt,  and  inexpensive  mode  of 
search,  which  will  extend  to  all  kinds  and  grades  of  transactions 
the  advantages  presently  enjoyed  in  sales  of  large  estates.  One 
way  of  efTecting  this  would  be  to  have  every  writ,  recorded  or  to 
be  recorded,  designated  by  a  number  in  the  record,  and  to  require 
that  every  writ  presented  for  registration  in  future  specify  the 
number  of  the  prior  infeftment,  or  each  prior  infeftment,  to  be  ex- 
hausted, wholly  or  partly,  by  the  operation  of  the  new  infeftment, 
and  to  require  the  keeper  of  the  record  to  mark  the  number  of  the 
new  infeftment  on  the  margin  of  the  record  of  each  such  prior 
infeftment,  and  to  copy,  in  his  certificate  of  registration  on  the 
new  infeftment,  all  such  markings  previously  made  on  the  margin 
of  the  record  of  such  prior  infeftment  The  titles  would  then  com- 
prise a  perfect  search  of  the  property  record  from  the  commence- 
ment of  the  new  system,  available  in  all  transactions  without  delay 
or  expense,  and  more  reliable  than  any  present  mode  of  search. 
There  seem  no  serious  difficulties  in  the  way  of  such  a  change. 
Some  alterations,  of  a  beneficial  kind,  would  require  to  be  made  on 
the  law  of  accretion,  which  could  not  continue  to  operate  ip^  facto, 
nor  retrospectively.  The  ascertainment  of  the  last  infeftment 
would  present  no  difficulty,  as  it  must  always  be  known  to  the  con- 
veyancer, and  this  has  for  a  considerable  time  been  required,  with- 
out much  reason,  but  with  no  serious  inconvenience  in  practice, 
in  infefting  general  disponees  and  heirs.  Such  a  scheme  might 
involve  reasonable  compensation  to  searchers,  but  this  would  for 
a  time  come  of  itself  in  the  increased  number  of  searches  which 
would  be  made  for  the  period  previous  to  the  proposed  change,  so 
as  once  for  all  to  make  the  title  of  each  property  or  other  right 
perfect  'p&r  se.  Simplex. 


The  Institutes  of  English  Law.  By  David  Nasmith,  LLB.,  of  the 
Middle  Temple,  Barrister-at-Law.  4  volumes.  1873-1879. 
(Butterworths.) 

Those  laborious  and  methodical  men,  the  Grerman  professors,  ex- 
pect of  the  young  jurist  who  comes  under  their  ken  that  he  shall 
begin  his  professional  studies  with  a  course  of  what  they,  with 
an  assumption  of  omniscience,  are  bold  enough  to  term  Encyclo- 
padie.  In  other  words,  they  with  much  justice  regard  it  as  only 
fair  that  the  budding  advocate,  judge,  or  legislator  should  know  in 
outline  what  sort  of  a  country  he  is  about  to  explore,  how  it  is 
divided,  not  only  from  other  realms,  but  internally  within  its  own 
borders;  how  the  country  came  to  have  the  features  it  possesses  at 
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the  present,  and  what  are  and  have  been  the  most  autboritative 
gttide-books  at  various  periods  of  its  history.  That  part  of  this 
survey  which  is  concerned  with  the  boundaries  that  surround  and 
the  subordinate  march  lines  that  cross  the  legal  realm,  they  dub 
Methodology.  The  plan  thus  followed  in  the  German  universities 
has  the  merit  of  logicality,  a  merit  which  is  simply  decisive  in 
these  exalted  regions.  But  it  labours  under  one  or  two  serious 
defects,  which  detract  from  its  usefulness  when  actually  put  into 
practice.  It  presupposes  a  bowing  acquaintance  at  least  with  a 
great  deal  of  which  the  tyro  is  ex  hypothesi  completely  ignorant,  and 
with  which  he  only  becomes  conversant  after  his  course  of  study 
has  been  wellnigh  completed.  And  it  seeks  to  attract  the  student 
by  pitchforking  him  neck  and  crop  into  the  midst  of  the  very 
hardest,  driest,  and  most  repulsive  part  of  the  ordinary  business- 
man's training — that  which  relates  to  the  pure  theory,  the  dry 
bones  of  his  professional  culture.  Take  the  department  of  Metho- 
dology as  an  example  of  what  meets  him  at  the  very  outset.  He 
cannot  help  seeing  that  the  progress  of  method  in  jurisprudence  is 
like  the  progress  of  what  is  usually  called  the  science  of  meta- 
physics— the  progress  of  a  millwheel  or  of  a  log  at  seesaw.  The 
method  of  Gains  among  the  classical  jurists  determined  the  method 
of  Justinian  as  set  forth  in  the  Institutes,  and  satisfied  the  un- 
scientific experts  of  the  civil  law  for  precisely  one  thousand  years. 
The  craving  for  method  did  not  again  make  itself  known  till  1272 
(at  which  date  Durant  or  Durandus  is  believed  to  have  published 
his  *'  Speculum  Juris  "),  but  seems  to  have  arisen  none  too  early,  as 
before  the  end  of  the  seventeenth  century  no  fewer  than  thirty- 
nine  editions  of  this  ponderous  tome  are  said  to  have  been  issued. 
In  the  sixteenth  century  Cujace,  and  in  the  seventeenth  Pufen- 
dorif,  Leibnitz,  Carpsov,  and  Thomasius  took  the  hint  thus  broadly 
offered,  and  published  elementary  handbooks,  chiefly  or  mainly 
concerned  with  method,  which  are  now,  we  fear,  scarcely  known  to 
a  busy  world  even  by  name;  while  the  two  last  centuries  have 
produced,  on  the  continent  of  Europe  alone,  similar  works  which 
would  occupy  many  pages  of  a  publisher's  catalogue.  And  yet,  it 
must  be  confessed,  with  very  little  result.  The  questions  how 
nearly  "  sib "  jurisprudence  may  be  to  ethics,  and  whether  in  the 
ascendent  and  descendent  line  or  collaterally;  what  is  meant  by  or 
embraced  in  the  law  of  persons  and  the  law  of  things ;  where  obli- 
gations and  actions  ought  to  come  in;  what  shall  be  regarded 
as  matter  of  substantive  law  or  merely  matter  of  procedure,  are 
only  a  few  of  the  nuts  which  it  has  been  found  possible  and 
plausible  to  crack  by  an  infinite  number  of  fissures,  all  of  them 
displaying  a  suspiciously  ragged  edge.  And  so,  we  suppose,  it  will 
continue  to  the  end  of  time. 

After  what  has  just  been  said,  it  might  be  sufficient  to  remark 
that  the  four  neat  little  volumes  now  under  review  are  an  applica- 
tion of  the  rules  of  method  to  the  noble  but  haphazardly  constructed 
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fabric  of  English  law  by  an  expert  methodologist.  Mr.  Nasmith 
has  shown  an  instinct  for  tabulation  which  suggests  that  the  line 
of  beauty  must  consist  for  him  in  that  which  springs  from  John 
Styles  or  Ego  or  Propositus  (according  to  the  taste  of  the  genealo- 
gist), and  shoots  out  umbrageously  all  around  the  honoured  name, 
bearing  all  manner  of  fruits,  circular,  square,  and  diamond-shaped. 
He  has  published  a  chronometrical  chart  of  English  history  which 
has  found  favour  with  many  eminent  men  of  different  nations, 
including  two  Lord  Chancellors  and  a  Prime  Minister  of  Great 
Britain.  And  in  these  volumes  are  contained  tabular  analyses  of 
their  subject-matter,  than  which  nothing  can  be  more  useful  to  the 
student  of  law.  It  may  be  said  with  some  confidence  that  these 
tables,  and  the  text  to  which  they  are  affixed,  contain  the  first 
detailed  and  systematic  attempt  on  this  side  of  the  Channel  to  give 
a  concise  view  of  jurisprudence  as  at  present  imderstood  and  prac- 
tised, with  special  reference  to  the  proper  distribution  and  division 
(filiederung)  of  the  subject — in  short,  to  method.  In  making  the 
attempt  the  author  shows  much  dexterity,  and  makes  it  clear, 
moreover,  that  he  has  a  mind  of  his  own,  and  is  not  to  be  led 
against  his  judgment  of  what  is  right  by  any  authority,  however 
august  In  the  division  he  has  adopted  he  differs  from  Gains,  from 
the  French  and  Prussian  codes,  from  Blackstone,  from  Austin,  and 
from  our  own  institutional  writers.  It  only  remains  to  notice  how 
he  has  set  about  solving  the  problem  which  has  puzzled  so  many 
men  during  the  last  sixteen  hundred  years. 

The  first  book  treats  of  general  jurisprudence  and  public  law.  The 
former  term  includes  the  origin  of  law,  or  the  philosophy  of  social 
and  political  union,  and  a  treatment  of  the  principles  common  to 
all  legal  systems.  Public  law,  properly  so  called,  begins  with  a 
useful  sketch  of  the  development  of  the  British  Constitution,  goes 
on  to  public  international  law,  and  concludes  with  English  public 
municipal  law,  including  crimes,  the  Church,  education,  and  martial 
law.  The  other  books  are  occupied  with  private  law,  divided  into 
substantive  and  adjective.  Substantive  private  law  is  divided  into 
the  law  of  persons  and  the  law  of  things.  The  former  includes 
status,  duties,  and  torts,  certain  relations  existing  either  by  nature, 
by  force  of  law  or  by  contract,  and  obligations.  The  latter  includes 
dominium,  the  various  estates  of  English  law,  interests  in  person- 
alty, alienation  by  contract  and  in  trust,  and  succession.  Adjective 
private  law  embraces  two  matters — what  we  know  as  evidence,  here 
termed  procedure ;  and  the  measure  of  damages. 

It  would  be  easy  to  cavil  at  this  division,  to  point  out  where 
things  cognate  are  kept  apart  and  things  diverse  are  brought  to- 
gether; to  show  where  important  omissions  have  been  made  by 
the  author,  and  obvious  slips  allowerl  to  pass  by  the  printer.  For 
instance,  it  might  be  shown,  we  think,  that  much  is  included  under 
adjective  law  which  has  no  right  to  be  there,  and  much  omitted 
which  is  only  to  be  found  in  books  on  practice.     It  is  not  to  be 
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expected  that  the  experienced  practitioner  will  seek  this  book  as 
a  sufficient  guide  in  any  department  of  practice,  though  one  of  its 
special  merits  lies  in  its  being  an  excellent  guide,  by  reference,  to 
more  diffuse  treatises.  But  as  an  introduction  to  the  study  of 
English  law,  as  a  guide  to  the  student  amid  the  mazes  of  an  over- 
grown system,  and  as  an  indication  of  the  relation  which  subsists 
lietween  different  parts  of  that  system,  we  can  recommend  it  as  the 
only  work  of  the  sort  in  the  English  language,  and  as  a  carefully 
prepared  exposition  of  the  leading  rules  of  the  English  jurispru- 
dence of  the  past  as  well  as  of  the  present  time. 
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Education  Acts,  1872, 1878 :  Can  Children  be  dismissed  from  School 

when  their  Fees  are  not  paid  ? 

A  CASE  occurred  recently  in  the  west  of  Scotland  where  a  parent 
was  unable  from  poverty  to  pay  school  fees  for  his  child  He  ap- 
plied to  the  parochial  board  for  assistance  to  pay  the  fees,  but  his 
application  was  refused. 

The  school  board  thereupon  dismissed  the  child  from  school,  and 
prosecuted  the  parent  in  the  SheriflF  Court  for  having  grossly  and 
without  reasonable  excuse  failed  to  discharge  the  duty  of  providing 
elementary  education  for  his  child.  The  prosecution  failed,  the 
Sheriff-Substitute  holding  that  the  parent  had  sufficiently  discharged 
the  duty  laid  upon  him  by  section  69  of  the  Act  of  1872,  by  sending 
his  child  to  school,  and  by  making  application  to  the  parochial 
board  for  assistance  to  pay  the  fees  which  he  alleged  he  was  unable 
to  pay,  and  that  it  was  the  duty  of  the  school  board  to  have  applied 
to  the  Sheriff,  under  section  22  of  the  Act  of  1878,  who  would  have 
made  inquiry  into  the  circumstances  of  the  parent,  and,  if  neces- 
sary, have  ordered  the  parochial  board  to  pay  the  fees.  The  school 
boaid  then  wrote  for  advice  to  the  Secretary  of  the  Scotch  Educa- 
tion Department,  London.  The  question  and  answer  are  taken 
from  a  local  paper  as  follows : — 

Qitesiion. 

"  Recently  the  School  Board  of raised  a  little  the  school  fees 

in  some  of  the  lower  branches  of  education.  At  present  trade  here 
is  very  much  depressed ;  a  number  of  parents  decline  to  apply  to 
the  parochial  board,  and  the  children  are  dismissed  from  the  school. 
I  am  vexed  for  the  poor  children,  and  I  will  feel  greatly  obliged  if 
you  will  favour  me  with  your  opinion — May  a  child  in  a  public  and 
State-aided  school  be  dismissed  when  the  parent  states  that  he  is 
unable  to  pay  the  fees  required  ?" 
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Answer. 

"  Scotch  Education  Department, 
Whitehall,  London,  S.W.,  2o(A  Oct  1879. 

"  Eev.  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of 
your  letter  of  the  21st  instant.  The  53rd  section  of  the  Education 
(Scotland)  Act  of  1872  gives  the  Department  no  power  to  interfere 
with  the  discretion  of  school  boards  in  fixing  the  amount  of  school 
fees  to  be  paid  in  public  schools.  Section  69  of  the  same  Act 
points  out  the  course  to  be  pursued  in  case  of  inability  to  pay 
school  fees.  See  also  section  22  of  the  Act  of  1878.  My 
Lords  would  suggest  that  if  any  large  number  of  children  are  ex- 
cluded from  the  public  schools  of  your  burgh  by  the  unwilling- 
ness of  the  parents  to  apply  to  the  parochial  board  for  assistance, 
the  parents  should  memorialize  the  school  board  on  the  subject. 
In  fixing  the  rate  of  fees  in  their  schools,  a  board  will  naturally  be 
guided  by  the  knowledge  of  the  ability  of  their  constituents  to  pay 
these  fees. — I  have  the  honour  to  be,  rev.  sir,  your  obedient  servant, 

"  J.  R  Sandford." 

The  school  board  in  question,  after  duly  considering  this  reply 
(which  does  not  throw  much  light  on  the  point),  agreed  to  intimate 
to  the  teachers  that,  as  the  fees  were  payable  in  advance,  they 
would  be  held  responsible  for  the  fees  of  all  children  wbpm  they 
admitted. 

Section  69  of  the  Act  of  1872  imposes  upon  every  parent  the 
duty  of  providing  elementary  education  for  his  children  between 
the  ages  of  five  and  thirteen  years,  and  in  the  event  of  his  being 
unable  from  poverty  to  pay  therefor,  it  is  his  duty  to  apply  to  the 
parochial  board  for  assistance.  Prior  to  the  Act  of  1878  the 
decision  of  the  parochial  board  was  final  as  to  the  ability  or 
inability  of  the  parent  to  pay,  but  that  Act  make^  it  incumbent  on 
the  school  board,  in  the  event  of  the  parochial  board  refusing,  to 
apply  to  the  SherifiP,  who  after  inquiry  may,  if  he  shall  think  fit, 
grant  an  order  on  the  parochial  board  to  pay  the  fees. 

The  question  arises.  In  the  event  of  the  Sheriff  holding  that  the 
parent  is  able  to  pay,  or  in  the  event  of  a  parent  who  is  well  able 
to  pay  refusing  to  do  so,  what  is  the  proper  course  for  the  school 
board  to  pursue  ?  It  appears  to  the  writer  that  section  70  of  the 
Act  of  1872  cannot  be  used  as  a  means  of  enforcing  payment  of 
school  fees,  that  an  action  in  the  Small  Debt  Court  is  the  proper 
mode  of  recovering  school  fees  due,  and  tliat  in  no  case  can  a  school 
board  be  justified  in  dismissing  ahy  child  from  school  on  the  ground 
of  non-payment  of  fees. 

The  "  Trial  Scene  "  in  the  "  Merchant  of  Venice.*' — A  correspon- 
dent writes  as  follows  to  the  Law  Times :  "A  criticism  on  the  play  now 
being  acted  at  the  Lyceum  may  seem  out  of  place  in  your  columns, 
but  I  hope  a  suggestion  of  an  alteration  in  the  way  in  which  the 
business  of  the  trial  scene  is  conducted  will  not  be  considered 
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inappropriate.  My  suggestion  is  that  Portia  should  be  raised  to 
the  Bench,  and  I  think  that  if  this  were  done  it  would  assist  Mr. 
Irving  ill  the  two  objects  for  which  he  so  faitlifuUy  and  earnestly 
strives,  viz.  a  correct  interpretation  and  a  lifelike  representation 
of  Shakespeare.  I  assume  that  all  your  readers  have  read  the 
scene,  and  for  the  benefit  of  those  who  have  not  seen  it  acted  I 
will  describe  the  way  in  which  it  is  now  rendered.  The  Duke  sits 
in  the  middle  of  the  bench  with  four  magnificoes  on  each  side 
of  him.  Portia,  preceded  by  her  clerk,  enters,  kisses  the  Duke's 
hand,  and  retires  to  a  table  placed  in  front  of  the  bench,  where 
she  sits  down  in  company  with  the  clerk  of  the  Court,  a  position 
corresponding  to  a  seat  in  the  solicitors' '  well/  Her  seat  is  close 
to  the  Jew,  and  when  the  latter  is  ordered  to  stand  forth  that  she 
may  see  him,  she  has  only  to  turn  round  to  find  herself  face  to  face 
with  him.  Every  action  of  Portia  seems  to  show  that  she  is  an 
advocate  and  not  a  judge;  and  I  suspect  that  Miss  Terry  has 
studied  the  behaviour  of  some  young  practitioner,  for,  after  taking 
her  place,  she  half  rose,  and,  having  made  an  uncertain  kind  of 
bow,  as  if  she  wished  to  be  deferential,  but  was  not  sure  about  the 
proper  moment  for  bowing  to  the  Court,  sat  down  again.  Now, 
what  is  the  part  assigned  to  Portia  by  Shakespeare  ?  Why,  pre- 
cisely that  of  the  recorder  or  a  puisne  judge  sitting  at  the  Old 
Bailey  with  the  Lord  Mayor  and  aldermen.  The  Lord  Mayor  sits 
in  the  middle,  with  aldermen  on  each  side,  and  the  judge,  recorder, 
or '  learned  doctor,'  sits  at  one  end.  The  Duke  says  that  he  will 
dismiss  the  Court  unless  Bellario,  whom  he  has  sent  for  to 
'  determine '  the  case,  conies.  Portia,  disguised  as  Balthazar,  comes 
instead  of  Bellario,  and  the  Duke  says,  *  Take  your  place.*  Portia 
then  interrogates  both  parties,  construes  the  bond,  makes  an  appeal 
to  Shylock  not  to  insist  on  specific  performance,  gives  sentence  in 
the  name  of  the  Court  and  stays  execution,  unless  Shylock  will 
consent  to  an  impossible  condition.  Shylock  and  Gratiano  re- 
peatedly call  her  judge,  and  the  former  styles  her  a  pillar  of  the 
law.  As  if  to  make  her  rdle  of  judge  complete  she  makes  a  poor 
joke,  which  is  apparently  (but  the  audience  know  she  has  her 
private  reasons)  in  very  bad  taste,  and  is  obsequiously  imitated  by 
her  clerk.  The  case  in  hand  being  settled  she  arraigns  Shylock  on 
a  criminal  charge,  and  pronounces  sentence  against  him,  the  Duke 
having  only  the  prerogative  of  pardon.  The  fact  that  Portia  is 
offered  a  large  reward  just  after  the  trial  does  not  count  one  way  or 
the  other.  It  has  no  bearing  upon  the  fortunes  of  Shylock  or 
Antonio,  and  is  obviously  introduced  for  furthering  the  little  lark 
with  her  husband,  which  Portia  has  got  up  on  her  own  account. 
Shakespeare's  intention  appears  so  clear  that  Portia  probably  takes 
up  her  position  with  a  view  to  stage  effect.  But  how  much  this 
effect  would  be  enhanced  if  she  took  her  place  on  the  bench. 
Imagine  the  flutter  and  rearrangement  of  the  seats  of  the  mag- 
mficoes  or  big-whigs !    How  natural  then  that  she  should  ask  to 
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have  the  parties  pointed  out,  and  that  the  bond  should  be  handed 
to  her.  Her  clerk  would  sit  just  beneath  her  and  might  make  her 
remarks — standing  up  and  half  turning  round — as  arnica  curice,  and 
a  consultation  between  Portia  and  the  other  judges  would  afford 
an  opportunity  for  the  speeches  of  Antonio,  Gratiano,  and  Bassanio. 
The  'sensation  in  Court'  which  follows  the  remarks  of  Portia 
would  be  more  justifiable  if  she  were  the  judge,  and  the  beautiful 
lines  beginning,  *  The  quality  of  mercy,'  which  are  now  addressed 
by  Portia  to  Shylock  in  an  argumentative  way,  and,  as  if  she  were 
trying  to  make  a  difficult  point  clear  to  him,  would  come  appro- 
priately, and  have  a  more  telling  effect  from  the  bench. 

"Poets'  Corner.** 

BalaarrCs  adviser  speaks, — The  following  amusing  correspondence 
appears  in  our  contemporary,  the  Albany  Law  Journal : — 

" '  To  the  Editor  of  the  Albany  Law  Journal : 

"  *  That  quotation,  "  Sufficient  unto  the  day,"  etc.,  is  not  from  the 
Bible  at  all.  It  is  from  "  Imitation  of  Christ,"  by  Thomas  k  Kempis. 
Get  it,  read  it,  and  profit  by  it.  I  refer  to  foot  of  first  column, 
page  400,  Law  Joximal,  November  15,  1879.  Law  writers  should 
be  exact  in  their  quotations. — Yours  truly,  Blackstone  Chitty.' 

"We  seldom,"  says  the  editor  of  the  Albany  Law  Journal,  "pay 
any  attention  to  anonymous  communications,  but  the  writer  of  the 
above  seems  in  such  manifest  spiritual  danger  from  ignorance  of 
the  Bible  that  we  make  an  exception  in  his  favour.  If  Mr.  B. 
Chitty  had  resorted  to  his  quotation  dictionaiy  he  might  have 
saved  himself  the  mortification  of  this  exposure.  Let  him  borrow 
a  Bible,  and  consult  Matthew  vi.  34.  And  let  him  read  the  next 
communication  below,  go  west,  and  avail  himself  of  the  facilities 
therein  set  forUi. 

"  *  To  the  Editor  of  the  Albany  Law  Journal  : 

" ' "  Lawyer' s'Btble  Class. — Meetings  for  the  study  of  the  Bible  by 
lawyers  will  be  held  this  week  on  Tuesday,  Thursday,  and  Satur- 
day, from  12.30  p.m.  till  1  p.m.  The  first  meeting  will  be  held  in 
Justice  Peck's  office,  No.  222  Superior  Street,  and  will  be  led  by 
J.  K  IngersoU,  Esq.  The  Thursday's  meeting,  the  place  of  holding 
which  will  be  announced  hereafter,  will  be  led  by  Henry  C.  White, 
Esq.     Lawyers  are  requested  to  bring  their  Bibles." 

"  *  Knowing  that  your  interest  in  the  legal  profession  is  not  coii 
fined  to  its  mere  material  prosperity,  nor  yet  to  the  intellectual 
status  of  its  members,  I  enclose  the  above  excerpt  from  the  Cleve- 
land Leader  of  the  18th  inst.,  which  is,  I  think,  the  first  record  of 
an  attempt  to  evangelize  the  bar,  as  distinguished  from  others  "  of 
the  baser  sort." — Yours  truly,  A  New  York  Lawyer, 

"'Clxveland,  0.,  Nwember  18,  1879."* 
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MY  WIDOW. 

BT  IN  INYOLUNTABT  CONTAIBUTOR  TO  WHAT  HB  THINKS  THB  MOgT  INIQUITOUS 
INSTITUTION  OF  THE  NINETEJfiNTH  CENTU&T— THB  ABYOCATES*  WIDOWS* 
FUND. 

A  BACHELOR  bom  (a  common  fate), 
And  doomed  to  die  a  celibate, 
Still  I  must  pay  thine  annual  rate, 

.  My  widow ! 

I'm  trapped !    A  wife  you  may  divorce, 
Get  rid  of  her  by  fraud  or  force ; 
With  thee  there's  nonsuch  blest  resource. 

My  widow  I 

No  wife  in  this  drear  world  have  I ; 
And  in  the  other,  when  I  die. 
Thy  sweet  face  will  not  greet  my  eye, 

My  widow ! 

Mateless  in  both  worlds  thus  I  am ; 
Tet  I  rmist  pay.     0  shameful  sham  ! 
No  wonder  that  I  often  damn 

My  widow  1 

Doubly  bereft,  'tis  I  should  be 
Put  on  the  Fund ;  and  yet  on  thee 
Devolves  the  snug  annuity, 

My  widow ! 

Full  many  a  maid  have  I  embraced ; 
But  never  did  I  clasp  thy  waist. 
Nor  nectar  of  thy  lips  did  taste. 

My  widow ! 

What  art  thou  like  ?    Art  dark  or  fair  ? 
With  carroty  or  raven  hair  ? 
Of  common  or  distingu^  air  ? 

My  widow  I 

"  With  meek  and  unaffected  grace," 
Dost  thou  put  on  a  pious  face  ? 
Dost  girn,  or  giggle,  or  grimace  ? 

My  widow  I 

"  You  pay  your  money,  t^ke  your  choice," 
In  all  things  else ;  but  I've  no  voice 
In  that  which  does  thy  heart  rejoice, 

My  widow ! 
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Ah !  never  shall  I  call  thee  wife ; 
Ne'er  see  thy  lineaments  in  life ; 
Never  enjoy  connubial  strife, . 

My  widow ! 

From  Death's  dim  realm  a  ghostly  hand 
I'll  stretch  to  thee  and  all  the  band 
Of  shadowy  babes  that  round  thee  stand, 

My  widow ! 

We  ne'er  shall  see  (at  which  I'm  grieved) 
Our  family,  all  unachieved ; 
Conceivable,  but  unconceived, 

My  widow  I 


^kc  Scottish  ^ato  ittagasine  anb  Sheriff  Court  ^cjiortcr. 
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Sheriff  Lees. 

BUTTON  V.  COCHRANE  AND  CO. 

Master  and  Servant — Bad  material — Imperfect  work. — This  action  was  broii«;ht 
as  a  test  case  that  it  might  be  settled  judicially  whether  potters  are  entitled  to 
claim  payment  for  plates  containing  hair-cracks  in  the  circumstances  detailed 
in  the  following  judgment : — 

"  The  sum  at  stake  in  this  case  is  only  17s.  lOd.,  but  the  real  object  of  the 

Sarties  is  to  obtain  a  decision  on  certain  principles  in  regard  to  which  they 
isa^ree.  The  pursuer  is  a  potter,  and  his  duty  is  after  having  put  the  clay 
on  the  moulds  to  place  them  in  the  stove  that  they  may  be  dried.  When  they 
are  dried  he  takes  them  out  of  the  stove,  and  raiising  each  plate  off  the  mould 
he  examines  it  to  see  if  there  are  any  cracks  or  defects  in  it.  If  he  sees  any 
his  duty  is  to  break  up  the  plate.  Plates  which  are  passed  are  gathered  into 
batches  of  twelve  or  eighteen  and  put  into  an  oven  or  kiln  to  be  fired  for 
somewhere  about  forty -eight  hours.  At  the  end  of  this  time  they  are  taken 
out  and  examined  by  girls  under  the  supervision  of  the  warehouseman,  and  if 
on  inspection  any  defective  plates  are  discovered,  these  are  laid  aside  and 
rejected  as  being  not  *good  out  of  oven,'  or  *good  off  kiln,'  as  it  is  variously 
expressed.  The  practice  is  that  the  potter  is  only  paid  for  the  work  which  is 
good  off  kiln  or  good  out  of  oven;  and  in  this  way  he  receives  no  remunera- 
tion for  the  dishes  which  prove  bad  either  from  the  clay  being  bad  or  the 
mould  being  bad,  or  whicli  receive  injury  in  ordinary  course  in  the  kiln. 
This,  I  say,  is  the  practice,  and  the  pursuer  has  not  been  paid  for  such  dishes, 
and  does  not  claim  to  be  paid  for  them  if  through  any  of  these  causes  they  are 
injured  and  rejected.  Now  this  being  the  practice,  it  is  a  legitimate  inference 
that  the  wages  paid  by  the  employer  to  the  workman  are  calculated  on  this 
basis*  On  the  one  hand,  the  workman  loses  the  value  of  the  work  he  has 
expended  in  making  the  plates  ;  on  the  other,  the  employer  generally  loses  the 
material,  the  cent  of  firing,  the  wages  of  the  kiln  man  who  fires  the  plates  in 
the  kiln,  and  all  other  the  like  expenses.  There  is  thus  a  loss  on  both  sides, 
and  as  regards  the  mutual  rights  ot  the  parties,  thus  far  both  side^  are  at  one. 
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Bat  ther  have  brought  this  case  to  have  it  judicially  ascertained  what  are 
their  rights  in  regard  to  points  which  I  shall  presently  mention.  The  pursuer 
has  adduced  a  number  of  his  fellow-workmen.  But  his  chief  witness  and  his 
best  witness  is  the  man  Campbell,  a  most  intelligent  and  straightforward  wit- 
ness. Now  the  position  that  Campbell  takes  is  that  though  the  workman 
should  not  be  paid  for  plates  which  have  been  injured  in  any  of  the  three 
ways  I  have  mentioned,  yet  that  if  he  is  in  a  position  to  show  that  his  plates 
have  been  injured  through  the  fault  or  carelessness  of  the  kilnman,  the  loss 
should  fall  on  the  latter  and  not  on  him.  In  the  second  place,  he  contends 
that  if  the  work  proves  defective  through  the  fault  of  the  moulds,  a  workman 
has  a  legitiniate  right  to  receive  payment  for  defects  which  are  not  due  to  his 
fault  But  he  goes  on,  with  much  moderation,  to  state  that  a  workman,  if  he 
knows  what  he  is  doing,  can  very  quickly  ascertain  if  the  moulds  are  defec- 
tive, and  that  his  duty  is,  as  soon  as  he  ascertains  this,  to  give  notice  to  the 
employer.  The  potter,  he  admits,  has  no  practicable  claim  to  be  }Aud 
for  work  which  proves  defective  through  this  fault  of  the  moulds  till  he  has 
informed  the  emplover^  and  only  if  the  employer  thereafter  compels  him  to 
work  with  moulds  which  cannot  turn  out  gooa  work.  As  regards  this  contention 
I  understand  the  defenders  to  maintain  now  (even  if  they  at  any  time  took 
another  view)  that  it  is  fair  and  well  founded,  and  that  a  workman  ought  not 
to  be  refused  remuneration  for  work  which  is  defective  through  what  is  prac- 
tically the  master's  fault.  The  parties  being  at  one  on  this  point,  I  am  relieved 
from  offering  any  detailed  opinion  as  to  it,  and  I  shall  onl^  say  that  I  agree 
with  the  view  that  they  both  take.  But  in  the  third  place  it  is  urged  for  the 
pursuer  that  the  plates  in  question  should  not  have  been  rejected  as  bad.  It 
is  said  that  this  plea  is  well  founded  because  the  moulds  were  bad,  and  because 
ill  any  event  the  cracks  are  very  slight.  The  three  points  which  thus  remain 
to  be  disposed  of  raise  questions  which  must  be  dealt  with — the  first,  as 
matter  of  general  principle ;  and  the  second  and  third,  as  matters  of  fact  having 
to  do  only  with  the  dishes  in  question. 

**  Now  on  the  general  principle  as  to  whether  a  potter  should  or  should  not 
1«  paid  for  work  which  he  has  done,  but  which  the  kilnmau  has  spoiled,  my 
opinion  is  on  the  whole  with  the  pursuer.     It  is  urged  for  the  defenders  that 
the  practice  of  the  trade  has  always  been  that  a  potter  has  no  valid  claim  to  be 
paicl  for  plates  which  the  kilnman  has  spoiled,  but  that  the  master,  if  he  thinks 
fit,  pays  the  potter  for  the  work  on  the  injured  dishes,  and  of  course  deducts 
it  from  the  kilnman's  pay.    It  is  not  quite  clear  that  the  practice  on  this  point 
has  been  uniform  and  undisputed.     It  would  rather  appear  that  it  has  some- 
times been  made  matter  of^  question  which  was  left  unsettled,  and  that  on 
other  occasions  the  pdint  has  been  disposed  of  by  the  master  paying  the  potter 
where  there  was  clear  and  serious  fault  on  the  part  of  the  kilnman.     It  is 
obvious  that  in  either  event  the  master  is  likely  to  suffer  a  certain  amount  of 
loss.      If  he  deducts  the  cost  of  workmanship  on  the   broken   dishes  from 
the  potter's  wages,  the  loss  of  the  employer  is  the  cost  of  the  material  and  all 
the  other  matters  I  have  alreadv  mentioned.    On  the  other  hand,  if  a  dish  be 
injured  through  the  fault  of  the  kilnman,  it  is  plain  that  the  amount  the 
master  has  to  pay  the  potter  for  wasted  work  is  a  justifiable  deduction  from 
the  kilnman's  pay.    There  may,  of  course,  be  plates  which  through  nothing 
that  can  directly  be  called  fault  get  injured  in  the  kiln.    As  regards  these  the 
potters  are  willing  to  bear  the  loss.     But  I  confess  I  see  no  just  answer  to 
their  plea,  that  where  they  can  prave  that  the  loss  has  been  caused  by  ihQ  fault 
of  a  fellow- workAian,  they  should  not  suffer  in  such  a  case.     It  must  be  noticed 
that  they  accept  the  burden  of  proving  this,  and  it  certainly  commends  itself 
to  every  principle  of  fairness  that  where  there  is  a  loss  the  loss  should  fall  on 
the  workman  who  is  to  blame,  and  not  on  the  workman  agiiiiist  whom  no 
fault  can  be  alleged.    An  attempt  was  made  to  show  on  behalf  of  the  defenders 
that  there  is  a  contract  express  or  implied  that  the  loss  shall  fall  on  the  potter. 
There  is  certainly  no  proof  of  any  such  contract  having  been  expressly  made, 
and  I  cannot  say  I  am  satislied  that  there  is  sufficient  proof  of  an  implied 
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contract  to  this  effect  The  doctrine  indeed  is  very  analogous  to  the  somewhat 
fictitious  principle  set  up  by  Courts  of  law  in  regard  to  cases  where  a  workman 
has  been  injured  in  his  person  by  the  fault  of  his  fellow-workman.  It  has 
there  been  repeatedly  decided  by  the  Courts  of  highest  authority  that  a  work- 
man is  to  be  field  as  in  some  way  or  other  having  accepted  (so  far  as  the  master 
is  concerned)  the  risk  that  he  may  be  injured  by  the  fault  of  his  fellow- work- 
man, and  that  his  wages  are  calculated  on  this  footine.  That,  it  has  been  said, 
must  as  matter  of  necessity  be  held  to  have  been  within  the  contemplation  of 
parties.  But  in  the  matter  in  dispute  between  the  parties  to  the  present  case 
I  cannot  say  I  see  any  reason  for  saying  that  the  potters  necessarily  under- 
took that  they  would  bear  not  only  the  loss  due  to  bad  material  and  bad 
moulds  supplied  by  the  master,  and  to  injury  in  ordinary  course  in  kiln,  but 
also  the  loss  caused  by  the  fault  of  a  fellow-workman.  And  therefore  I  am, 
after  mature  consideration,  of  opinion  that  on  this  important  question  of  prin- 
ciple the  pursuer  is  in  the  right. 

*'  The  next  matter  that  I  nave  to  dispose  of  is  whether  the  moulds  supplied 
by  the  defenders  were  bad,  and  whether  the  pursuer  informed  them  of  this, 
and  was  compelled  thereafter  to  work  with  the  oad  moulds.  Now  the  evidence 
in  the  first  branch  is  very  conflicting.  The  witnesses  for  the  pursuer  attribute 
any  defects  in  the  work  to  various  causes.  Some  say  it  is  the  fault  of  the 
material,  others  the  fault  of  the  moulds  ;  while  some  of  the  witnesses  for  the 
defenders  allege  that  the  defect  was  the  fault  of  the  workman  in  the  manner 
in  which  he  put  on  the  clay  or  pressed  it  home.  Now  it  is  for  the  pursuer  to 
prove  that  tne  moulds  are  baa,  and  he  has  adduced  one  witness  who  tried 
them  and  says  they  were,  and  several  other  witnesses  who  from  inspection  of 
the  moulds  say  they  are  not  good.  On  the  other  hand,  the  defenaers'  fore- 
man and  several  of  their  workmen  swear  positively  that  the  shapes  from  which 
the  moulds  are  made  are  those  that  have  been  in  use  in  the  work  for  many 
years,  and  that  thev  have  turned  out  work  which  is  quite  satisfactory.  And 
as  regards  the  moulds  in  question  the  witness  Talbot  swears  to  having  made 
many  dozen  perfect  plates  with  them  since  this  action  was  raised.  There  is 
also  evidence  before  the  Court  that  the  chances  of  the  plates  being  injured 
through  clinging  to  the  moulds  are  much  greater  when  the  moulds  are  perfectly 
new,  and  that  with  every  time  they  are  used  their  glazing  or  hardness, 
which  causes  this  risk,  disappears.  This  may  to  some  extent  account  for  the 
discrepancy  in  the  testimony  of  the  witnesses.  But  the  result  to  which  I 
come  is  that  I  am  unable  to  say  the  parsuer  has  discharged  himself  of  the 
onus  of  proving  that  the  moulds  in  question  are  bad.  Even  if  he  had 
established  this,  I  cannot  sav  that  there  is  any  adeouate  proof  that  any  part  of 
the  work  for  payment  of  which  he  asks  was  done  oy  hitn  after  complaint  to 
his  employers  that  the  moulds  were  bad.  This  suffices  for  the  disposal  of  his 
case  so  far  as  it  is  based  on  the  plea  that  the  moulds  are  bad.  But  in  the  last 
place,  he  urges  that  the  cracks  would  have  disappeared  in  the  glazing  of  the 
plates,  and  in  any  event  were  so  very  slight  that  the  plates  ought  not  to  have 
Deen  rejected.  In  support  of  this  plea  he  proves  that  other  plates  of  the 
defenders  which  they  had  in  stock,  as  well  as  plates  which  they  have  supplied 
to  the  trade,  have  cracks  as  bad  or  nearly  as  bad.  Now,  as  regards  tnis,  I 
think  that  for  the  practical  management  of  affairs  much  must  be  left  to  the 
discretion  of  the  master  or  his  representatives.  He  has  little  interest  to  reject 
plates  unless  the  cracks  or  defects  are  so  serious  that  the  work  could  not  be 
sold,  or  could  be  sold  only  as  second-rate  work.  His  interest  is  rather  if  any- 
thing to  pass  as  many  plates  as  possible.  And  whether  this  be  his  interest  or 
not,  I  think  that  in  this  matter,  as  in  some  other  branches  of  law  and 
in  questions  of  privilege,  it  must  be  assumed  that  the  master  or  his  representa- 
tives are  acting  fairly  and  to  the  best  of  their  judgment  in  deciding  what  work 
can  be  allowed  to  pass  and  what  cannot.  But  the  power  of  the  Courts  of  the 
country  to  decide  whether  his  decision  has  been  well  or  ill  founded  cannot  be 
excluded.  A  workman,  if  dissatisfied  with  the  decision,  must  have  the  right 
of  every  citizen  of  this  country  to  claim  the  decision  of  a  court  of  law.    Ajid 
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theKfore   I   think  the  parsner  is  justified  in  asking  me  to  settle  to  the 
best  of  my  judjnnent  whether  or  not  the  plates  in  question  were  rightly  or 
wrongly  rejected  hy  the  warehouseman,     fiut,  on  the  grounds  I  have  stated 
above,   I   think  the  onus   must  be  laid  on  him  of  satisfying  me  that  the 
warehouseman  acted  wrongly  in  rejecting  them.     A  considerable  number  of 
plates  were  brought  down  and  exhibited  before  me.     I  approach  the  decision 
of  the  question  with  this  great  disadvantage  (but  a  disadvantage  under  which 
a  judge  must  often  labour),  that  my  knowledge  of  the  point  is  derived  solely 
from  the  information  put  before  me  by  the  witnesses  examined.     Now  the 
witnesses  in  this  case  differ  very  considerably  in  their  opinions  as  to  the 
materiality  of  the  defects  in  the  plates.     But  I  am  bound  to  say  that  as 
regards  one  or  two  of  the  plates  which  several,  if  not  all,  of  the  pursuer's  wit- 
nesses characterized  as  good,   I   am   unhesitatingly  of   opinion   that  from 
whatever  cause  the  defect  arises,  it  manifestly  is  so  great  that  the  defenders 
were  fully  justified  in  refusing  to  pass  these  plates.     Five  witnesses  for  the 
pursuer  divided  amongst  them  the  labour  of  examining  the  plates,  and  there- 
fore each  speaks  only  to  the  one-fifth  which  passed  under  his  own  eye.     But 
there  are  several  witnesses  for  the  defenders  who  speak  to  having  examined  all 
the  plates,  and  naturally  therefore  a  greater  weight  must,  ceteris  paribus,  be 
attadied  to  the  numerical  superiority  m  the  evidence  for  the  defenders.     But 
further  than  that  I  must  to  a  certain  extent  be  guided  by  the  opinion  I  have 
formed  of  certain  of  the  plates  which  the  pursuer's  witnesses  have  stated  are 
in  their  opinion  good,  and  which,  as  I  have  said,  are  in  my  opinion  plainly  bad. 
I  arrive  at  this  conclusion  in  regard  to  the  110  dozen  plates  in  dispute 
with  little  satisfaction  ;  for  if  I  could  examine  the  whole  of  the  plates,  I  think 
it  is  likely  I  should  "pass  a  ^ood  many  of  them.    But  deciding  it  as  I  now  do, 
I  must  pass  all  or  reject  all,  and  the  latter  appears  to  me  on  the  evidence  the 
correct  decision.     But  I  desire  to  say  that,  in  my  opinion,  the  expedient  course 
was  for  parties  to  consent  to  my  i^emitting  to  a  neutral  party  to  examine  them 
all  and  report.     The  result  therefore  to  which  I  come  is,  to  hold  that  the  pur- 
suer has  not  succeeded  in  satisfying  me  that  the  plates  were  wrongly  rejected 
hy  the  defenders.     The  effect  of  thjs  is  that  he  must  lose  the  claim  he  makes 
for  the  17b.  lOd.     But  I  am  well  aware  that  that  probably  is  a  trifling  matter 
compared  with  the  questions  of  principle  which  he  has  raised,  and  on  which 
success  has  been,  to  a  material  extent,  with  him.     Bearing  this  in  mind,  and 
that  the  case  was  brought,  not  as  a  case  for  17s.  lOd.,  but  as  a  test  case, 
1  think  a  fair  adjudication  of  expenses  is  to  give  them  to  neither  party." 
i(d.— Lindsay. A  tt.— Baird. 
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Sheriff  Scott  Moncrieff. 

COLLIE  V,  MAI&  AND  SMITH. — Wh  December  1879. 

VUioui  iiUromitter, — In  this  case  the  Sheriff-Substitute  pronounced  the  fol- 
lowing  judgment :  **  This  complaint  sets  forth  that  the  defenders,  who  are  the 
widow  and  stepson  of  the  deceased  James  Mair  *  Duncan,'  are,  as  vitious 
introniitters  witli  the  estate  of  the  deceased,  liable  to  the  pursuer  in  the  amount 
of  a  certain  account  It  is  perhaps  irrelevant  to  consider  whether  or  not  the 
deceased  alone  incurred  this  account,  as  it  is  only  in  the  character  of  vitious 
intiomitters  that  the  defenders  are  sued.  It  niay,  however,  be  observed  that 
tb«  account  stands  in  the  pursuer's  books  in  the  name  of  ^  Mair '  Duncan,  and 
that  he  seems  to  have  been  concerned  in  the  order  of  all  the  items  which  it 
contains,  although  several  of  them  were  articles  intended  for  the  use  of  the 
defender  Smith,  his  stepson,  a  minor,  then  residing  in  family  with  him. 
Bat  the  real  question  must  be  whether  or  not  the  defenders  can  be  considered 
vitious  intromitters.  Now,  in  support  of  his  contention  the  pursuer  relies 
npon  the  &ct  liiat  in  the  house  innabited  by  the  defenders  there  are  articles 
of  fomituie  which  belonged  to  the  deceased,  and  which  are  made  use  of  by 
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them.  I  have  no  hesitation  in  saying  that  this  fact  is  not  sufficient  to  render 
them  liable  as  vitious  intromitters.  It  is  not  alleged  that  they  have  sold  any 
of  this  furniture  ;  they  have  merely  continued  iu  possession  of  it.  Nor  have 
they  concealed  it  from  the  creditors  ;  on  the  contrary,  they  express  their 
Avillingness  to  give  it  up.  In  the  case  of  Thomson  v.  Jones  (Dec.  9,  1834,  13 
Shaw,  143)  a  widow  continued  without  legal  title  in  possession  of  certain 
furniture  and  machinery  in  the  house  at  the  time  of  her  husband's  death. 
The  Court  were  unanimous  in  holding  that  she  had  not  incurred  liability  as  a 
vitious  intromitter.  Lord  Balgray  remarked:  *  If  this  w^ere  to  infer  vitious 
intromission  and  universal  liability,  I  conceive  it  would  produce  the  most 
injurious  consequences  to  that  great  portion  of  the  population  of  this  country, 
which  consists  of  the  smaller  tenantry,  or  minor  manufacturers  and  shop- 
keepers. It  is  not  to  be  expected  that  amongst  them,  the  moment  that  the 
breath  is  out  of  a  husband's  body,  the  widow  is  to  cede  |K>88e8sion,  or  make  up 
a  legal  title.'" 
Act — Gtordon. A  tt.— Colville. 


f^teB  of  (EnglxBh,  Jlmcrijcan,  anb  (Eolontal  (Ehbcb. 

Ship  and  Shipping. — Marine  insurajice — Charter-party  "  to  be  can4^ell€d^^  in 
event  of  war — Restraint  of  jjrinces — Closing  of  fort  of  export, —l?\djtii\f(%  having 
chartered  a  ship  to  one  C,  to  proceed  to  Galatz,  after  completing  intermediate 
employment,  and  to  load  a  cai^o  of  grain  from  there  or  certain  other  Eastern 
ports,  effected  an  insurance  with  the  defendants  by  a  time  policy  on  loss  of 
freight  for  a  whole  year,  the  perils  insured  against  being  amongst  others 
"  restraint  and  detainment  of  princes.*'  By  a  memorandum  on  the  charter- 
party  it  was  agreed  :  "  In  the  event  of  war,  blockade,  or  prohibition  of  export 
preventing  loading,  this  charter-party  to  be  cancelled."  At  the  time  of  the 
ship's  arrival  at  Genoa,  in  completion  of  the  intermediate  voyage,  war  having 
been  declared  by  Russia  against  Turkey,  the  plaintiffs  learned  that  the  ports 
specified  in  the  charter-party  were  closed.  C.  declined,  upon  plaintiffs'  request, 
to  cancel  the  charter-party,  and  they  accordingly  sent  the  ship  in  ballast  to 
Constantinople  ;  but  the  ports  still  being  closed,  and  there  being  no  prospect 
of  their  being  opened,  the  ship  did  not  proceed  further  eastward,  but  obtained 
a  cargo  from  Constantinople  to  England  at  a  freight  less  than  the  chartered 
freight,  and  the  plaintiff  brought  this  action  on  the  policy  for  the  difference : — 
Held,  by  Cockbum,  L.C.J.,  and  Manisty,  J.  (Lu.sh,  J.,  dissenting),  that  the 
plaintiff  were  not  entitled  to  recover,  on  the  ground  that  by  virtue  of  the 
memorandum  the  charter-party  became  void  on  the  closing  of  the  ports,  that 
being  a  prohibition  of  export  preventing  loading ;  and  that  the  charter-party 
having  been  thus  rescinded  before  the  ship  sailed  from  Genoa,  the  chartered 
voyage,  the  subject  of  the  policy,  had  never  begun.  Held  by  Lush,  J.,  dis- 
senting, that  on  the  true  construction  of  the  memorandum  the  charter 
remained  in  force  until  one  of  the  parties  elected  to  avoid  it,  which  he  would 
have  the  option  of  doing  within  a  reasonable  time  after  the  happening  of  any 
of  the  specified  events;  that  here  it  continued  in  force  until  the  loading 
became  impracticable,  namely,  when  the  ship  was  at  Constantinople,  and  that 
the  plaintiffs  had,  therefore,  an  interest  in  the  chartered  freight,  which  they 
lost  oy  the  restraint  of  princes,  and  were  entitled  to  recover  from  defendants. 
— Adamson  v.  The  Newcastle  Steamship  Freight  Insurance  Association,  48  L.  J. 
Rep.  Q.B.  670. 
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A  NEW  FORM  OF  ISSUE— UNDUE  INFLUENCE. 

In  his  "  Contrat  de  Vente  "  (sec.  233)  Pothier  lays  it  down  that 
justice  and  equity  require  that  contracting  parties  should  be  in  a 
position  of  equality,  and  that  everything  which  tends  to  injure 
that  position  is  contrary  to  equity.     The  character  of  a  "  peifect 
law  of  liberty,"  equality,  and  order  is  indeed  unattainable  by  any 
system  of  positive  law,  and  to  the  end  of  time  there  will  always  be 
grievous  violations  of  the  "perfect  law,"  of  which  the  forum  of 
conscience  alone  can  take  cognizance ;  but  it  should  be  the  constant 
endeavour  of  Courts  of  justice  and  the  Legislature  alike  to  keep  this 
lofty  ideal  in  view,  and  every  step  by  which  positive  law  approaches 
more  nearly  to  it  is  a  benefit  to  the  community  and  will  be  hailed 
with  satisfaction  both  by  the  prslctical  and  the  scientific  lawyer. 
Such  advances  are  daily  taking  place  under  the  fostering  care  of 
our  supreme  Courts,  and  the  great  fabric  of  positive  law  is  steadily 
undergoing  development ;  but  its  progress  is  necessarily  slow  and 
almost  imperceptible,  and  it  therefore  rarely  happens  that  any 
important  change  or  improvement  is  made  by  any  one  decision. 
Such  a  change,  however,  appears  to  have  been  effected  by  a  very 
noteworthy  recent  case,  that  of  Chray  v.  Binny,  in  which   the 
First  Division,  on  5th  December  1879,  adhered  to  an  able  judg- 
ment by  Lord  Young.     The  doctrine  there  made  the  ground  of 
decision,  particularly  by  Lord  Shand,  has  been  settled  law  in  England 
for  upwards  of  half-a-century,  and  had  been  foreshadowed  by  previ- 
ous decisions  in  Scotland ;  but  in  this  case  it  has  been  clearly  and 
unequivocally  enunciated  for  the  first  time  in  this  country,  and  the 
decision  may  therefore  justly  be  regarded  as  inaugurating  a  new  era 
in  an  important  branch  of  the  law  of  Scotland.     The  pursuer  in  that 
oise  had  been  induced  by  his  mother  and  her  law-agent  to  part,  in 
her  &vour,  with  his  ezpectancv  of  succeeding  to  an  entailed  estate 
for  a  sum  of  about  £6270,  while  the  actual  value  of  his  interest 
tmounted  to    £41,000;   but   the  pursuer  could  not   plead    in- 
capacity, or  facility  on  his  part  coupled  with  circumvention   by 
his  mother;  and  still  less  was  there  ground  for  accusing  ker  ot 
direct  personal  fraud.    Had  the  case,  therefore,  been  tried  by  jury, 
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it  would  have  been  difficult  or  impoeaible  to  adjust  an  issue  in 
harmony  with  those  time-honoured  forms  from  which  little  deviation 
has  hitherto  been  permitted,  and  which  we  shall  now  notice  briefly 
before  proceeding  to  examine  the  bearings  of  the  case  itseUl 

The  primary  object  of  our  inquiry  is  to  ascertain  the  grounds 
on  which^  apart  from  essential  error  or  intimidation,  one-sided  or 
unconscionable  bargains  may  be  set  aside ;  but  our  remarks  will 
to  some  extent  also  embrace  cases  where  no  inadequacy  of  con- 
sideration is  alleged.  It  has  long  been  settled  law  in  Scotland 
that  a  party  seeking  to  reduce  a  deed  must,  in  order  to  obtain  an 
issue,  allege,  either  (1)  total  incapacity  on  the  part  of  the  granter, 
or  (2)  impaired  capacity  of  the  granter  coupled  with  fiaud  or 
circumvention  on  the  part  of  the  grantee  or  some  one  acting  on 
his  behalf,  or  (3)  direct  firaud, "  causam  dans  ;**  or  he  may  aver  that 
the  granter  was  labouring  under  essential  error,  or  that  violence  or 
intimidation  was  used  by  the  grantee.  To  these  different  grounds 
of  reduction  belong  corresponding  forms  of  issue,  all  of  which 
partake  more  or  less  of  a  itricti  juris  character,  being  distinctly 
separated  from  each  other,  and  therefore  ill  adapted  to  meet  the 
exigencies  of  the  not  unfrequent  cases  which  lie  on  one  of  the 
border-lines  between  them.  The  great  importance  of  the  decision 
we  are  about  to  notice  consists  in  the  fact  that  it  "  mitigates  and 
corrects  "  the  strictness  of  these  forms  by  providing  a  remedy  for 
cases  to  which  they  do  not  apply,  and  practically  introduces  a  new 
and  most  useful  and  flexible  form  of  issue.  The  issue  may  not 
necessarily,  or  even  ordinarily,  be  tried  by  jury,  but  it  will  still 
be  the  issue  on  which  the  decision  of  many  cases  will  depend. 

The  principal  decisions  which  have  paved  the  way  for  the 
introduction  of  this  new  issue  have  almost  all  been  pronounced 
since  the  middle  of  the  present  century.  The  first  important 
case  of  the  series  is  that  of  RaiUon  v.  Matthews  A  Leonard  (14th 
June  1844,  3  B.  Ap.  56),  in  which  Lord  Justice-Clerk  Hope 
directed  the  jury  that  **  undue  conceahnent,"  in  order  to  form  a 
ground  of  reduction,  must  be  wilful  and  intentional;  but  that 
direction  was  held  erroneous  by  the  House  of  Lords,  who  laid  it 
down  that  concealment  of  facts  material  to  the  contract,  which 
a  party  is  legally  bound  to  disclose,  but  which  he  ignorantly  or 
innocently  withholds,  forms  a  good  ground  of  reduction.  This  is 
probably  the  first  Scottish  case  in  which  it  was  held  that  the  party 
to  a  contract  who  fails  to  disclose  material  &cts  may  be  entirely 
innocent  of  moral  fraud,  though  convicted  of  what  has  sometimes 
been  termed  legal  or  constructive  fraud.  The  epithet,  however,  is 
objectionable,  as  it  may  in  many  cases  affix  an  unmerited  stigma 
to  an  unintentional  offence;  a  more  appropriate  term  would 
generally  be  merely  failure  or  misapprehension  of  duty.  The  next 
.case  of  the  series  is  that  of  Mariavsid  v.  Cairns  (19th  July  1850, 
12  D.  1286),  where  it  was  held  that  ''weak  and  facile  aud  easily 
imposed  oa  "  were  flexible  terms,  applicable  to  the  condition  of  a 
parson  not  necessarily  weak  in  intellect,  but  who,  from  helplessness 
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OT  old  age,  might  be  incapable  of  resisting  violence  or  iutimidation. 
It  was  considered  a  sufficient  ground  of  reduction  that  the  granter 
should  be  weak  and  facile  qtwad  the  person  under  whose  influence 
the  deed  was  granted.  While,  therefore,  direct  fraud  on  the  one 
part,  or  palpable  facility  on  the  other,  had  hitherto  been  the 
only  recognised  grounds  of  reduction  in  cases  of  this  class,  it  is 
practically  settled  by  these  two  cases  that  they  may  sometimes 
be  construed  so  as  almost  to  mean  perfect  innocence  and  full 
mental  vigour  respectively.  The  case  of  Glume  v.  Stirlimg  (14th 
November  1854, 17  D.  15),  as  pointed  out  by  Lord  Shand  in  the 
case  of  Oray,  clearly  illustrates  the  objection  to  confining  issues 
to  fraud,  or  facility  and  circumvention,  when  the  party  aggrieved 
is  obviously  entitled  to  a  remedy  on  equitable  grounds  involving 
no  such  serious  chargea  In  that  case  tne  law-agent  of  one  of  the 
parties  to  a  contract  induced  the  other  party,  whose  state  of  health 
precluded  him  from  fully  understanding  the  nature  of  the  trans- 
action, to  enter  into  a  bargain  highly  disadvantageous  to  him; 
but  of  its  disadvantageous  character  the  agent  did  not  seem  fully 
aware,  and  neither  fraud  nor  circumvention  could  fairly  be  imputed 
to  him.  The  pursuer,  however,  obtained  a  verdict  on  the  issue  of 
fiEu^ility  and  circumvention,  and  also  on  that  of  fraud;  but  the 
latter  issue,  as  a  ground  of  the  verdict,  was  very  properly  after- 
wards abandoned  by  the  defender.  The  Court  granted  a  rule  to 
show  why  the  verdict  should  not  be  set  aside  as  contrary  to 
evidence ;  but  the  rule  was  discharged  on  the  grounds  stated  in 
the  opinion  of  Lord  Justice-Clerk  Hope.  The  chief  ground  of 
judgment  was,  that  as  "  the  issue  of  facility  and  circumvention  has 
a  very  wide  and  flexible  meaning,"  the  facility  of  the  granter  and 
the  lesion  he  had  sustained  were  so  great  as  to  raise  the  inference 
that  he  had  been  circumvented.  At  the  same  time  it  was  expressly 
said  that  this  constructive  circumvention  did  not  attach  any  moral 
stigma  to  the  party  by  whom  it  was  practised.  This  case  therefore 
shows  that  "circumvention"  may,  on  equitable  grounds,  be  held  con- 
sistent with  perfect  guilelessness,or,it  may  be,  ignorance  or  stupidity; 
and  it  illustrates  the  awkwardness  and  absurdity  of  adhering  to  a 
stricti  juris  form  of  issue  containing  objectionable  and  injurious 
epithets  which  equity  declares  to  mean  nothing,  or  at  least  to  mean 
something  totally differentfrom  their  popular  acceptation.  The  issue 
really,  though  not  nominally,  tried  in  this  case  was — "  whether  the 
granter  was  facile,andthe  deed  disadvantageous  to  him;  and  whether 
the  grantee's  agent,  through  whose  influence  it  was  obtained,  was 
ignorant  of  the  one-sided  nature  of  the  transaction,"  or  at  most 
"whether  the  agent  had  failed  to  make  due  inquiry  as  to  the  fairness 
of  the  transaction  before  inducing  the  granter  to  enter  into  it."  The 
truth  is  that  facility  may  approach  so  closely  to  absolute  incapacity 
that  the  element  of  circumvention  is  almost  reducible  to  zero, 
while  the  amount  of  the  damage  sustained  may  often  afford  a 
measure  or  test  of  the  greatness  of  the  facility.  The  case  of  Clvmie 
thus  fell  nearly  on  the  border-line  between  the  first  two  of  the 
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above-mentioned  forms  of  issue,  and  it  was  only  by  an  equitable  dis- 
tortion or  a  deletion  of  the  word  ''  circumvention  "  that  the  second 
form  was  held  applicable  to  it.  To  meet  the  requirements  of  such 
a  case,  and  to  prevent  the  recurrence  of  such  abuse  of  language,  a 
i^ew  and  useful  form  of  issue  might  easily  be  devised.  It  is,  at 
least,  certain  that  the  stereotyped  forms  of  issue  now  in  use  are 
often  inappropriate.  Of  facility  deepening  into  imbecility,  and  of 
circumvention  blackening  into  direct  and  conscious  fraud,  it  may 
be  equally  well  said,  in  the  words  of  Lord  Cockbum,  that  they 
"  pass  into  each  other  by  such  shadowy  gradations  that  they  are 
often  difficult  to  be  distinguished."  There  is  thus  no  limit  to  the 
number  of  cases  which  may  occur  with  diiSerent  shades  of  these 
elements,  and  it  is  obvious  that  three  sharply  defined  forms  of  issue 
cannot  adequately  meet  the  requirements  of  every  possible  case. 

In  most  of  the  remaining  Scottish  cases  now  to  be  noticed  the 
chief  ground  of  reduction  relied  on  was  the  exercise  of  undue 
influence  on  the  part  of  the  grantee  or  his  agent  towards  a  grantor 
standing  on  a  confidential  footing  with  the  grantee,  and  entitled 
to  rely  on  him  for  assistance  and  advice.  In  these  cases,  as  in 
those  above  noted,  it  will  be  observed  how  shadowy  are  the  grada- 
tions firom  absolute  to  partial  incapacity  and  perfect  capacity,  from 
direct  fraud  to  constructive  circumvention  and  complete  innocence, 
or  at  least  ignorance,  and  from  essential  error  to  some  slight  and 
incidental  misapprehension.  In  ATiatrviher  v.  Wilkie  (31st  Jan. 
1856, 18  D.  405)  Lord  Wood  and  Lord  Cowan  went  so  far  as  to  hold 
that  a  gift  by  a  client  to  his  law-agent  during  the  subsistence  of 
the  agency  was  absolutely  null,  but  Lord  Justice-Clerk  Hope  based 
his  judgment  on  the  sounder  ground  that  the  transaction  in  that 
case  fell  to  be  set  aside  on  account  of  its  extortionate  character, 
the  agent  having  made  an  improper  use  of  his  influence  over  his 
client.  The  pursuer  in  that  case  sought  to  reduce  the  transaction 
on  the  ground  that  it  was  a  pactum  Uli^ituvi,  but  the  judgment 
of  the  Court  proceeded  on  the  somewhat  unsatisfactory  and 
unscientific  ground  that  it  was  reducible  "  in  the  circumstances.'' 
Had  the  case  been  tried  by  jury  the  pursuer  would  perhaps  have 
been  required  to  allege  fraud  on  the  part  of  the  agent,  and  to  take 
an  issue  in  the  third  of  the  forms  above  mentioned ;  and  his  case 
would  not  improbably  have  broken  down.  The  true  issue  was, 
and  had  the  case  been  tried  by  jury  should  have  been,  "  whether 
the  granter,  being  unduly  or  improperly^  influenced  by  his  law- 
agent,  executed  a  deed  greatly  to  his  disadvantage."  In  Hamns 
V.  Robertson  (16th  February  1864,  2  Macph.  664),  where  a  client 
had,  to  his  lesion  and  without  independent  advice,  disponed  pro- 
perty to  his  law-agent,  the  issue  allowed  was  in  the  appropriate 
form — "  whether  the  defender  wrongfully,  and  in  violation  of  his 
duty  as  agent,  induced  the  pursuer  to  enter  into  the  agree- 
ment to  his  lesion;"  but  the  Lord  Ordinary  (Kinloch),  in 
reporting  the  case  to  the  Inner  House,  observed  that  it  "  touched 
on  very  delicate  ground,"  and  that  there  was  "little  applicable 
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autlioritj  to  be  found  in  our  own  law-books."  This  decision  fairly 
recognises  the  necessity  of  a  form  of  issue  occupying  an  inter- 
mediate position  between  the  second  form  ("  facility  and  circum- 
vention") and  the  third  form  ("fraud").  The  true  grounds  of 
reduction  in  such  a  case  appear  to  be  that  the  granter  is  to  be 
deemed  facile  as  in  a  question  with  the  grantee  when  acting  under 
his  influence,  and  that  the  grantee  has,  it  may  be  ignorantly  or  in- 
nocently, failed  to  discharge  the  duty  he  owes  to  the  granter.  In 
Grieve  v.  Gvmningham  (17th  December  1869,  8  Macph.  317)  the 
correct  rule  was  laid  down  by  Lord  Barcaple,  and  affirmed  by  the 
First  Division,  that  a  deed  by  a  client  in  favour  of  his  law-agent  is 
not  null,  but  that  the  strong  presumption  of  its  having  been  obtained 
by  undue  influence  must  be  rebutted  by  the  agent.  Again  in  the 
case  of  TermerU  v.  TeTment  (14th  March  1870, 8  Macph.  H.  L.  10), 
where  a  son  alleged  that  he  had  granted  a  deed  to  his  disadvantage 
under  the  undue  influence  of  his  father,  it  was  held  that  he  had 
failed  to  prove  his  case,and  that  mere  inadequacy  of  consideration  did 
not  form  a  sufficient  ground  of  reduction.  But  it  was  observed  by 
Lord  Westbtury  that  the  slightest  speck  of  imposition,  misrepresen- 
tation, or  imdue  concealment  on  the  part  of  the  father,  or  the  fact 
that  the  son  had  acted  under  the  guidance  of  his  father's  agent, 
would  afford  the  necessary  supplementary  ground  of  reduction. 
A  somewhat  similar  case  is  that  of  Cv/n/ninghame  v.  Anstruther 
(9th  August  1872,  10  Macph.  H.  L.  39),  where  Lord  Chancellor 
Hatherley  expresses  a  strong  opinion  that  a  daughter  in  minority 
accepting  in  her  marriage-contract  provisions  from  her  parents  in 
foil  of  all  she  could  claim  from  them,  is  entitled  to  look  to  her 
father  for  protection ;  and,  accordingly,  if  she  has  been  induced  by 
him,  without  the  fullest  knowledge  of  the  circumstances  and 
independent  advice,  to  grant  a  disadvantageous  discharge,  she  will 
afterwards  be  entitled  to  set  aside  the  transaction.  In  the  case 
of  Mwnro  v.  Strain  (14th  February  1874,  1  E.  522),  where  a 
clergyman  had  made  misrepresentations  to  a  dying  man,  and 
thereby  induced  him  to  alter  his  will,  Lord  Ormidale  disiapproved 
of  an  issue  of  undue  influence,  on  the  ground  that  the  clergyman 
did  not  use  it  in  his  own  favour ;  but  there  seems  hardly  sufficient 
reason  for  making  the  distinction  indicated  by  his  Lordship.  A 
clergyman  may  in  such  circumstances  be  conscientiously  actuated 
by  good  motives,  and  may  think  himself  justified  in  using  what 
appears  to  him  a  dolus  b(mvs  with  a  view  to  accomplish  his 
purpose ;  but  whether  his  motive  be  good  or  bad,  and  whether  his 
influence  has  been  used  reprehensibly  or  mistakenly,  the  wrong 
thereby  done  to  the  sufferer  is  equally  great,  and  equity  requires 
that  a  deed  obtained  under  such  "undue  influence"  should  be 
reduced.  Lord  Justice-Clerk  Moncreiff  in  that  case  indicates  an 
opinion  that  the  averments  might  have  been  so  framed  as  to 
warrant  an  issue  of  "  undue  influence,"  and  observes  that  **  clergy- 
men, medical  men,  and  lawyers  are  of  necessity  in  a  position  to 
^uire  great  influence  over  their  clients,  patients,  or  parishioners/' 
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and  if  they  use  it  to  overcome  the  will  of  persona  in  these  relations 
to  them  "  for  puiposes  of  their  own,  such  acts  will  be  viewed  with 
great  jealousy."  At  a  subsequent  stage  of  the  same  case  (18th 
June  1874, 1  R  1039)  it  was  held  that  the  challenger  of  a  deed 
need  not  establish  general  facility  on  the  part  of  the  grantor,  but 
that  it  sufficed  for  him  to  prove  such  facility  as  might  cause 
him  to  succumb  to  the  circumvention  used.  (See  MarianekVs 
case,  quoted  above.)  We  are  thus  gradually  introduced  to  that 
class  of  cases  in  which  a  person  of  perfectly  sound  capacity  must 
be  deemed  "facile,"  or  imperfectly  capable,  or  unduly  fettered, 
when  he  acts  under  the  influence  of  a  person  confidentially  related 
to  him.  Lastly,  reference  may  be  made  to  the  case  of  Cfldand  v. 
Morrison  (9th  November  1878,  6  R  156),  where,  in  conformity 
with  the  decisions  just  cited,  it  was  held  that  an  agent  cannot 
make  use  of  his  fiduciary  character  to  acquire  for  himself  the 
subject  of  the  trust,  unless  with  the  full  knowledge  and  consent 
of  his  client  acting  under  indepeudent  advice ;  and  it  was  farther 
held  that  adequacy  of  consideration  affords  no  defence. 

It  may  now  be  pointed  out  that  this  interesting  branch  of  law 
has  been  fiiUy  developed  in  England  for  upwards  of  half-a-century, 
owing  to  the  greater  frequency  with  which  cases  falling  under  it 
have  occurred  in  that  country.  The  most  important  decisions  will 
be  found  in  1  White  and  Tudor's  L.  C,  pp.  183  et  seq.,  and  in  2 
Tudor's  L.  C,  pp.  547  et  seq.,  where  the  English  doctrines  are  fully 
and  lucidly  explained ;  but  in  their  main  features  they  may  be 
summed  up  here  in  a  few  sentences.  The  doctrine  laid  down  by 
Lord  Eldon  in  Montesquieu  v.  Sandys  is  the  same  as  that  of 
Lord  President  Inglis  in  the  subseouent  Scottish  case  of  Orieve, 
already  noted.  In  the  important  English  case  of  Huguenin  v. 
Basely  a  settlement  by  a  widow  in  favour  of  a  clergyman,  who 
acted  as  her  adviser  and  agent,  was  set  aside  on  the  ground  of 
undue  influence  and  abuse  of  confidence.  "This,"  says  Mr. 
Tudor,  "is  a  leading  case  on  the  very  salutary  jurisdiction  of 
equity,  to  set  aside,  upon  the  principle  of  general  public  policy, 
voluntary  donations  obtained  by  persons  standing  in  some  confi- 
dential, fiduciary,  or  other  relation  towards  the  donor,  in  which 
dominion  may  be  exercised  over  him."  Or,  in  the  words  of  Sir 
Samuel  Romilly,  "the  relief  stands  upon  a  general  principle 
applying  to  all  the  variety  of  relations  in  which  dominion  may  be 
exercised  by  one  person  over  another*"  Mr.  Tudor  then  proceeds 
to  cite  a  number  of  cases  in  which  the  undue  influence  was 
exercised  by  a  parent  towards  his  child,  by  a  guardian  towards  his 
ward,  by  a  trustee  towards  the  beneficiary,  by  a  physician  to  his 
patient,  and  in  other  analogous  circumstances,  and  nis  list  will  pro- 
bably be  farther  extended  in  future.  In  such  cases  a  gratuitous  or 
disadvantageous  deed  granted  by  the  person  subject  to  the  influence 
in  question  is  presumed  to  have  been  procured  by  an  undue  exer- 
cise of  that  influence,  and  the  onus  lies  on  the  donee  to  prove  that 

-^  transaction  was  fair,  and  that  the  donor  was  fully  informed  and 
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advised  regarding  the  whole  circumstances.  On  the  other  hand, 
if  the  grantee  of  a  donation  or  a  deed  disadvantageous  to  the 
gninter  stand  in  no  fiduciajy  or  confidential  relation  to  the  granter, 
the  Court  will  not  set  aside  the  deed,  however  improvident,  the 
parties  being  at  arm's  length,  and  being  presumed  to  act  with  their 
eyes  open,  iinless  the  deed  be  tainted  with  imposition  of  some 
kind,  in  which  case  the  onus  of  proving  the  deceit  rests  on  the 
grantor.  The  soundness  of  these  well-settled  rules  is  beyond  all 
question,  but  it  seems  hardly  accurate  to  speak  of  them  as  grounded 
on  "principles  o£  general  public  policy."  This  vague  and  un- 
scientific expression  points  to  the  existence  of  some  supposed 
general  principle  of  "  policy  "  or  expediency,  in  contradistinction  to 
law  and  equity ;  but  it  need  hardly  be  said  that  there  is  no  good 
ground  for  such  a  distinction,  and  that  it  is  truly  on  the  plain  and 
ordinary  principles  of  justice,  as  evolved  by  circumstances,  that 
all  these  decisions  truly  rest. 

An  endeavour  having  thus  been  made  to  trace  the  recent  history 
of  the  law  applicable  to  the  reduction  of  deeds  on  the  ground  of 
imperfect  capacity  on  the  part  of  the  grantor,  coupled  with  varying 
degrees  of  deceit,  or  with  actual  or  constructive  breach  of  duty,  on 
the  part  of  the  grantee,  the  importance  of  the  recent  case  of  Gray 
will  now  be  more  apparent.  The  opinions  of  the  judges  in  that 
case  are  well  worthy  of  careful  perusal.  It  is  not  enough,  said 
Lord  President  Inglis,  that  the  pursuer  has  been  "  stripped  of  his  in- 
heritance for  a  grossly  inadequate  consideration,"  and  "  that  he  has 
been  betrayed  into  the  transaction  by  his  own  ignorance,"  but  he 
must  prove  "  deceit  or  unfair  dealing  on  the  part  of  those  who  take 
benefit  by  his  loss."  (It  may,  however,  be  remarked  incidentally 
that  the  remedy  of  reduction  would  doubtless  have  been  equally 
competent  had  the  deceit  been  practised  by  one  who  took  no 
benefit  from  the  transaction,  but  was  actuated  by  some  other 
motive,  or,  as  the  Lord  Justice-Clerk  expressed  it  in  the  case  of 
Mwnro  v.  Strain,  had  "  some  purpose  of  his  own "  in  view.)  If 
the  parties  to  a  contract  "  are  strangers  to  each  other,  and  dealing 
at  arm's  length,  each  is  not  only  entitled  to  make  the  best  bargain 
he  can,  but  to  assume  that  the  other  fully  understands  and  is  the 
best  judge  of  his  own  interests.  If,  on  the  other  hand,  the  relation 
of  the  parties  is  such  as  to  beget  mutual  trust  and  confidence, 
each  owes  to  the  other  a  duty  which  has  no  place  as  between 
strangers."  The  breach  of  this  duty  on  the  part  of  Mrs.  Gray 
aad  her  legal  adviser  towards  the  pursuer,  her  son,  in  this  case 
consisted  in  their  agreeing  to  prevent  him  from  consulting  an 
actuary  or  other  independent  adviser,  and  inducing  him  to  repose 
implicit  confidence  in  them;  and  into  this  trap  the  pursuer  fell. 
In  these  circumstances  the  Lord  President  and  the  majority  of  the 
Court  seem  to  have  been  justified  in  holding  that  "  deceit  or  unfair 
dealing  "  had  been  proved.  Lord  Shand,  however,  with  perhaps  too 
great  leniency  to  the  parties  complained  of,  based  his  judgment 
on  the  wider  ground  of  undue  influence,  founding  his  opinion  on 
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those  general  principles  of  equity  which  have  long  been  recognised  in 
England,  though  hitherto  imperfectly  apprehended  in  this  country. 
"  The  defenders  have  maintained  that  the  deed  can  only  be  set  aside 
by  a  judgment  which  shall  expressly  affirm  that  it  was  obtained  by 
fraud.  They  plead  that  there  are  two  forms  of  issu*  and  two  only 
.  .  .  applicable  to  such  a  case,  in  both  of  which  firaud  must  be  es- 
tablished, the  first  being  whether  the  deed  was  obtained  by  fraud, 
.  .  .  and  the  second,  whether  the  pursuer  was  weak  and  facile 
in  his  mind  and  easily  imposed  on,  and  whether  the  pursuer's 
mother,  taking  advantage  of  hia  weaJoww  and  feciUty.  did  by 
fraud  or  circumvention  procure  the  deed  to  his  lesion."  But,  his 
Lordship  continues, ''  I  nave  not  thought  it  necessary  to  affirm  the 
existence  of  fraud,  or  to  put  the  question  for  decision  in  either  of 
the  forms  suggested.  .  .  .  The  case  is  one  in  which  confidence 
was  invited  and  given,  and  parental  influence  unduly  used  by  the 
pursuer's  mother,  with  the  assistance  of  her  agent,  to  her  own 
great  advantage;"  and  on  that  ground  his  Lordship  held  the 
transaction  to  be  reducible,  without  necessarily  imputing  fraud 
either  to  the  mother  or  her  law-agent,  and  certainly  without 
pronouncing  the  pursuer  to  be  weak  or  facile.  Had  the  case 
been  tried  by  jury,  therefore,  it  is  obvious  that  none  of  the  old 
forms  of  issue  would  have  been  appropriate ;  but  if  it  had 
been  tried  under  one  or  more  of  these  forms,  it  might  not  impro- 
bably have  broken  down.  The  issue  really  tried  by  the  Court, 
and  one  which  will  doubtless  be  accepted  as  appropriate  in  future 
cases  of  the  kind,  was  of  a  similar  character  to  that  adjusted  in  the 
case  of  Harris  already  cited,  viz.  "  whether  the  deed  was  obtained 
by  the  pursuer's  mother  wrongfully  and  in  violation  of  her  parental 
duty,"  or  simply  "  whether  the  deed  was  obtained  through  parental 
influence,  unduly  exercised  to  the  prejudice  of  the  grantor." 

To  the  old,  strict,  and  in  many  cases  too  harsh  forms  of  issue 
above  enumerated  there  must  therefore  be  added  the  new  and  more 
flexible  form — ''whether  a  deed  prejudicial  to  the  granterwasobtained 
through  the  undue  influence  of  a  person  standing  in  a  confidential  re- 
lationship towards  him,  and  therefore  falls  to  be  reduced."  This  form 
has  the  obvious  merit  of  being  suited  to  the  various  requirements 
of  the  cases  cited  by  Mr.  Tudor,  the  propinquity  or  the  confiden- 
tiality of  the  relationship  being  stated  on  record  or  in  the  issue  in 
each  case;  and  it  would  apply  equally  well  to  cases  where  the  afiection 
or  the  confidence  of  the  aggrieved  party  had  been  so  great  as  almost 
to  amount  to  weakness  or  facility,  and  to  those  in  which  the 
ascendancy  of  the  obtainer  of  the  deed  was  such  as  almost  to 
amount  to  circumvention  or  intimidation.  The  degree  of  con- 
fidence reposed  by  one  party,  and  the  extent  to  which  it  was 
abused  by  the  other,  are  usually  in  an  inverse  ratio  to  each  other 
in  such  cases ;  but  in  eveiy  case  the  question  of  fact  would  simply 
be,  whether  the  grantor  was  as  frdly  aware  of  the  efifect  of  nis 
deed,  and  as  free  and  unfettered,  as  if  the  influence  had  not 
f^xistod,  or  whether  he  remained  in  ignorance,  or  was  placed  at 
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a  serious  disadvantage,  in  consequence  of  the  exercise  of  that  influ- 
ence. By  this  recognition  of  the  principles  which  have  so  long 
ruled  in  the  Courts  of  Equity  in  England  our  old  system  of  issues 
has  been  widened  and  improved,  the  possibilities  of  a  miscarriage 
of  justice  have  been  diminished,  and  contracting  parties  and  the 
grantors  of  gratuitous  deeds  have  an  additional  guarantee  that 
the  arm  of  the  law  will  strenuously  defend  them  against  any  en- 
croachment upon  their  freedom  of  action,  however  insidious  or  in- 
direct At  the  same  time,  it  would  be  well  that  the  profession 
should  learn  from  the  case  which  has  formed  the  subject  of  these 
remarks,  how  important  it  is,  in  circumstances  where  influence 
arising  from  relationship  or  confidentiality  subsists,  that  the  person 
likely  to  yield  to  such  influence  should  not  only  be  made  fully 
aware  of  his  legal  rights,  but  be  placed  in  the  hands  of  an  in- 
dependent adviser  specially  charged  with  the  protection  of  his 
interests.  J.  K. 


THE  LIABILITY  OF  EMPLOYEES  FOE  INJUEIES  TO 

THEIE  WOEKMEK 

No  one  who  has  perused  the  valuable  address  by  Lord  Shand 
which  was  printed  last  month  in  the  pages  of  this  Journal  can 
have  failed  to  rejoice  that  the  learned  judge  continues  steadily  to 
bring  before  the  public  in  general,  and  especially  before  the  more 
interested  sections  of  it,  certain  views  tending  towards  the  solution 
of  a  problem  worthy  to  be  placed  by  no  means  far  down  among 
the  most  difficult  of  our  day.  Lord  Justice  Bramwell  in  England 
and  Lord  Shand  in  Scotland  have  devoted  time,  learning,  and  such 
leLsnre  as  the  judicial  bench  may  afford  to  its  occupants,  to  a  care- 
ful investigation  of  the  questions  raised,  at  once  as  in  duty  and  by 
profession  bound,  from  the  purely  legal  point  of  view,  and  also  in 
the  aspect  assumed  by  the  subject  when  remedial  measures  and 
legislative  intervention  are  contemplated.  We  cannot,  however, 
fall  to  notice  that  certain  considerations  must  always,  in  Oreat 
Britain  at  least,  tend  to  affect  the  operation  of  any  scheme  of 
insurance  such  as  that  so  admirably  put  by  Lord  Shand  before  the 
intelligent  and  technically  well-informed  audience  he  was  address* 
ing.  It  mskj  be  perhaps  proper  for  us  to  sketch  out,  in  the  firat 
pUtce,  the  deductions  we  conceive  to  be  drawn  from  his  Lordship's 
remarks,  and  then  to  point  out  wherein  we  believe  the  difficulties 
lie  in  the  way  of  carrying  out  what  may  be  generally  termed  the 
assurance  method. 

Lord  Shand,  after  discussing  the  existing  state  of  the  law,  and 
&fler  pointing  out  the  difficulty  of  escaping  from  the  conclusion 
that  a  master  should  be  liable  for  the  famt  of  a  fellow-servant, 
whatever  his  grade,  if  we  adopt  the  principle  recommended  in  the 
Seport  of  the  Committee  of  the  House  of  Commons,  treats 
fieveially  the  proposals  made  for  alterations  of  the  law,  referring  to 
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the  suggestions  for  legislation  made  by  Mr.  Macdonald,  M.P.,  by 
Mr.  Brassey,  and  by  the  Government  measure.  Lord  Shand,  how- 
ever, regards  as  unsound  any  provisions  which  tend  to  make  an 
employer  responsible  to  his  servant,  "  although  he  has  been  guilty 
of  no  personal  fault  or  neglect;"  and  he  further  points  out  that  it 
would  be  possible  for  a  master  to  contract  himself  out  of  such 
liability.  We  think  that  as  to  this  latter  objection  there  would  be 
serious  difficulties  in  arranging  such  contracts.  Nothing  less  than 
a  printed  form  of  rules  would  suffice,  a  copy  being  signed  by  each 
employ^ ;  but  it  may  be  doubted  whether  many  mastei-s  would,  in 
the  face  of  a  rule  not  merely  judge-made,  but  laid  down  by  statu- 
tory enactment,  attempt  any  such  evasion  of  responsibility.  The 
method  of  the  learned  judge  is  insurance,  and  insurance  of  a  mutual 
character,  and  its  advantages  are  skilfully  pointed  out  and  illus* 
trated.  The  funds  would  be  provided,  and  provided  for  accidents 
alone,  by  master  and  by  man  contributing,  as  we  understand  it,  to 
a  Government  fund.  The  existing  friendly  societies  would  be 
utilized  if  possible,  but,  as  we  shaU  point  out  subsequently,  this 
would  not  be  at  all  a  simple  matter,  indeed  we  think  it  impracti- 
cable, owing  to  the  varying  character  not  only  of  the  existing 
societies  themselves,  but  of  the  relief  they  administer,  such  as 
aid  in  sickness,  for  funeral  expenses,  for  death,  for  accident,  in  old 
age,  etc.  But  Lord  Shand  is  prepared  evidently  to  pass  com- 
pulsory laws  if  needs  be,  and  herein  we  find  another  difficulty  in 
agreeing  with  the  scheme  proposed. 

Let  us,  however,  turn  to  one  of  the  chief  obstacles  in  the  path  of 
any  insurance  scheme,  or  at  least  certainly  in  the  path  of  any  com- 
pulsory legislation  with  that  object  in  view. 

It  must  always  be  remembered  that  in  this  countiy  we  have  in 
the  first  place  a  large,  indeed  a  vast  body  of  insurance  societies, 
mcUffr^  the  name.  There  are  friendly  societies  properly  so  called, 
with  their  sister  associations  of  the  industrial  and  provident  types, 
and  further,  there  are  numerous  trades-unions  with  benevolent 
funds  attached  to  them.  All  these  organizations,  if  taken  together, 
represent  an  enormous  capital,  and  a  most  numerous  membership ; 
their  incomes  in  the  aggregate  reach  a  large  sum,  and  taken 
separately  range  from  very  moderate  to  very  considerable  figures ; 
again,  they  have  many  of  them  numerous  branches  ramifying  iu 
all  directions,  each  doing  its  work  in  a  particular  town,  or  county, 
or  district;  and,  above  all,  not  one  trade  but  many  trades  are  included, 
not  one  mode  of  relief  in  necessity  is  adopted  but  many  modes  of 
relief,  not  one  variety  of  pecuniary  difficulty  is  met  by  the  sub- 
scriptions but  almost  every  species.  This  peculiar,  we  may  say 
unique,  position  of  matters  presents  questions  of  real  difficulty  and 
of  great  delicacy  the  moment  any  attempt  is  made  to  alter  the 
existing  relations  of  employers  and  employed  as  to  personal  injuries 
or  death  incurred  by  the  workman  when  pursuing  his  trade.  It 
must  be  remembered  that  these  societies  are  not  the  growth  of 
yesterday,  but  have  existed  for  the  last  hundred  years  or  moTe» 


EMPLOTEBS  AND  WOBKMEN.  67 

gradually  increasing  in  number  and  importance,  and  thia  fact  makes 
change  all  the  more  serious.     We  have  examined  the  reports  of 
the  Chief  Begistrar  of  Friendly  Societies  for  the  year  ending  Slst 
December  1878,  which  have  but  very  recently  been  published,  and 
we  find  that  the  number  of  friendly  societies  registered  and  certified 
in  England  alone  during  that  year  under  the  Acts  specially  passed 
for  them  was  no  less  than  2255,  including  branches,  etc.,  while 
trades-unions,  etc.,  including  loan  societies  and  building  societies, 
swelled  the  total  to  2533.     The  number  of  societies  actually  in 
existence  amount  to  many  thousands,  which  have  a  membership 
of  upwards  of  six  millions  of  persons.    These  reports,  indeed,  in 
themselves  afTord  an  interesting  comment  on  the  scale  on  which 
these  organizations  have  developed  themselves,  and  called  in  to 
their  aid  the  powers  conferred  by  the  Legislature.    ''  Considering 
the  calls  upon  public  charity  during  the  distress  of  the  last  few 
years,"  says  the  Chief  Begistrar,  "  on  the  one  hand,  and  the  expos- 
ures of  mismanagement  in  charitable  institutions  on  the  other,  it 
is  difEicult  to  understand  why  the  promoters  of  charities  should 
take  so  little  pains  to  secure  for  the  societies  in  which  they  are 
interested  the  advantages  and  securities  of  registry.    These  include 
henceforth  for  such  societies  the  use  of  the  public  auditors'  services 
at  a  fixed  scale  of  fees."    These  remarks  at  once  point  to  the  exist- 
ence of  a  large  number  of  similar  associations  outside  the  duly 
registered  bodies,  and  the  consequent  increase  in  the  force  to  be 
attached  tp  any  arguments  based  upon  already  existing  societies, 
having  for  their  object  either  the  direct  insurance  of  their  members 
or  their  indirect  benefit  in  case  of  illness,  accidents,  and  so  forth. 
Of  course  many  of  these  institutions  are  purely  charitable,  and  as 
such  do  not  fall  within  the  scope  of  any  remarks  we  make  as  to 
insurance  in  cases  of  injuries  to  workmen ;  at  the  same  time  they 
not  inaptly  illustrate  the  existence  far  and  wide  of  certain  princi- 
ples of  thrift  and  of  self-reliance  among  the  working  classes,  prin- 
ciples which  we  feel  sure  Lord  Shand  would  earnestly  desire  to 
encourage,  but  which  at  the  same  time  come,  in  their  existing  form 
at  least,  somewhat  into  collision  with  any  system  of  compulsory 
insurance,  or  of  thrift  ensured  by  Act  of  Parliament. 

It  is  a  digression,  we  admit,  but  it  is  a  digression  surely  to  be  par- 
doned among  the  legal  profession,  if  we  ask  his  Lordship  to  consider 
what  the  effect  is  of  similar  thrift  enforced  by  statute  among  the 
Faculty  of  Advocates  or  Society  of  Writers  to  the  Signet.  Is  it 
not  a  shameful  tax  imposed  on  the  many  for  the  benefit  of  the  few? 
Is  it  not  openly  said  to  be  a  device  to  relieve  the  survivors  from 
the  importunities  of  the  widow  and  orphans  of  the  deceased  ?  Is 
it  not  a  closing  up  of  the  fountains  of  compassion  and  charity,  and 
a  pouring  forth  of  the  vials  of  austerity  and  wrath  ?  So  it  is,  and 
yet  this  self-same  paternal  or  maternal  legislation  would  be  applied 
in  some  degree  under  an  assurance  scheme  to  every  trade  in  the 
country.  Crede  expertis^  things  are  not  quite  so  easily  arrayed  as 
iB  suggested;   even  the  very  Germans  themselves  find  that,  and 
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they  have  not  to  contend,  or  rather  when  they  legislated  had  not 
to  contend  against  such  an  army  of  similar  societies  outside  the 
pale  of  law  or  legislative  sanction.  If  we  turn  to  the  work  of 
Professor  Brentano  of  Breslau  University,  with  the  euphonious 
and  simple  title  of  "  Die  Arbeitsversicherung  gemass  der  Heutigen 
Wirthschafbsordnung,"  we  find  that  he  points  out  some  of  the  results 
of  the  German  system  of  compulsory  insurance  for  the  purpose  of 
protecting  workmen  in  event  of  disablement,  or  their  families  in 
event  of  death,  and  when  we  are  considering  seriously  any  projects 
of  this  kind,  we  ought  to  pay  some  attention  to  the  learned  Professor's 
remarks.  Mr.  Ludlow  comments  justly  upon  the  highly  suggestive 
treatment  this  subject  has  received  in  the  work  we  have  just  referred 
to,  and  we  leam  from  Dr.  Brentano  that  in  his  view  the  retnm  from 
labour  should,  in  order  truly  to  repay  the  expenditure,  cover  "  (1)  the 
actual  cost  of  maintaining  the  existence  of  the  worker ;  (2)  the  cost 
of  bringing  up  the  number  of  children  necessary  for  maintaining  the 
requisite  number  of  workers,  and  therewith  the  premiums  neces- 
sary ;  (3)  maintaining  their  children,  in  the  event  of  the  worker's 
early  death,  until  they  are  capable  of  maintaining  themselves ;  (4) 
insuring  his  life,  and  these  already  mentioned  costs,  in  the  event 
of  premature  disablement ;  (5)  insuring  a  provision  for  old  age ;  (6) 
insuring  for  maintenance,  etc.,  in  sickness;  (7)  insuring  burial 
expenses ;  (8)  insuring  for  maintenance  in  event  of  the  failure  of 
work."  This  last  is  a  very  curious  and  remarkable  extension  of 
the  principles  of  insurance,  and  forcibly  illustrates  what  we  have 
just  said  as  to  all  compulsory  insurance.  Not  only  in  this  way 
would  Professor  Brentano's  model  man  have  to  save  for  all  these 
deaths  sickness,  and  family  contingencies,  but  he  would  have  to 
lay  by  for  the  rainy  day  of  dull  times,  bad  trade,  and  no  work. 
But  no  man  could,  model  workman  or  otherwise,  possibly  insure, 
that  is  to  say,  make  certain  provision,  out  of  his  wages  for  all  these 
things  unless  wages  were  very  different  to  what  they  are,  so 
different  indeed  that  it  would  be  impossible  to  pay  for  the  magni- 
ficent products  of  such  expensive  labour.  Perhaps  too  minutely, 
still  with  very  trenchant  observations,  the  learned  author  proceeds 
to  show  that  mutual  insurance  is  the  only  way  in  which  these 
labour  requisites  we  have  enumerated  can  be  secured ;  and  he  goes 
on  to  lay  it  down  that  there  are  no  less  thaii  six  kinds  of  insurance 
necessary  for  the  working  man,  viz.  (1)  for  death  on  the  father's 
part ;  (2)  for  old  age ;  (3)  for  burial  expenses  ;  (4)  for  permanent 
disablement ;  (5)  for  sicfaiess ;  (6)  for  non-employment.  To  make 
such  a  system  safe  it  must,  of  course,  be  universal,  that  is  to  say, 
national,  and  the  author  of  the  scheme  thinks  that  the  amount  of 
the  premium  should  bear  a  direct  proportion  to  the  risks.  Of  this 
it  may  be  observed,  that  were  that  mode  to  be  applied  to  the 
second  and  fifth  kinds  of  insurance  proposed,  the  older  a  man  grew 
the  larger  would  have  to  be  his  payments,  as  old  age  would  be 
approaching  nearer,  and  with  it  an  increased  likelihood  of  sickness, 
or  in  other  words,  as  he  grew  less  able  perhaps  to  pay  his  premiums 
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would  be  increasing.  While  the  existing  societies  present  a  diffi- 
culty sufficiently  great  under  the  plan  advocated  by  Lord  Shand,  they 
wodd  render  any  attempt  to  carry  out  Dr.  Brentano's  method 
almost  impossibla  This  idea  of  insuring  against  non-employment 
must  be  complicated,  for  example,  by  giant  problems  in  the  shape 
of  strikes  and  lock-outs.  We  have  already  shown  one  difficulty  in 
the  case  of  old  age  and  of  sickness,  but  it  is  not  the  only  one,  for 
we  have  already  existing  laws  which  compel  children,  when  able 
to  do  so,  to  contribute  towards  the  support  of  their  parents,  and 
further,  we  have  an  elaborate  Poor  Law  system  to  meet  cases  of 
distress  in  this  way.  Kow  any  such  system  of  insurance  must 
stand  in  the  way  of  the  complete  carrying  out  of  these  laws. 

Practically,  then,  in  this  country,  were  we  seeking  to  insure,  we 
should  have  (apart  from  the  other  considerations  of  existing 
societies)  to  provide  for  cases  of  death  by  the  workman  or  his 
disablement,  and  we  must  endeavour  to  combine  with  this  the 
existing  societies  as  regards  the  work  they  do  to  meet  expenses 
of  burial,  sickness,  and  disablement  from  advancing  years.  The 
German  scheme  so  much  admired  and  held  up  as  an  example  has 
its  defects,  even  firom  the  compulsory  legislation  view.  From  the 
observations  of  Dr.  Brentano  we  learn  that  in  1874  there  existed 
in  Prussia  2802  "  Hiilfskassen  "  (taking  both  those  confined  to  par- 
ticular trades  and  those  not  so  limited),  having  a  membership  of 
nearly  270,000.  In  1876  a  law  was  passed  which  compelled 
every  workman  (not  already  enrolled  in  a  duly  registered  friendly 
society)  to  pay  contributions  to  the  local  sick  society  of  his  trade 
in  the  town  in  which  he  was  employed.  But  this  system,  apart 
from  its  compulsory  character  and  the  objections  to  it  upon  that 
score,  provides  most  inadequately  for  what  is  required,  and  acts 
apparently  with  gross  injustica  No  relief  can  be  obtained  by  any 
member  until  he  has  made  at  least  thirteen  weekly  pajrments; 
again,  if  he  leaves  the  town  'in  which  he  is  located  he  can  claim 
no  relief,  whatever  the  amount  of  his  previous  payments,  after  he 
has  once  exceeded  the  same  period  of  thirteen  weeks  of  absence. 
The  result  is  that  a  man  may  have  lived  in  Kiel  say  twenty  years, 
and  paid  a  large  sum  to  insure  himself  against  sickness  under, 
be  it  always  remembered,  a  compulsory  system,  and  then  when 
dull  trade  comes  and  he  moves  to  Berlin  in  search  of  work,  if 
he  fall  ill  in  thirteen  weeks  all  his  savings  are  thrown  away,  and 
he  comes  upon  the  poor's  roll.  In  this  country  we  should  not 
for  an  instant  permit  such  a  law  or  such  a  state  of  matters;  a 
revolution  woi;ld  be  engendered  in  a  very  few  years,  and  though 
the  German  system  may  have  and  is  admitted  on  all  hands  to 
have  its  merits,  in  these  points  it  fails  lamentably.  No  doubt, 
with  an  oppressive  military  system,  and  an  amount  of  espionage 
depending  upon  it  to  which  we  are  happily  strangers,  this  plan 
has  its  advantages.  The  workman  is  almost  compelled,  at  the 
least  has  a  very  strong  pecuniary  inducement  held  out  to  him,  not 
to  move  from  his  original  place  of  work.    It  is  easier  there  to  mark 


70  EMPLOTEBS  AND  WOBKMEN. 

bim  down,  to  learn  what  he  is  doing,  to  track  him  and  his  children 
out  for  their  destiny  of  military  slavery.  Again,  strikes  may  thus 
be  prevented  from  attaining  any  great  force,  as  their  area  is 
limited  by  all  such  regulations.  But  the  Professor  goes  further 
in  his  condemnation  of  the  system,  and  says  that  all  contributions 
by  employers  are  practically  nothing  but  deductions  from  wages 
wliich  ultimately  come  out  of  the  workman's  pocket.  That,  how- 
ever, is  true  under  all  and  any  circumstances;  for  if  with  Mr.  Mac- 
donald  and  some  others  it  were  made  law  that  the  employer  must 
pay  in  all  cases  for  injuries  to  workmen  in  their  service,  then  it 
is  equally  certain  that  they  could  not  afford  to  pay  the  same  wages, 
and  that  the  workmen  who  were  not  injured  would  indirectly  pay 
for  those  who  were.  We  have  often  read  of  cases  where  men,  to 
avoid  military  service,  have  cut  off  their  thumbs  or  otherwise 
mutilated  themselves,  and  many  a  life  insurance  policy  will  be 
found  to  contain  provisions  excluding  the  heirs  of  suicides  from 
the  benefits  of  the  insurance;  now  these  cases  appear  to  us  to 
offer  good  illustrations  of  what  might  be  expected  to  happen  were 
any  such  Quixotic  ideas  to  prevaoL  A  man  by  a  well-designed 
accident  might  provide  for  the  future  in  a  manner  truly  simple 
and  truly  efficient,  but  with  a  result  in  the  aggregate  fatal  to  the 
commerce  of  any  country  where  such  a  law  prevaUed.  It  may  be, 
and  no  doubt  is  true,  that  the  German  system  is  inadequate  to  meet 
the  requirements  it  professes  to  do,  but  that  is  the  case  in  any  com- 
pulsory method.  As  to  the  fault  in  the  learned  Professor's  opinion 
lying  wholly  with  the  absence  of  insurance  for  cases  of  non-employ- 
ment, that  is  only  a  communistic  idea,  and  utterly  revolutionary  both 
in  theory  and  in  practice.  Capital  and  labour  alike  must  suffer  from 
periods  of  depression  and  rise  in  times  of  success,  but  in  neither  the 
one  nor  the  other  can  compulsory  thrift  be  made  efficiently  to  tell. 
Any  such  legislation  rapidly  becomes  tyranny  if  it  is  not  so  at  the 
outset,  and  will  fall  and  fall  with  a  mighty  rush,  just  as  the  sump- 
tuary laws  vainly  again  and  again  attempted  in  the  earlier  times  of 
the  world's  history. 

The  true  remedy  is  in  liberty,  and  not  in  compulsory  payments. 
The  problem  is  to  give  liberty  without  licence.  Develop  the  existing 
societies,  protect  their  funds,  punish  those  who  defraud  or  injure 
them,  widen,  if  you  please,  the  area  of  an  employer's  responsibility, 
remembering  that  the  true  balance  of  capital  and  labour  will  alwa}rs 
in  freedom  assert  itself,  and  an  arrangement  may  be  reached  such 
as  will  suffice  for  the  wants  of  alL  On  the  other  hand,  to  compel 
payments  by  the  workmen,  even  with  parallel  payments  by  the 
employers,  is  to  take  from  them  a  tax  in  addition  to  that  they 
already  bear  in  paying  to  their  voluntary  societies,  and  to  injure 
seriously  these  useful  bodies. 

Moreover,  with  trades-unions  and  other  bodies  which  combine 
separate  objects  with  their  benefit  funds,  we  should  encounter 
another  and  most  important  form  of  opposition.  It  is  not  to  be 
readily  believed  that  these  bodies  will  relinquish  so  important  a 
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bTanch  of  their  oiganization,  and  it  is  bard  to  give  credence  to  any 
theory  founded  on  the  idea  that  these  are  one  and  all  to  be  swept 
away  if  they  refose  to  yield.  If  there  is  to  be  any  such  plan  of 
iosorance  it  must  be  national,  and  it  must  be  voluntary ;  were 
these  two  requisites  attained  it  might  work  wonders,  but  we  confess 
to  absence  of  belief,  and  fear  that  at  least  in  the  direction  of  the 
Gennan  system  our  legislators  must  almost  abandon  hope. 


EVIDENCE  IN  EELATION  TO  BILLS  OF  EXCHANGE. 

There  have  been  several  recent  cases  bearing  upon  the  question, 
under  what  circumstances  is  it  competent  to  admit  proof  other 
than  writ  or  oath  to  overcome  the  legal  presumption  which  exists 
in  favour  of  the  holder  of  a  bill  of  exchange  ?  The  rule  that  the 
acceptor  must  prove  in  a  question  with  the  drawer  the  want  of 
value  by  his  writ  or  oath  has  been  declared  by  one  learned  judge 
to  be  "  all  but  inflexible  "  {per  Lord  Medwyn  in  Little  v.  Smithy 
Dec.  9, 1845, 8  D.  265).  At  the  same  time  this  veiy  case  may  serve 
to  show  that  it  is  not  inflexible,  although,  as  admitted  by  another  of 
the  learned  judges  who  decided  it,  "  the  exceptions  must  be  rare 
and  singular."  The  Scottish  Courts  received  encouragement  to  relax 
this  rule  from  the  decision  in  the  House  of  Lords  in  the  case  of 
Eunter  (March  1834,  Shaw's  Sup.  130),  when  Lord  Wyndford 
remarked  that  its  blind  enforcement,  if  generally  acted  upon,  would 
be  "  a  cover  for  every  species  of  iniquity,"  and  added,  "  Your  Lord- 
ships will,  I  think,  confer  a  great  beneflt  on  Scotland  by  giving 
yoar  sanction  to  this  precedent  or  to  the  judgment  of  the  Court 
bebw  in  the  present  case." 

In  Bums  v.  Burns  (July  20, 1841,  3  D.  1273)  we  have  an  in- 
stmctive  decision  coming  in  point  of  time  between  those  of  Hunter 
and  of  Little  v.  Smith,  In  that  case  the  pursuer,  the  drawer  of  a 
bill,  sued  the  trustees  of  his  deceased  son  who  had  signed  it  as 
acceptor  for  value  received  At  the  time  when  the  bill  was 
drawn  the  pursuer  was  sequestrated,  and  had  been  incarcerated  for 
debt  The  son  lived  for  two  years  after  the  bill  became  due,  and 
during  that  time  the  pursuer  brought  an  action  of  aliment  against 
him,  in  which  he  described  himself  as  a  person  reduced  to  poverty, 
but  nevertheless  made  no  mention  of  the  bill,  or  of  such  a  debt 
being  due  to  him.  On  account  of  these  and  other  similar  circum- 
stances the  Lord  Ordinary  held  that  the  bill  must  be  looked  upon 
as  one  signed  without  value,  and  this  judgment  was  adhered  to  by 
the  Inner  House,  although  some  of  the  judges  seem  to  have  come 
to  their  decision  with  difficulty.  Lord  FuUerton,  while  admit- 
ting that  the  proof  or  averment  of  fraud  against  the  holder  of  a 
bill  been  held  in  some  cases  to  let  in  an  exception  from  the 
general  rule,  was  inclined  to  draw  a  distinction  arising  from  the 
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kiiid  of  fraud  alleged,  and  to  hold  that  the  fraud  must  be  that  of 
the  holder  "  either  in  the  original  contrivance  of  the  bill,  or  in  his 
acquisition  of  it  by  indorsation."  That  distinction  is,  however, 
repudiated  by  Lord  Justice-Clerk  Hope  in  Little's  case,  who  points 
out  that  it  was  not  adopted  by  the  rest  of  the  Court,  and  was 
irreconcilable  with  the  interlocutor  of  the  Lord  Ordinary,  in  which 
Lord  FuUerton  concurred  One  remark  of  Lord  Fullerton's  should 
be  borne  in  mind  in  the  consideration  of  this  class  of  cases.  He 
says,  "  Where  a  pursuer  does  not  and  cannot  rest  entirely  on  the 
general  presumption  that  value  was  paid  in  cash,  but  states  value 
to  have  been  given  in  a  particular  way,  the  trutii  of  these  state- 
ments may  competently  be  tested  by  their  extrinsic  consistency 
with  each  other  on  the  admitted  facts  of  the  case." 

A  reference  to  recent  cases  will  show  that  the  general  rule  has 
not  in  modem  practice  been  relaxed,  and  that  it  is  only  in  sus- 
picious circumstances,  arising  mainly  from  the  statements  or 
admissions  of  the  party  founding  upon  the  bill,  that  proof  other 
than  by  his  writ  or  oath  will  be  allowed.  In  the  case  of  Wilson 
v.  Scott  (June  11, 1874, 1  R  1003)  the  circumstances  were  these: 
the  pursuer  was  the  drawer  and  indorser  of  a  bill ;  he  petitioned 
the  Court  for  recovery  of  it  from  a  holder  who  he  alleged  had 
received  it  for  a  specisJ  purpose,  and  was  retaining  it  improperly. 
On  the  other  hand,  it  appeared^that  this  holder  was  the  agent  and 
custodier  of  a  firm  to  whom  the  pursuer  was  indebted  in  a  larger 
amount  than  that  contained  in  the  bilL  In  the  Sheriff  Court  in 
which  the  action  originated  a  proof  of  the  distinct  averment  made 
by  the  pursuer  was  allowed  and  taken,  and  a  decision  given  in  his 
favour.  But  in  the  Court  of  Session  it  was  found  that  his  allega- 
tions could  only  be  proved  by  the  writ  or  oath  of  his  opponents. 
Lord  Ormidale  remarked,  "  At  first  I  had  some  difiSculty  as  to 
whether  a  case  of  fraud  is  not  in  substance  averred  in  this  case, 
although  the  expression  fraud  is  not  used,  and  whether  the  re- 
spondents might  not  therefore  be  entitled  to  a  proof  prout  dejure. 
But  I  very  much  fear  that  if  such  a  proof  were  allowed  in  this 
case,  every  party  who  had  granted  a  bill  and  who  objected  to  pay- 
ment of  it  might  say  to  the  holder,  *  I  gave  you  this  bill  for  your 
accommodation  merely,  while  you  now  attempt  to  enforce  payment 
of  it  as  if  it  had  been  given  to  you  for  value,  and  as  this  is  a  fraud 
I  am  entitled  to  a  proof  at  large.' "  It  would  seem  from  this  remark 
that  an  express  averment  of  fraud  is  in  his  Lordship's  opinion 
sufiicient  to  admit  such  a  proof.  In  the  opinion  of  the  Lord 
Justice-Clerk,  however,  the  result  of  the  authorities  is  that  even 
the  "  allegation  of  fraud  with  nothing  to  support  it  in  the  circum- 
stances admitted  or  proved  scripto  is  not  sufficient  to  render  parole 
proof  competent." 

The  above  case  may  be  compared  with  the  more  recent  decision  in 
Alexander  v.  Stewart  (Jan.  27, 1877,  4  B.  366).  Here  a  proof  was 
allowed  because  of  the  statements  and  admissions  of  the  respon^^ 
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dent  (the  charger),  which  pointed  to  the  bill  being  only  a  collateral 
security  for  another,  and  one  of  much  smaller  amount.  "  It  is  clear," 
says  Lord  Ormidale,  "from  what  he  (the  charger)  says,  that  he 
obtained  the  bill  charged  on  in  circumstances  entirely  foreign  to 
those  of  an  ordinary  bill  transaction.  The  suspender  adhibited  his 
name  to  a  blank  piece  of  stamped  paper,  and  the  charger  filled  it 
np  for  £35,  although  the  bill  which  he  says  it  was  intended  to 
come  in  the  place  of  was  an  acceptance  for  only  £14,  5s.  But 
although  in  this  way  he  obtained  the  new  bill  for  £35,  the  charger 
ako  retained  the  old  bill  and  discounted  the  new  one  at  his 
bankers'."  The  charger  here,  it  should  be  mentioned,  in  his  charge 
made  a  deduction  of  the  difference  between  the  two  bills.  The 
principle  of  the  case  of  Brock  v.  Newlands  (11th  Nov.  1863,  2 
Macp.  71)  was,  as  has  been  observed  from  the  bench,  "that  an 
admission  that  a  bill  had  to  some  extent  been  granted  without 
^'alue  did  not  of  itself  deprive  the  charger  of  the  presumption  of 
onerosity  as  to  the  balance  of  the  sum  in  the  bill "  {per  Justice- 
Clerk  Inglis  in  Mercer,  Dec.  21,  1864,  3  Macp.  300);  and  Lord 
GiBbrd,  in  deciding  Alexander's  case,  guards  himself  from  "  seeming 
to  trench  on  the  now  recognised  rule,  that  it  will  not  weaken  the 
privileges  of  a  bill  that  the  holder  admits  that  only  partial  value 
was  given  for  it.  The  balance  will  still  be  held  as  an  approved 
debt  against  the  acceptor,  and  as  to  this  balance  the  onus  will  not 
be  changed,  and  the  rights  of  the  drawer  or  holder  will  not  be 
impaired  any  farther  than  his  own  admission  goes."^ 

In  the  case  of  the  City  of  Glasgow  Bank  v.  Jackson  and  Others 
{May  12, 1869,  7  Macp.  757)  we  have  an  instance  of  an  admission 
by  the  holders  of  a  promissory  note  as  to  the  circumstances  under 
which  a  bill  was  granted  which  was  held  insufficient  to  open  the 
way  to  a  proof  at  large.  The  pursuers  here  admitted  that  no  pre- 
sent value  was  given  for  the  note  sued  on,  but  explained  that  it 
was  held  as  a  security  for  the  fluctuating  balance  which  might  be 
due  on  the  cash  account  of  one  of  the  defenders,  who  at  the  date  of 
the  note  was  their  agent.  The  defenders,  on  the  other  hand,  said 
it  was  granted  as  a  security  for  a  spedjic  amount  of  overdrafts  due 
by  him,  and  that  the  liability  was  extinguished  by  subsequent 
payments  made  by  him  into  his  account.  It  was  clear  that  if 
the  defenders  were  correct  in  this  statement  the  liability  had  been 
extinguished.  The  sole  question  between  the  parties  was  whether 
this  note  was  a  security  for  a  fluctuating  or  a  specific  amount. 
And  how  was  this  to  be  determined — by  writ  or  oath  of  the  pur- 
suers or  by  a  proof  at  large  ?  Lord  Barcaple,  who  decided  the  case 
in  the  Outer  House,  said,  "  The  Lord  Ordinary  thinks  that  this  is 
the  only  point  of  difficulty  in  the  case.  But  he  is  of  opinion  that 
the  contention  of  the  bank  is  well  founded.  They  are  the  holders 
'^f  a  note  with  the  legal  presumption  of  value  in  their  favour,  which 
in  the  ordinary  case  can  only  be  rebutted  by  writ  or  oath.  It  is 
true  that  this  rule  has  been  equitably  and  beneficially  relaxed  in 
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some  cases  when  there  was  something  suspicious  or  irregular 
appearing  on  the  face  of  the  transaction,  or  when  the  presumption 
of  onerosity  was  neutralized  by  the  admissions  of  the  holder  or  the 
unquestionable  facts  of  the  case.  In  such  instances  parole  proof 
has  been  admitted  though  not  without  difl&culty.  But  the  present 
case  is  not  of  that  kind.  It  is  not  alleged  that  there  was  anything 
in  the  slightest  degree  suspicious  or  irregular  in  the  way  in  which 
the  note  was  taken  by  the  bank.  Nor  does  their  statement  as  to 
the  purpose  for  which  it  was  taken  and  held  by  them  in  any  degree 
conflict  with  the  presumption  of  onerosity."  In  his  opinion  there 
was  nothing  "  in  the  aspect  of  the  case  to  aid  the  demand  for  the 
relaxation  of  the  ordinary  rule  of  law  as  to  the  mode  of  proof." 
The  decision  was  unanimously  adhered  to. 

Where  an  indorsee  was  at  once  the  agent  for  the  indorsers  and 
of  the  acceptor  (the  debtor)  it  was  held  that  there  was  nothing  in 
that  fact  to  overcome  the  prima  facie  evidence  that  he  was  creditor 
in  the  bill  {Stiell  v.  Holmes,  July  7,  1868,  6  Macp.  994). 

Where  there  are  writings  throwing  light  upon  the  true  natiure 
of  a  bill  transaction,  it  will  be  competent  to  prove  by  parole  facts 
relating  to  such  writings.  In  the  case  of  Fraser  v.  Fraser  (Feb. 
9, 1871, 9  Macp.  497)  the  pursuer,  William  Fraser,  who  was  acceptor 
of  a  bill,  sued  the  executor  of  the  drawer  for  the  amount  contained 
in  it,  alleging  that  this  bill  was  the  renewal  in  part  of  another  for 
a  larger  amount  accepted  by  him  to  accommodate  the  deceased. 
He  produced  and  founded  upon  a  holograph  letter  which  he  alleged 
he  had  got  from  the  deceased  in  exchange  for  the  renewal  bill  The 
letter  contained  an  acknowledgment  of  having  received  an  accom- 
modation bill,  and  it  bore  the  same  date  as  the  bill,  but  the  pursuer 
admitted  that  tliis  date  had  been  filled  in  by  himself.  It  was  held 
competent  to  prove  by  parole  the  date  of  this  letter — the  fact  of  the 
bill  in  question  being  a  renewal  of  one  of  earlier  date,  that  it  was 
identicjd  with  the  one  referred  to  in  the  letter  which  had  been 
given  in  exchange  for  it.  Lord  Benholme  remarked,  "A  holograph 
document  in  the  handwriting  of  the  drawer  of  the  bill  is  produced, 
and  if  that  document  is  capable  of  being  referred  to  the  .original 
bill,  then  there  is  a  material  basis  on  which  parole  proof  may  be 
adduced  to  connect  the  one  with  the  other,  and  there  is  no  rule 
of  law  by  which  parole  proof  of  the  application  of  the  document 
to  the  bill  can  be  excluded.''  The  above  case,  and  still  more 
clearly  the  case  of  Tfionis  v.  Thorns  (Dec.  20, 1867,  6  Macp.  174), 
establish  that  when  a  party  founds  upon  a  writing  in  order  to  show 
the  true  position  which  he  holds  with  regard  to  a  bill  of  exchange 
or  promisspry  note,  it  is  not  necessary  that  this  writing  should  be 
probative.  In  Thorns*  case  the  pursuer,  co-acceptor  of  a  promissory 
not^,  having  paid  the  full  amount  to  the  holder,  sought  recovery 
of  this  sum  from  the  representatives  of  the  other  acceptor,  deceased, 
and  founded  upon  a  writing  in  which  the  latter  acknowledged  that 
the  pursuer  was  only  security.    This  writing  was  not  holograph, 
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bat  was  signed  by  the  deceased  The  Court  here  drew  an  impor- 
tant distinction  between  writings  by  which  a  person  becomes 
directly  bound,  and  which  form  the  substantive  vinctUa  upon 
which  action  may  be  raised,  and  those  which  are  to  be  used  merely 
33  evidence  of  a  fact. 

From  this  brief  review  of  the  above  cases  it  will  be  seen  that 
the  rule  in  question  holds  as  strongly  now  as  ever  it  did,  in  spite 
of  the  modem  tendency  to  favour  an  unrestricted  mode  of  proof. 
As  to  the  exceptions,  the  best  statement  of  the  law  seems  to  be 
that  of  Lord  Barcaple's,  already  quoted,  according  to  which  there 
must  be  either  something  suspicious  in  the  facts  of  the  case — an 
admission  which  goes  to  rebut  the  presumption — or  unquestioned 
facta  having  the  siarme  effect,  and  even  then  parole  proof  will  be 
admitted  ^ith  difficulty. 

So  much  for  common  law.  But  what  of  statute  ?  Does  the  11th 
section  of  the  recent  Sheriff  Court  Act  not  apply  to  the  case  of  a 
bill  or  promissory  note  ?  This  is  a  question  which,  so  far  as  we 
know,  hflLS  not  yet  been  distinctly  raised.  There  seems  Uttle  doubt, 
however,  that  it  does.  A  bill  is  certainly  a  writing,  and  a  liquid 
docnment  of  debt,  and  the  section  contains  no  exceptions,  only  it  is 
clear  that  in  the  case  of  a  bill,  caution  or  consignation  on  the  part 
of  the  objector  would  be  ordered.  If  therefore  the  objector  to  a 
bill  has  only  money  or  credit,  he  can  now  escape  the  restricted 
proof  by  writ  or  oath  of  his  adversary,  and  by  stating  an  objection 
on  record,  open  the  way  to  proof  at  large. 


SCOTTISH  AND  ENGLISH  LAW  OF  EVIDENCE  AS  TO 
THE  ADMISSIBILITY  OF  STATEMENTS  OF  PER- 
SONS  DECEASED. 

There  are  not  a  few  things  in  the  English  law  and  the  methods 
of  procedure  of  the  English  Courts  which  might  with  advantage 
be  imported  into  the  Scottish  system  of  law  and  methods  of  pro- 
cedure; but  there  are  a  great  many  more  things  which  our 
southern  neighbours  might  with  advantage  borrow  from  us. 
Already  they  have  made  great  advances  in  this  direction.  The 
AisioQ  of  law  and  equity,  which  has  led  to  an  entire  reconstruction 
of  the  English  judicature,  is  an  idea  derived  from  Scotland,  and  in 
niaking  that  reform  the  English  law  tardily  followed  the  example 
set  in  this  country  centuries  ago.  It  is,  however,  in  the  department 
of  criminal  jurisprudence  that  the  English  lawyers  have  most  to 
learn  from  us,  and  in  which  we  have  most  indisputably  a  right  to 
claim  a  decided  superiority.  It  is  almost  inconceivable  to  us  (or 
it  would  be,  if  we  did  not  know  the  deep-rooted  affection  of  the 
English  people  for  conducting  affairs  in  an  anomalous  and  hap- 
luiwd  way)  how  they  persisted  so  long  in  ignoring  the  necessity 
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(ff  having  a  public  prosecutor, — ^were  so  long  in  bringing  themselves 
to  see  that  it  is  not  according  to  the  "  natural  fitness  of  things  '* 
that  there  should  not  be  a  public*  official  whose  duty  it  is  to  pro- 
secute crimes  which  are  much  more  offences  against  society  than 
offences  against  individuals.  And  if  there  is  anything  more  sur- 
prising than  this,  it  is  that  justice  has  managed  daudo  pede  to 
stagger  along  somehow,  and  generally  has  succeeded  in  arriving  at 
its  destination  without  many  serious  capsizes  on  the  way  after  all. 

We  in  Scotland  cannot  help  being  amazed  at  the  crass  and 
obstinate  adherence  of  the  English  Courts  to  their  system  of  rules 
of  evidence — arbitrary  and  artificial  rules  which  seem  as  if  they  had 
been  expressly  devised  to  exclude  the  light  of  truth  from  the  case — 
rules  which  are  all  the  more  dangerous,  because  in  new  applications 
of  them  we  generally  find  the  decision  deduced  with  an  invincible 
logic,  but  deduced  from  a  caprice.  Take,  for  example,  the  subject 
of  what  in  England  is  called  "  Dying  Declarations,"  to  which  our 
immediate  attention  has  been  called  by  the  Bedingfield  murder  case, 
an  article  on  which  we  recently  extracted  firom  the  Law  Pimes  (see 
vol.  xxiii.  644).  The  case  has  been  the  subject  of  a  lively  controversy 
(but  chiefly  on  another  point),  which  has  interested  the  English 
legal  world,  and  has  surprised  and  amused  the  Scottish  legal  world ; 
surprised,  because  the  spectacle  of  an  eminent  judge  throwing  aside 
his  judicial  reserve  and  entering  the  lists  against  the  newspaper 
assailants  of  his  ruling  is  one  to  us  unprecedented ;  and  amused, 
because  those  familiar  with  the  practice  of  the  Scottish  Courts  can- 
not easily  see  how  there  was  anything  to  have  a  controversy  about. 

In  Scotland,  in  all  cases,  civil  and  criminal,  the  statement  of  a 
person  whose  evidence  would  have  been  admissible  at  the  time  he 
spoke  may  be  proved  by  the  evidence  of  those  to  whom  it  was 
made,  if  the  person  making  it  dies  before  the  trial.  This  is 
not  so  much  an  exception  to  the  rule  that  hearsay  evidence  is 
inadmissible,  as  an  illustration  of  the  principle  on  which  the  rule  is 
founded.  The  statement  of  the  deceased  is  not  the  best  evidence 
that  can  be  imagined,  but  it  is  the  best  evidence  that  can  be 
obtained.  Our  Courts  rightly  regard  as  the  best  evidence  the 
evidence  than  which  no  better  can  be  had.  It  is  different  in 
England.  "  Proof  of  this  description  is  admissible  in  no  civil  case, 
and  in  criminal  cases  only  in  the  single  case  of  homicide,  *  where 
the  death  of  the  deceased  is  the  suQect  of  the  charge,  and  the 
circumstances  of  the  death  are  the  subject  of  the  dying  declara- 
tion'" (Taylor  on  Evidence,  i.  606).  Further,  before  being 
received  the  statement  of  the  murdered  person  must  be  proved 
to  the  satisfaction  of  the  judge  to  have  been  made  under  a  sense 
of  impending  and,  as  Mr.  Justice  Lush  said  in  one  case,  almost 
immediate  death.  The  reason  why  such  statements  are  admitted 
at  all  is,  as  stated  by  Chief  Baron  Eyre,  "that  they  are  made  when 
every  hope  'of  this  world  is  gone,  when  every  motive  to  falsehood 
is  silenced,  and  the  mind  is  induced  by  the  most  powerful  con- 
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siderations  to  speak  the  truth."     We  are  far  from  underrating 

the  importance  of  this  consideration.     The  fact  that  a  statement 

is  made  under  a  sense  of  impending  death  may  give  an  additional 

character  of  trustworthiness  to  it,  but  its  absence  is  no  reason  for 

excluding  the  statement  altogether.     In  Bedingjield's  case  the 

absurdity  of  the  English  prohibitory  rules  was  most   glaringly 

illustrated.     The  leading  circumstances  of  the  case  we  may  briefly 

recalL     On  the  day  of  the  murder,  the  prisoner  and  the  woman 

he  killed  had  an  altercation  in  the  house  of  the  latter.     The  man 

left  her,  got  a  razor,  returned  to  the  house,  and  shortly  after  a 

loud  scream  was  heard  from  the  woman.     She  was  immediately 

after  seen  coming  from  the  house  with  her  throat  cut,  bleeding 

profusely,  and  seemingly  very  much  frightened.     She  was  met  by 

two  women,  who  led  her  back  into  the  house,  where  she  died  ten 

minutes  afterwards,  having,  after  she  lost  the  power  of  speech, 

continued  to  point  to  the  room  in  which  the  prisoner  was.     He 

was  found  lying  on  the  floor  with  his  throat  cut  also,  but  not  so 

severely.     A  razor  was  found  under  his  hand.     The  defence  was 

that  the  woman  attempted  to  murder  the  man  and  then  committed 

suicide.     But  the  evidence  against  the  man  was  by  the  jury  held 

conclusive.     There  was,  however,  one  piece  of  direct  evidence — the 

only  piece  of  direct  evidence  in  the  case — which  was  excluded. 

When  the  injured  woman  met  the  two  women  after  she  left  the 

house,  she  made  a  statement  the  nature  of  which  was  pretty  well 

known  before  any  authoritative  intimation  of  its  import  was  given, 

but  which  the  Lord  Chief  Justice  now  informs  us  in  his  recent 

pamphlet  was,  "  Oh  dear,  aunt !  see  what  Bedingfield  has  done." 

The  judge  refused  to  receive  this  statement  as  a  dying  declaration, 

for  it  was  not  shown  that  the  woman  when  she  made  it  was  aware 

that  she  was  dying.     And  according  to  the  rule  of  English  law,  it 

was  rightly  rejected,  because  the  poor  creature  in  the  perturbed 

state  of  her  mind  could  have  had  no  deliberate  thought  as  to 

what  was  to  happen — ^whether  she  was  to  live  or  die,  or  whether 

if  death  were  to  ensue  it  was  imminent  or  remote.     An  attempt 

was  made  to  get  in  the  statement  as  part  of  the  res  gestae.    The 

scream  of  the  woman,  said  Chief  Justice  Cockbum,  was  part  of  the 

r«  gestae;  but  the  statement  made  a  minute  or  two  after,  was 

made  too  late  to  form  part  of  the  res  gestae,  having  been  made 

"  after  all  was  over."     It  is  difficult  to  see  how  "all  was  over."     To 

any  ordinary  mind  it  would  seem  that  the  statement  made  so 

soon  after  the  act  of  violence,  and  when  the  woman  was  in  a  state 

of  agitation  caused  by  that  act  of  violence,  was  part  and  parcel  of 

the  affair.    And  what  strikes  us  as  singular  is  that  while  the 

articulate  statement,  the  import  of  which  was  not  doubtfiil,  was 

rejected,  the  gesture  of  the  woman  in  pointing  to  the  room  where 

the  man  was,  the  significance  of  which  might  be  disputed,  made 

afler  the  statement,  was  not  rejected  as  too  late  to  form  part  of 

the  res  gestae.    The  Chief  Justice  regretted  that  the  law  compelled 
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him  to  reject  any  piece  of  evidence,  but  the  state  of  the  law  was 
such  that  he  could  not  help  rejecting  evidence  of  the  woman's 
statement.  There  is  no  more  pitiable  spectacle  presented  in  a 
court  of  justice  than  that  presented  when  a  judge  acknowledges 
that  the  law  is  in  such  a  state  as  to  compel  him  to  reject  evidence 
which  is  all-important,  and  which  every  principle  of  common  sense 
induces  him  to  accept.  To  our  mind  no  case  could  more  illustrate 
the  artificial  and  arbitrary  nature  of  the  rules  of  evidence  which 
prevail  in  the  English  Courts,  and  the  crass  and  obstinate  spirit  in 
which  the  English  lawyers  adhere  to  them, — acknowledging  that 
they  are  galled  by  the  fetters  that  bind  them,  and  making  no 
attempt  to  have  them  removed. 

In  Scotland,  in  such  a  case,  a  different  result  would  have  happened. 
Evidence  of  the  statement  made  by  the  injured  woman  would  have 
been  received  at  once  and  without  question.  There  would  have  been 
two  separate  grounds  for  receiving  it.  In  the  first  place,  it  would 
have  been  received  as  the  best  evidence  obtainable, — the  woman 
being  dead.  In  the  second  place,  it  would  have  been  received 
although  the  woman  had  lived  and  been  a  witness ;  being  made 
de  recenti  after  the  outrage.  Mr.  Dickson  in  his  book  on  Evidence 
refers  to  the  principle  "  which  in  criminal  cases  admits  proof  of 
statements  made  by  the  injured  party  de  recenti  after  the  alleged 
crime.  Such  expressions  being  the  natural  outpourings  of  feelings 
aroused  by  the  recent  injury,  and  still  unsubsided,  are  a  consequence 
and  continuation  of  the  res  gestce,  and  corroborate  the  party's 
evidence  for  the  Crown  "  (Treatise  on  the  Law  of  Evidence,  i.  82). 
Again  he  says,  "  The  law  of  this  country  does  not  recognise  the 
distinction  taJcen  in  England  by  which  proof  that  the  injured  party 
stated  de  receifUi  he  had  been  robbed,  or  the  like,  is  admitted  while 
proof  that  he  named  the  assailant  is  excluded  "  (i.  83). 

Lord  Chief  Justice  Cockbum's  ruling  that  the  statement  was  not 
part  of  the  rea  gestcB,  has  been  in  England  questioned  on  the 
authority  of  English  cases  by  many  critics.  Chief  among  the  foe- 
men  has  been  Mr.  W.  Pitt  Taylor,  the  author  of  the  well-known 
book  on  Evidence.  The  Chief  Justice  has  published  a  pamphlet 
in  reply,  and  Mr.  Taylor  has  published  a  rejomder  in  which  he  has 
made  several  very  palpable  hits.  It  is  not  usual  for  a  judge  to 
reply  to  strictures  upon  his  ruling  on  a  point  where  life  and  death 
are  concerned ;  as  it  was  in  this  case,  according  to  the  opinion  of 
the  Chief  Justice  himself  at  the  trial,  where  he  said,  if  evidence  of 
the  statement  were  received  "  it  might  have  a  fatal  effect."  At 
any  rate  if  a  reply  is  to  be  made,  the  reply  should  be  crushing. 
It  is  crushing — in  a  way.  Upon  the  question,  what  is  the  meaning 
of  the  term  res  gestce  as  applied  to  a  criminal  case,  the  Chief 
Justice  says : — 

To  this  I  Bhoold  propose  to  answer  thus :  Whatever  act  or  series  of  acts 
constitnte^  or  in  point  of  time  immediately  accompany  and  terminate  in  the 
pzindpal  act  changed  as  an  offence  against  the  accused,  from  its  inception  to 
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iU  consummation  or  final  completion,  or  its  prevention  or  abandonment, 
whether  on  the  part  of  the  agent  or  the  wrong-doers  in  order  to  its  performance, 
or  on  that  of  tne  patient  or  party  wronged  in  order  to  its  prevention,  and 
whatever  may  be  said  by  either  of  the  parties  during  the  continuance  of  the 
transaction  with  reference  to  it — including  herein  what  may  be  said  by  the 
suffering  party  though  in  the  absence  of  the  accused,  during  the  continuance 
of  the  action  of  the  latter  actual  or  constructive — as,  e.g.  in  the  case  of  flight 
or  applications  for  assistance — form  part  of  the  principal  transaction,  and  may 
be  given  in  evidence  as  part  of  the  res  gestce  or  particulars  of  it ;  while,  on  the 
other  hand,  statements  made  by  the  complaining  party,  after  all  action  on  the 
part  of  the  wrong-doer — actual  or  constructive — lias  ceased  through  the  com- 
pletion of  the  principal  act  or  other  determination  of  it,  by  its  prevention,  or 
Its  abandonment  by  the  wrong-doer — such  as,  e.g.  statements  made  with  a  view 
to  the  apprehension  of  the  offender — do  not  form  part  of  the  res  gestae  and 
should  be  excluded. 

Mr.  Dickson  says,  in  the  work  already  cited,  in  reference  to  the 
subject  of  res  gestce,  "  The  admissibility  of  statements  on  this 
ground  is  determined  by  the  judge  according  to  their  connection 
with  the  relative  facts,  and  in  the  exercise  of  a  sound  discretion ; 
it  being  extremely  difficult,  if  not  impossible,  to  bring  this  class  of 
cases  within  the  limits  of  a  more  particular  description  "  (i.  80).  In 
matters  of  this  kind  where  it  is  difficult  to  lay  down  precise  rules, 
it  is  bettor  not  to  attempt  to  do  so.  Success  is  hardly  possible, 
and  an  unsuccessful  effort  entails  the  hazard  of  embarrassing  the 
judges  in  future  cases.  We  do  not  think  the  Lord  Chief  Justice 
has  been  fortunate  in  his  attempt  to  lay  down,  in  a  manner  worthy 
of  a  schoolman  of  the  middle  ages  precise  definitions  on  a  subject 
confessedly  difficult  of  definition.  His  distinctions  are  artifiicial, 
the  statement  of  them  is  involved,  and  the  whole  scheme,  while 
affecting  to  be  elaborately  precise  and  all-comprehensive,  fails  to 
afford  any  rule  in  cases  which  are  obvious  and  which  are  suggested 
by  the  case  in  hand.  What  seemed  far  firom  clear  before  appears 
much  more  puzzling  now.  In  another  passage  the  Chief  Justice 
says,  "A  man  finds  himself  waylaid  by  another  who  makes  a 
murderous  assault  upon  him ;  whereupon,  succeeding  in  making 
his  escape,  he  flies,  and  outrunning  his  assailant  applies  to  the  first 
person  he  meets  for  protection,  stating  what  has  happened,  and 
who  it  is  that  has  assailed  him,  and  from  whom  he  apprehends 
danger.  In  such  a  case  I  should  have  no  difficulty  in  holding  the 
statement  so  made  to  be  properly  part  of  the  res  geatce"  We  put 
this  query,  Suppose  a  person  assailed  believes  that  the  assailant 
b  folTowiAg  hi^  when  L  is  not,  is  a  statement  made  by  the  former 
after  "  all  action  has  ceased  "  on  the  part  of  the  assailant  admissible 
as  part  of  the  res  geatce  f  The  Chief  Justice  speaks  of  statements 
being  inadmissible  when  made  after  all  action  on  the  part  of  the 
wrong-doer  has  ceased,  as  by  abandonment  of  the  principal  act  ; 
but  he  says  they  are  admissible  in  the  case  of  flight.  It  has  not 
occurred  to  him  that  there  are  cases  where  the  two  elements  of 
flight  of  the  assailed  and  abandonment  of  his  purpose  by  the 
it  are  combined. 
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In  reference  to  the  case  before  him  his  Lordship  says  the 
woman  when  she  made  the  statement  was  not  "running  away 
from  an  assailant.  She  had  left  the  assailant  lying  in  her  front 
room  with  his  throat  cut,  which,  as  appeared  from  her  gestures 
when  brought  into  the  house,  she  perfectly  well  knew."  The  ges- 
tures, as  we  have  already  remarked,  both  from  their  being 
later  in  point  of  time  and  from  their  being  of  less  unmistakable 
import,  were  much  more  admissible  than  the  statement.  His 
Lordship  further  says,  from  the  moment  the  assailant  cut  his 
throat  and  fell  to  the  ground  "  all  action  on  his  part  ceased."  But 
how  do  we  know  the  precise  moment  at  which  the  assailant  cut 
his  throat  and  fell  to  the  ground?  And  how  do  we  know  that  the 
woman  was  aware  that  he  had  dene  so,  and  that  all  action  on  his 
part  had  ceased  ?  Are  we  to  suppose  that  the  woman  waited  to 
see  the  man  cut  his  throat  before  she  went  to  be  out  of  his  reach  ? 
Or  even  assuming  that  the  man's  throat  was  cut  before  she  left 
the  room,  is  it  not  reasonable  to  suppose  that  the  woman  made  off 
as  soon  as  she  could  after  the  injury  was  done  to  her,  thinking  of 
her  own  condition,  and  not  noticing  or  caring  to  notice  the  condi- 
tion of  anybody  else  ?  Further,  how  do  the  gestures  of  the  woman 
in  pointing  to  the  front  room  show  she  was  aware  that  the  assailant 
was  lying  there  with  his  throat  cut  ?  The  gesture  might  mean 
many  things ;  but  the  only  safe  meaning  to  draw  from  it  is  that  the 
assailant  was  in  the  place  to  which  she  was  pointing.  As  to  what 
was  to  happen  to  the  man,  if  she  thought  of  this  at  all,  it  is  more 
likely  that  it  was  to  the  apprehension  of  the  man  rather  than  to 
his  assistance  that  she  was  directing  attention. 

The  position  which  the  Lord  Chief  Justice  has  taken  in  enter- 
ing into  this  controversy  is  not  a  dignified  one ;  and  the  contro- 
versy itself  is  not  a  useftil  one.  We  have  no  inclination  to  enter 
fully  into  the  discussion  about  what  comes  within  the  limit  of  the 
res  geatcB,  or  whether  the  Chief  Justice  was  right  or  wrong  in  his 
ruling  on  the  subject ;  although  it  seems  to  us  clear  that  a  state- 
ment made  so  recently  after  the  outrage  ought  to  have  been  re- 
ceived. The  question  whether  a  particular  judgment  is  right  or 
wrong  is  of  little  moment  compared  with  the  question  whether  the 
principles  of  evidence  to  be  applied  are  right  or  wrong.  Nor  do 
we  think  the  point  of  chief  importance  in  the  case  is  that  about 
the  rea  gestce,  a  subject  as  vague  and  undefined  as  the  distinctions 
drawn  upon  it  by  the  Chief  Justice  are  minute  and  metaphysical 
One  thing  that  strikes  us  in  this  controversy  is  this :  it  never  seems 
to  have  occurred  to  the  principal  antagonists  that  the  law  of 
England  is  radically  wrong  in  not  at  once,  and  as  a  matter  of 
course,  admitting  evidence  of  the  statement  of  the  deceased  woman 
as  being  the  best  evidence  that  could  be  got.  If  the  law  of  Eng- 
land had  admitted  such  evidence,  all  these  difficulties  about  the 
res  gestce  would  have  been  avoided.  Instead  of  waging  this  fiery 
controversy  about  the  ruling  in  a  particular  case,  we  think  the 
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critics  and  the  criticised  might  have  been  better  engaged  in  taking 
the  lesson  of  the  case,  and  endeavouring  to  have  the  English  law 
on  the  subject  altered  so  as  to  put  it  in  accordance  with  the  law 
of  Scotland  and  the  principles  of  common  sense. 

The  tendency  of  our  Scottish  law,  at  least  in  recent  times,  has 
been  to  remove  restrictions  on  the  admissibility  of  evidence — to  let 
in  everything  connected  with  the  case  as  evidence,  and  to  take  it 
for  what  it  is  worth.  We  have  made  many  advances  in  this  direc- 
tion ;  we  may  have  more  to  make ;  but  we  are  still  a  long  way 
ahead  of  our  English  neighbours. 


WHAT  JUDICIAL  FACTORS  CAN  BE  APPOINTED  BY 
SHERIFFS,  AND  HOW  THEY  MAKE  UP  A  TITLE. 

In  treating  of  the  jurisdiction  of  the  Sheriff  Court  the  last  Law 
Courts*  Commission  (with  Lord  Colonsay  at  its  head,  who  prepared 
its  report)  reported  (Fourth  Report,  dated  12th  July  1870,  p.  31) : 
"The  power  of  appointing  tutors,  curators  boniSy  and  judicial 
factors  has  hitherto  belonged  exclusively  to  the  Supreme  Court, 
though  services  of  tutors  could  proceed  before  the  Sheriff.  In 
regard  to  small  estates  there  woiUd  undoubtedly  be  a  convenience 
in  allowing  these  appointments  to  be  made  by  the  Sheriff;  and  it 
has  been  suggested  that  he  should  have  power  to  make  them 
wherever  the  value  of  the  estate,  heritable  and  moveable,  is 
sworn  not  to  exceed  £1000.  All  such  officers  when  appointed 
should  be  under  the  superintendence  of  the  Accountant  of  Court. 
Where  cautioners  for  such  officers  appointed  in  a  Sheriff  Court  are 
not  resident  within  the  jurisdiction  of  the  Sheriff,  it  will  be 
necessary  that  they  bind  themselves  to  submit  to  its  jurisdiction." 

This  statement  as  to  the  .exclusive  jurisdiction  of  the  Supreme 
Court  is  borne  put  by  all  the  evidence  taken  by  that  Com- 
mission, which  included  evidence  as  to  the  jurisdiction  of  the 
Commissaries  which  has  been  combined  with  that  of  Sheriffs  by 
4  Geo.  IV.  c.  97,  1  WiU.  IV.  c.  69,  6  and  7  WiU.  IV.  c.  41,  13  and 
14  Vict.  c.  36,  and  39  and  40  Vict.  c.  70.  Section  35  of  the  last- 
mentioned  Act  is  very  explicit.  By  it  "the  whole  powers  and 
jurisdictions  of  the  Commissary  Court  in  each  commissariot  shall 
be  and  the  same  are  transferred  to  the  Sheriff  in  office  at  the  com- 
mencement of  this  Act,  as  the  Commissary  of  such  commissariot 
who  shall  thereafter,  and  his  successors  in  office,  as  Sheriff  possess 
and  exercise  the  whole  of  the  said  powers  and  jurisdictions  in  all 
respects." 

The  statement  of  the  Law  Commissioners  is,  moreover,  in  con- 
sonance with  the  dictwm  of  the  Court  of  Session  in  Greenhill  v. 
Uirrdm  (11th  March  1823,  2  S.  291),  "that  a  'judicial  factor' 
could  be  appointed  only  by  the  Court'' 
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This  is  all  the  more  remarkable  that  SherifGs  have  had  a 
recognised  jurisdiction  in  appointing  officers  identical  with  judicial 
factors.  In  DrysdaZe  v.  Lawson  (11th  March  1842,  4  D.  1061) 
a  judicial  factor  on  a  dissolved  psirtnership  was  sought  from  the 
Court  of  Session ;  but  as  there  was  a  litigation  in  dependence 
before  the  Sheriff,  the  Court  refused  the  petition,  "without 
prejudice  to  either  party,  to  apply  to  the  Sheriflf  to  appoint  a 
person  properly  qualified  to  take  charge  of  the  property  in 
question  for  its  management  and  preservation."  These  are  almost 
identical  with  the  words  of  the  Act  of  Sederunt  of  13th  February 
1730,  which  narrates  that  "the  Lords  of  Council  and  Session 
have  been  often  applied  to  for  appointing  factors  on  the  estates 
of  pupils  not  having  tutors,  and  of  persons  absent  that  have  not 
sufficiently  empowered  persons  to  act  for  them,  or  who  are  under 
some  incapacity  for  the  time  to  manage  their  own  estates,  to  the 
end  that  the  estates  of  such  pupils  or  persons  may  not  suffer  in 
the  meantime,  but  be  preserved  for  their  behoof  and  of  all  having 
interest  therein." 

Besides  this  power  of  appointing  factors  or  managers,  Sheriffii 
have  had  recognised  a  power  to  provide  for  the  management  of 
estates  involved  in  a  litigation  before  them  which  has  been 
removed  by  appeal — ^formerly  advocation — to  the  Court  of  Session* 
Thus  the  Act  of  Sederunt  of  10th  July  1839,  by  section  130, 
provides  that  "  in  all  advocations  of  interlocutors  pronounced  by 
Sheriffs  it  shall  be  competent  for  the  Sheriff  to  regulate  in  the 
meantime,  on  the  application  of  either  party,  all  matters  respecting 
interim  possession,  having  due  regard  to  the  manner  in  which  the 
interests  of  the  parties  may  be  affected  in  the  final  decision  of  the 
cause."  This  existing  right  was  made  the  subject  of  statutory 
enactment  in  the  Court  of  Session  Act,  1868  (31  and  32  Vict, 
cap.  100,  sec.  79),  the  words  of  the  Act  of  Sederunt  being 
almost  repeated,  with  the  addition,  that  "  such  interim  order  shall 
not  be  subject  to  review  except  by  the  Court  [of  Session]  at  the 
hearing  of  such  appeal,  when  the  Court  shall  have  full  power  to 
give  such  orders  and  directions  in  respect  to  interim  possession  as 
justice  may  require." 

Another  set  of  judicial  factorsnowfallingto  beappointedby  Sheriffs 
passes  unnoticed  bythe  Law  Commissioners.  The  late  Mr.  Alexander, 
W.S.,  Clerk  to  the  Commissary  Court  of  Edinburgh,  in  his  "  Practice 
of  the  Commissary  Courts  in  Scotland,"  published  in  1859,  states 
that  "  the  jurisdiction  now  left  to  the  Commissary  Courts  in  Scot- 
land is  limited  to  decerning  and  confirming  executors  to  deceased 
persons  having  personal  property  in  Scotland,  and  relative  inci- 
dental matters,  such  as  applications  for  the  protection  of  the  pro- 
perty of  the  deceased  till  an  executor  is  confirmed,  the  exoneration 
of  executors  and  their  cautioners,  and  the  appointment  of  factors 
for  minors  quoad  executry  funds."  The  form  Mr.  Alexander  gives 
in  his  appendix  of  a  petition  (p.  193)  to  the  Commissary  for  the 
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appointment  of  a  factor  supplies  some  more  information  as  to  this 
jurisdiction.  It  narrates,  in  justification  of  the  prayer,  that  the 
deceased  had  not  "  nominated  executors,  or  appointed  tutors  and 
curators  to  his  children  after  named ;  that  E.  B.,  wife  of  the  said 
D.  B.,  predeceased  him,  and  the  issue  of  the  marriage  are  P.  B. 
and  R.  B.,  both  in  pupiUarity ;  that  the  said  children  have  not  that 
datua,  in  consequence  of  their  pupillarity,  which  entitles  and 
qualifies  them  to  administer  the  personal  estate  of  their  deceased 
father,  and  it  therefore  becomes  necessary  that  a  factor  be  ap- 
pointed to  them  for  the  purpose  of  managing,  ingathering,  and 
administering  the  personal  estate  of  the  said  deceased  D.  B.  for 
behoof  of  the  said  pupils  and  all  interested."  Following  this  sub- 
sumption  there  is  the  prayer  for  appointment  of  the  factor,  "  with 
power  to  him  to  have  himself  decerned  executor-dative  to  the  said 
deceased  qua  factor  foresaid." 

This  power  to  the  factor  to  get  himself  and  not  his  pupil  wards 
confirmed  seems  at  variance  with  the  principles  which  have  been 
affirmed  by  the  Court,  one  of  which  cases,  Reid  v.  Turner  (23rd 
June  1830,  8  S.  960),  is  quoted  by  Mr.  Alexander  himself  (p.  46). 
"Also,"  he  says,  "it  would  appear  a  pupil,  although  he  must 
pursue  through  his  administrator-in-law,  may  be  decerned  and 
confirmed  executor,"  giving  Reid  v.  Turner  as  his  authority. 

This  point  also  emerged  in  the  case  oi  Johnstone  v.  Lowden  (15th 
February  1838,  16  S.  541),  where  the  broader  question  of  the  com- 
petency of  such  appointments  by  the  Commissary  (now  the  Sheriff) 
was  discussed  and  decided  in  favour  of  such  appointments  in  the 
case  of  both  minors  and  pupils.  The  appointment  in  Johnstone's 
case  had  been  made  by  the  Commissary  of  Kirkcudbright,  the 
minor,  who  was  fifteen,  having  previously  been  decerned  executrix- 
dative  qua  nearest  of  kin  to  her  deceased  sister.  Upon  being  so 
decerned  executrix  the  minor  and  her  mother  presented  a  petition 
setting  out  "  that  being  only  about  fifteen  years  of  age  the  said  Jane 
Johnstone  is  not  qualified  to  make  up  inventories  of  the  moveable 
estate  of  her  said  deceased  sister,  or  to  make  oath  thereto,  and  as  the 
other  petitioner^  her  mother,  is  willing  to  act  as  factrix  for  her,  and  to 
take  tie  oflSce  of  executor  upon  being  authorized  by  your  Lordship, 
the  present  application  is  rendered  necessary."  In  terms  of  the  prayer 
Mrs.  Johnstone  was  accordingly  authorized  "  to  be  factrix  for  the 
6aid  Jane  Johnstone,  and  to  give  up  inventories,  and  to  confirm  in 
her  own  name  as  factrix  for  her,  upon  her  finding  caution  to  make 
the  sum  confirmed  forthcoming  to  the  said  Jane  Johnstone  and  all 
concerned  in  ordinary  form."  A  report  on  the  practice  of  the 
Commissary  Court  of  Edinburgh  was  obtained,  and  the  reporter, 
the  then  Commissary  Clerk,  Mr.  Carphin,  drew  attention  to  the 
difference  in  procedure  which  obtained  in  Kirkcudbright  and 
Edinburgh.  It  differed  "in  so  far  as  the  minor,  Jane  Johnstone, 
was  decerned  executrix  qua  nearest  of  kin  to  said  Catherine  John- 
BtoDe,  her  sister,  and  that  Mrs.  Isabella  Johnstone,  her  mother. 
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was  afterwards  appointed  her  factrix,  in  place  of  the  factrix  for  the 
minor  being  appointed  by  the  Court,  caution  found,  and  an  act  and 
factory  extracted  previous  to  the  edict  being  moved  for  decemit«re, 
and  the  factrix  decerned  executrix-dative  qua  factrix,  for  behoof  of 
all  concerned." 

Two  of  the  four  eminent  judges,  who  were  unanimous  in  their 
judgment,  deal  specially  with  this  point  of  the  decemiture  of  the 
minor  as  executrix.  Lord  Corchouse  remarked :  "  I  have  had  occa- 
sion to  see  minors  decerned  and  confirmed  executors  again  and 
again,  and  it  appears  to  me  to  be  perfectly  regular  so  to  decern 
and  confirm  them." — "  Now  supposing  that  any  irregularity  had 
occurred  in  expeding  confirmation,  there  would  still  remain  the 
decree  by  which  the  pursuer  was  decerned  executrix-dative  to  her 
deceased  sister,  and  that  alone  would  give  her  a  sufficient  title  to  pur- 
sue and  to  obtain  decree,  only  under  the  condition  of  her  confirming 
before  extract." — "  It  was  competent  to  originate  the  procedure  at 
her  instance,  and  to  decern  her  executrix-dative  qua  next  of  kin. 
It  was  on  her  prayer  that  sentence  of  confirmation  passed  in  favour 
of  her  mother  qua  factrix  for  her,  and  if  it  be  competent  to  confirm 
a  factor  at  all,  it  appears  to  me  that  the  factrix  was  regularly  con- 
firmed in  this  instance."  The  Lord  President  (Hope)  goes  a  much 
greater  length  in  following  out  this  principle,  and  points  to  another 
class  of  factors  being  appointed  in  the  Commissary,  now  the  SheriflF, 
Court.  His  Lordship  said,  "I  am  of  the  same  opinion.  If  a 
person  who  is  major  and  has  been  decerned  executor-dative  has 
occasion  to  go  abroad,  it  is  competent  for  him  to  grant  a  commis- 
sion and  factory  in  favour  of  a  party,  who  may  thereon  be  confirmed 
qua  factor  for  the  executor-dative.  And  if  that  be  competent,  the 
procedure  in  this  case  was  valid  and  regular."  And  such  was  the 
decision  in  Johnstone  v.  Lowden.  So  far  as  we  can  at  present 
learn,  no  factors  and  commissioners  have  ever  been  confirmed 
executors  qua  factors  for  the  executor-dative ;  but  in  Edinburgh, 
if  the  factor  and  commissioner  is  the  petitioner  along  with  the 
absentee,  the  absentee  will  be  confirmed  executor,  and  the  factor 
and  commissioner  will  be  allowed  to  make  the  necessary  oath  to 
the  inventory  of  the  estate. 

Professor  Montgomerie  Bell,  in  his  "  Lectures  on  Conveyancing  " 
(2nd  edition,  vol.  ii.  p.  1121),  calls  attention  to  Lord  President 
Hope's  remark,  stating  that  confirmation  by  such  a  factor  is  "  an 
arrangement  which  may  in  some  cases  be  convenient.  It  would 
be  necessary  for  the  factor  to  hold  special  powers ;  though  perhaps 
power  in  express  words  'to  expede  confirmation'  may  not  be 
indispensable." 

The  decision  in  JohnstoTie  v.  Lowden  on  the  point  of  the  com- 
petency of  the  appointments  to  which  it  relates  has  not  been 
accepted  without  hesitation  in  some  quarters.  The  Commissary- 
Depute  at  Dunblane  (Mr.  Grahame),  on  2nd  August  1870,  refused 
a  petition  (Drummond)  as  incompetent.    He  added  in  his  note : — 
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Apart  from  the  anthority  exercised  by  the  bishops  in  early  times  as  Com- 
imssary  judges,  there  appears  to  be  nothing  to  support  the  view  that  the  lay- 
judge,  to  whom  the  discharge  of  the  office  oi  commissary  has  now  been  intrusted, 
can  take  upon  himself  what  according  to  the  principles  of  our  law,  as  long 
recognised,  and  lately  given  special  e£fect  to  m  the  Pupils'  Protection  Act, 
belongs  exclusively  to  the  Judges  of  the  Supreme  Court.  In  one  case,  indeed, 
Tiz.  ihsLt  of  JohtuUme  v.  Lawden^  etc.,  15th  February  1838  (16  Shaw),  an  ap- 
pointment of  a  factor  to  a  minor  by  a  Commissary  Court  was  apparently 
recoenised  as  not  necessarily  invalid,  but  an  examination  into  the  circumstances 
of  that  case  and  the  grounds  of  action,  and  the  opinions  of  the  judges,  will 
show  that  the  question  of  the  authority  of  the  Commissary  Court  to  appoint 
to  the  office  of  factor  was  not  made  matter  of  decision.  The  pursuer  in  that 
case  was  a  minor  who  had  been  decerned  executrix-dative  to  her  sister,  and 
who  had  in  that  character,  along  with  her  curators  and  her  mother  (who  had 
been  appointed  factrix  to  the  e£fect  of  being  confirmed  to  act  for  her  said 
child  under  the  executry),  asked  for  payment  u)f  a  legacy  due  to  the  executry. 
The  judges  held  that  the  minor  had  a  good  title  to  demand  payment  of  her 
sisiter^s  legacy  **  as  sister  and  executor-dative  qua  nearest  in  km,''  and  on  that 
(ground  tdone  sustained  the  title  of  the  minor.  Were  the  appointment  of 
factor  by  the  Commissary  Court  to  be  recognised  as  legal,  and  were  it  generally 
acted  upon,  means  would  be  afforded  of  nullifying  to  a  great  extent  the  i<afe- 
Ruards  mtended  to  be  given  to  the  public  by  the  provisions  of  the  Pupils'  Pro- 
tection Act,  the  policy  and  intention  of  which  is  that  parties  holding  the 
office  of  judicial  factor  shall  be  responsible  to  the  Court  of  bession  for  all  their 
intromissions  with  and  management  of  the  pupil's  estate,  and  the  performance 
of  ever)'  duty  incumbent  on  a  party  holding  the  office  of  judicial  factor.  The 
special' protection  which  was  intended  to  be  given  to  pupils  by  the  appoint- 
ment of  an  Accountant  of  Court,  who  should  superintena  generally  the  conduct 
of  judicial  factors,  would  thus  be  lost  in  the  case  of  all  factors  appointed  by 
the  Conmiissary,  and  the  estates  of  pupils  might  thus,  under  the  colour  of  an 
appointment  obtained  by  a  party,  with  the  pretence  of  his  afterwards  getting 
the  office  of  executor,  be  mismanaged.  Taking,  then,  into  account  the  fact  that 
the  authority  which  is  claimed  for  the  Commissary  Court  in  regard  to  the 
appointment  of  judicial  factor  had  an  ecclesiastic  and  episcopal  origin,  which 
it  nas  not  been  the  policy  of  recent  legislation  to  recognise,  and  that  the  Pupils' 
Protection  Act  is  founded  on  the  principle  that  the  Court  of  Session  is  the 
protector  of  all  pupils,  the  mere  obiter  dicta  of  some  of  the  judges,  on  a  point 
which  they  hela  not  an  essential  one  in  the  case  before  them,  do  not  appear  to 
be  of  sufficient  authority  to  warrant  the  Commissary  Court  to  grant  the  extra- 
ordinary powers  involved  in  the  appointment  now  prayed  for. 

The  petitioners  appealed  against  the  interlocutor,  and  the  Com- 
missary (the  late  Mr.  Tait)  reversed,  issuing  the  following  note : — 

The  Sheriif-Commissary  has  made  special  inquiry  as  to  the  practice  in 
this  matter  in  the  different  commissariots.  He  finds  the  appointment  of 
factors,  with  a  view  to  their  being  decerned  executors,  where  the  nearest  of  kin 
is  a  pupil,  and  where  there  is  no  widow  of  the  deceased,  is  universal ;  and  in 
the  conimissariot  of  Edinburgh  there  are  instances  of  this  having  been  done 
within  the  present  year.  It  is  possible  that  since  the  passing  of  the  Pupils' 
Protection  Act,  the  Court  of  Session  mav  find  that  they  only  are  competent  to 
appoint  factors  in  such  circumstances,  but  they  have  not  as  yet  done  so,  and 
seem  hitherto  to  have  acquiesced  in  the  continuance  of  the  ancient  practice. 
The  commissary  clerks  must  no  doubt  look  well  to  the  sufficiency  of  the 
security  found,  and  if  that  be  done  there  may  be  an  advantage,  where  the 
executry  is  small,  in  the  appointment  being  made  by  the  Commissary  in  whose 
Court  the  proceedings  as  to  determining  executor  and  confirmation  are  to  take 
place,  instead  of  a  more  expensive  application  to  the  Court  of  Session.  After 
due  intimation  is  made,  the  propriety  of  appointing  the  person  proposed  in  the 
petition,  or  some  other  person,  to  the  office  of  factor  will  be  considered. 
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It  is  stated  in  the  answers  for  William  Moir  the  compeaieT  that  he  himself, 
as  the  paternal  uncle  of  the  pupil,  has  presented  a  petition  praying  that  he 
should  be  decerned  executor  to  his  deceased  brother,  and  that  tne  said  applica- 
tion has  been  sisted,  until  the  present  petition  is  disposed  of.  Seeing  that 
Alexander  James  Moir,  the  pupil,  is  the  son  and  nearest  of  kin  of  the  deceased, 
the  Commissary  does  not  see  how  the  brother  can  be  decerned  executor  nnleas 
he  has  first  been  appointed  factor  for  that  purpose.  But  there  is  nothing  to 
prevent  him  from  presenting  a  petition  that  he  should  be  appointed  factor ; 
and  if  he  does  so,  that  petition  may  be  considered  along  with  or  even  con- 
joined with  the  present  petition.  Probably  an  agreement  may  be  made 
between  the  parties,  the  only  object  being  that  the  executry  be  secured,  and 
the  confirmation  proceeded  with,  for  the  benefit  of  the  pupiL 

As  illustrating  the  views  of  the  Commiflsary-Depute  of  Perth- 
shire as  to  the  advantage  which  might  be  taken  of  such  appoint- 
ments to  prejudice  instead  of  advancing  a  pupil's  interests,  and 
also  showing  opposite  views  as  to  the  grounds  and  effect  of  the 
decision  in  Johnstone  v.  Zowden,  we  give  the  interlocutors  in  a  case 
before  the  Commissaries  of  Edinburgh  in  1876,  where  the  petition 
(Skirving)  for  a  factor  was  refused : — 

Edinburgh,  26th  February  1876. — The  Commissary-Depute  having  considered 
this  petition  and  production,  and  heard  the  solicitor  for  the  petitioner,  Refuses 
the  prayer  of  the  petition  and  decerns.  Frederick  Hallard. 

Note. — The  circumstances  of  this  case  as  disclosed  in  the  petition  exhibit 
an  estate  of  which  the  solvency  is  doubtful,  and  where  the  step  proposed  to  be 
taken  is  one  primarily  for  the  benefit  of  creditors.  The  interest  of  the  pupils 
comes  only  in  in  the  second  instance.  This  is  not  the  kind  of  case  in  which, 
according  to  the  practice  of  this  Court,  a  factor  for  pupil  children  is  named  to 
be  thereafter  confirmed  as  executor  in  their  behalf.  The  interest  of  the  pupils 
here  seems  merely  the  pretext  to  cover  that  which  is  the  true  and  substantial 
interest  in  this  appUcation,  viz.  the  interest  of  creditors. 

The  proposed  factor,  a  professional  man  and  an  utter  stranger  to  the  family, 
has  presumably  no  motive  for  the  performance  of  the  duties  of  what  is  under- 
stooa  to  be  a  gratuitous  office.  Mr.  Skirving  would  seem  the  much  more 
natural  guardian  of  the  interests  of  the  children,  and  has  not  alleeed  any 
8iifficient  reason  why  he  should  not  himself  be  appointed.  F.  H. 

This  interlocutor  was  appealed,  and  the  following  was  the  judg- 
ment of  the  Commissary : — 

Edinhwrgh,  Ibth  March  1876. — The  Commissary  having  considered  the 
appeal  for  the  petitioner  with  the  minute  of  meeting  of  creditors  produced,  and 
lieard  counsel  for  the  petitioner,  Dismisses  the  said  appeal  and  decerns. 

Archd.  Davidson. 

Note. — This  is  a  most  unusual  petition,  thouch  not  incompetent  It  is 
obvious  the  application  is  made  for  the  benefit  of  the  creditors  oi  the  deceased 
and  not  in  the  interest  of  his  children.  The  Commissary  concurs  entirely  in 
the  grounds  stated  by  the  Commissary-Depute  for  refusing  the  prayer  of  the 
petition.  A.  D. 

That  the  evils  attending  such  appointments  are  not  non-existent 
is  attested  by  the  fact  that  in  Edinburgh  none  of  the  factors 
appointed  there  have  ever  lodged  accounts  or  come  back  to  account 
and  get  a  discharge.  But  we  must  refrain  from  further  notice  of 
this  interesting  subject  until  a  future  number. 

{To  he  continued,) 
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POOR  LAW  INSPECTOE. 

The  Poor  Law  Inspector  is  no  doubt  entitled  to  public  sympathy 
and  support.  He  has  a  great  deal  to  do,  and  much  of  it  is  often 
thankless  and  disagreeable  work.  Every  claim  which  a  vagabond 
makes  for  relief  he  must  inquire  into.  All  the  permanent  paupers 
of  the  parish  he  must  visit  twice  a  year,  even  though  they  live  at 
some  dist€uice  from  the  parish.  He  is  liable  to  be  called  out  at  all 
times  and  in  all  weathers,  and  for  reasons  which  frequently  are 
found  to  be  the  reverse  of  urgent.  The  occasional  custody  of  a 
drunkard  or  a  madman  varies  the  monotony  of  his  life.  His  record  of 
applications,  his  register,  pay-roll,  and  visiting-book,  make  together 
a  dismally  minute  history  of  the  pauperism  of  the  parish.  When 
some  dying  unfortunate  actually  dies  before  food  has  come  from 
the  poorhouse,  he  may  be  proceeded  against  at  criminal  law.  But 
of  all  the  hardships  of  his  lot,  sometimes  the  greatest  is  this,  that 
he  has  to  serve  two  masters.  He  is  appointed  and  his  salary  is 
fixed  by  the  Parochial  Board,  but  he  can  be  removed  only  by  the 
Board  of  Supervision.  To  both  authorities  he  must  report  on  his 
local  administration,  and  to  both  he  must  yield  obedience  in  a 
number  of  miscellaneous  matters  which  have  never  been  very  clearly 
defined.  This  policy  of  the  great  Poor  Law  Act  of  1845  is  no  doubt 
a  wise  one.  It  protects  the  inspector  against  the  real  tyranny  or 
caprice  of  the  local  board,  and  in  his  person,  so  protected,  it  to  some 
extent  secures  the  efficient  management  of  the  poor  against  the 
cheese-paring  tendencies  which  in  parochial  elections  too  often  pre- 
vail against  a  sounder  economy.  In  normal  circumstances  it  must 
promote  peace  and  harmony  in  the  administration  of  the  Act.  The 
local  board  will  treat  their  independent  servant  with  greater  for- 
bearance and  respect;  while  he,  on  the  other  hand,  is  less  likely  to  be 
seduced  by  motives  of  self-interest  from  a  fair  and  upright  perform- 
ance of  duty.  But  when  the  authorities  begin  to  differ,  the  position 
of  the  inspector  is  embarrassing.  The  superior  or  central  authority 
will  in  the  majority  of  cases  be  upon  his  side,  but,  although  he 
knows  that  his  legal  position  is  secure,  he  cannot  enjoy  the  prospect, 
and  can  derive  no  advantage  from  the  process,  of  quarrelling  with 
those  under  whose  immediate  superintendence  all  his  work  is  done. 
Fortunately,  however,  there  are  not  many  actual  collisions  between 
the  supervising  and  the  local  boards.  This  is  no  doubt  due  to  the 
tact  and  temper  with  which  the  duty  of  superintendence  is  dis- 
charged. But  now  and  then  there  comes  a  jar  in  the  machinery, 
&nd  the  public  obtains  a  glimpse  of  the  internal  working  of  the 
Poor  Law. 

In  the  Old  MorMand  case,  which  was  before  the  Court  of 
Session  last  month,  the  sympathy  of  the  public  will  certainly 
follow  the  judgment  of  the  Court  and  be  given  to  the  inspector. 
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Mr.  Campbell  was  a  public  servant  of  twenty  years'  standing.  He 
had  successfully  managed  the  poor  law  business  of  a  large  and 
rapidly  increasing  parish.  He  had  received  repeated  advances  of 
salary,  but  after  all  he  is  now  enjoying  only  £200  a  year,  with  a 
house  and  the  usual  allowances.  He  seems,  however,  not  to  have 
been  on  the  best  of  terms  with  his  board,  for  they  recently  took 
advantage  of  a  change  in  the  assistant  inspectorship  to  reduce 
Campbell's  salary  by  transferring  £20  of  it  to  the  new  assistant. 
But  there  was  a  faithful  minority,  a  Campbell  party,  in  the  board 
who  brought  this  proceeding  under  the  notice  of  the  central 
authority.  They  represented  the  inspector  as  the  victim  of  a 
"  protracted  system  of  persecution,"  and  invoked  his  protection 
"  from  the  blasting  and  deadly  influences  of  party  spl.een."  The 
Board  of  Supervision  found  on  inquiry  that  Campbell  was  in 
vigorous  health,  and  in  every  respect  as  efficient  an  inspector  as 
at  any  previous  time.  They  accordingly  told  the  inferior  board 
that  the  resolution  to  reduce  his  salary  was  illegal,  and  as  the 
resolution  was  not  rescinded,  they  brought  them  before  the  Court. 
This  they  are  entitled  to  do  only  when  the  Parochial  Board  refuse 
or  neglect  to  do  what  the  law  requires  of  them,  or  when  any 
obstruction  arises  in  the  execution  of  the  Act.  The  Court  have 
now  ordered  the  diminution  of  salary  to  be  cancelled,  and  no  doubt 
this  is  a  most  wholesome  decision.  Mr.  Campbell  was  blameless, 
while  his  employers  shuffled  disagreeably  through  the  whole  busi- 
ness, representing  at  one  time  that  Campbell  was  personally 
inefficient,  at  another  that  they  merely  wished  to  make  a  re- 
adjustment of  the  duties  of  the  staff.  But  it  would  at  the  same 
time  have  been  desirable  if  the  Court  had  expressed  a  little  more 
distinctly  the  precise  grounds  on  which  their  interference  with  the 
local  authority  proceeded.  Such  applications  are  rare ;  they  have 
been  more  common  under  the  Public  Health  Act  than  in  connec- 
tian  with  Poor  Law  matters,  but  in  previous  cases  the  reason  of 
interference  has  been  plain.  An  appointment  not  justified  by 
statute  has  been  made;  or  an  officer,  dismissed  by  the  central 
authority,  is  continued  in  his  office.  But  in  the  Old  Monklwiid 
case  the  question  will  no  doubt  be  put,  What  legal  duty  had  the 
Parochial  Board  failed  to  perform,  or  in  what  way  were  they  ob- 
structing the  execution  of  the  Act  ?  The  Court  explain  that  they 
do  not  proceed  upon  the  principle  that  the  salary  of  a  public 
officer  cannot  be  reduced.  Indeed  the  Board  of  Supervision 
claimed  a  right  to  consent  to  a  reduction  of  salary.  Still  more 
certainly,  the  Court  do  not  proceed  on  the  principle  that  such  a 
consent  is  required  to  make  a  reduction  of  salary  legally  possible. 
But  they  seem  to  have  acted  on  a  general  impression  that  the 
parochial  authority  were  in  bad  faith ;  that  they  had  formed  a 
design  to  get  quit  of  their  inspector ;  and  that  the  reduction  of 
salary  was  really  a  covert  dismissal.  The  jurisdiction  which  the 
Court  have  exercised  is  of  a  very  delicate  and  important  character. 
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and  it  is  unfortunate  that  the  general  principles  on  which  it  rests 
should  not  have  been  more  distinctly  stated. 

It  speaks  well  for  the  wisdom  with  which  the  Board  of  Super- 
vision have  done  their  duty  that  there  seem  to  be  in  the  books 
only  two  recorded  cases  in  which  they  have  been  compelled -to 
apply  to  the  Court  under  the  87th  section  of  the  Act  of  1845. 
The  first  of  these  was  that  of  the  City  Parish  of  Ol^isgow  (1st 
February  1850, 12  D.  627).  The  Parochial  Board  of  that  parish 
had  appointed  an  inspector  in  terms  of  the  Act,  and  they  after- 
wards appointed  an  additional  officer  under  the  same  title  to  take 
charge  of  part  of  the  duties  committed  by  the  statute  to  the 
inspector.  One  man  was  to  consider  the  claims  of  about  7000 
paupers,  the  other  to  collect  and  expend  an  income  of  about  £98,000. 
The  Court  found  that  the  appointment  was  illegal  and  irregular, 
and  was  an  undue  obstruction  to  the  execution  of  the  Act. 
Assistant  inspectors  might  be  appointed  under  the  principal ;  or  if 
a  parish  was  too  large  it  might  be  divided,  but  in  each  poor  law 
district  there  must  be  in  one  person  an  undivided  responsibility 
towards  the  Board  of  Supervision.  Lord  Mackenzie  in  his  opinion 
seems  to  express  approval  of  what  the  Parochial  Board  had  done 
as  a  convenient  arrangement  for  the  transaction  of  business,  but 
he  strongly  points  out  the  general  inconvenience  which  would 
result  in  the  administration  of  the  Act  if  every  Parochial  Board 
were  to  disregard  the  statutory  definition  of  an  inspector  s  duties, 
and  to  make  a  special  definition  of  those  duties  for  each  man  whom 
they  chose  to  appoint.  It  would  certainly  cause  a  good  deal  of 
litigation ;  and  in  the  Glasgow  case,  as  one  of  the  two  inspectors 
was  to  conduct  the  whole  correspondence,  the  Board  of  Supervision 
would  be  placed  in  the  awkward  position  of  corresponding  with 
one  inspector  about  the  work  done  by  another.  The  second  case  is 
that  of  the  Parish  of  Dull  (9th  June  1855, 27  Jv/r.  425).  Here  the 
Parochial  Board  dismissed  their  medical  officer  on  the  ground  of 
neglect  of  duty.  Shortly  afterwards  they  reappointed  him.  The 
Bc^  of  Supervision  then  made  inquiry  and  dismissed  the  medical 
officer,  but  the  inferior  board  again  appointed.  The  result  was 
the  same  as  in  the  case  of  Glasgow,  In  each  case  the  appoint- 
ment was  held  on  a  consideration  of  the  statute  to  be  illegal.  The 
Board  of  Supervision  have  not  the  same  power  over  medical  officers 
as  over  inspectors,  but  here  their  action  was  justified  by  the  fact  of 
the  Parliamentary  grant  being  received.  This  is  under  a  minute 
of  the  Board  of  Supervision  sanctioned  by  a  Secretary  of  State. 
Even  were  it  otherwise,  the  continuance  by  the  Parochial  Board 
in  employing  a  person  whom  they  had  by  formal  minute  pronounced 
to  be  unfit  for  the  office,  might  still  have  been  represented  as  flu 
obstruction  to  the  Act.  The  cases  of  Glasgow  and  Dull  are  there- 
fore clearly  distinguishable  from  that  of  Old  Monkland,  for  in  the 
latter  an  inspector,  whom  the  Board  of  Supervision  declared  to  be 
competent,  was  doing  his  work  and  had  not  resigned.     If  the 
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inspector  does  not  resign  on  his  salary  being  reduced,  it  is  difficult 
to  understand  how  the  question  of  the  legality  of  the  reduction 
can  be  evaded.  If  it  were  raised,  the  issues  would  be  seen  to  be 
of  a  very  serious  and  wide-reaching  character.  If  an  inspector  s 
salary  cannot  be  reduced,  even  in  connection  with  a  re-adjustment 
of  parochial  duties,  it  must  be  because  it  is  not  a  salary,  but  an 
emolument  belonging  to  a  public  office.  What  then  is  a  public 
office?  Is  it  not  sufficient  that  the  employed  is  a  public  authority? 
Is  it  sufficient  that  the  duties  are  defined  by  statute?  Clearly 
not.  In  the  case  of  the  inspector,  because  the  right  to  dismiss  is 
separated  from  the  right  to  appoint,  can  any  conclusion  be  drawn 
with  regard  to  the  inherent  rights  of  the  office  ?  We  think  the 
whole  controversy  must  turn  on  the  construction  of  the  statute, 
and  that  in  so  far  as  matters  are  not  expressly  regulated  by  statute, 
the  principles  of  the  common  law  relating  to  the  contract  of  service 
must  apply.  Is  there  a  common-law  definition  of  a  public  office  ? 
Is  it  not  confined  to  a  number  of  well-known  existing  offices  ? 


(HoxvtBponbmtt. 


ACCURACY  ABOUT  ADJUDICATIONS. 

(To  tJie  Editor  of  the  Journal  of  JuruprudeTice.) 

Sir, — I  find  I  must  trouble  you  with  a  few  words  in  reply  to 
Professor  Mackay,  but  they  shall  be  the  last  which  I  shall  write 
on  the  subject,  and  shall  be  strictly  confined  to  the  questions  raised 
by  the  attack  which  Mr.  Mackay  made,  in  his  work  on  Practice, 
on  the  accuracy  of  a  passage  which  he  quoted  from  mine.  Let 
me  remind  your  readers  for  a  moment  what  those  questions  are. 

In  my  work,  when  considering  whether  adjudications  should  be 
raised  in  the  SheriflF  Court  or  in  the  Court  of  Session,  I  said  that 
"all  adjudications  in  use  were  at  one  time  competent  in  the 
Sheriff  Court."  The  time  to  which  I  referred  was  admittedly  the 
period  before  1672.  This  passage  Mr.  Mackay  quoted,  making  on 
it  the  brief  comment  that  there  was  "  no  authority  "  for  it.  The 
questions  thus  raised  were  two :  firstly.  What  were  the  adjudica- 
tions in  use  before  1G72  ?  and  secondly.  Were  they  competent  in 
the  Sheriff  Court  ? 

Two  other  questions  were  incidentally  raised,  which  I  mention 
merely  to  show  that  they  require  no  further  discussion.  Imme- 
diately after  saying  there  was  no  authority  for  my  statement,  Mr. 
Mackay  added  a  sentence,  which  I  understood  at  first  to  be  in 
justification  of  his  contradiction.  Mr.  Mackay  having,  however, 
explained  that  that  sentence  was  to  be  read  as  referring  to  the 
practice  after  1672, 1  have  no  farther  concern  with  it.     The  next 
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question  which  may  be  dismissed  is  one  which  was  raised  as  to 
my  meaning.  Mr.  Mackay  says  in  his  last  letter  that  I  have 
corrected  my  original  statement.  That  is  a  mistake.  All  that  I 
have  corrected  is  a  misapprehension  which  surprised  me.  Mr. 
Uackay  gave  a  meaning  to  my  words  which  tried  to  fasten  on 
me  the  absurdity  of  saying  that  certain  kinds  of  adjudication  were 
in  use  before  they  were  in  existence,  a  meaning  which  it  is 
needless  to  say  I  repudiated.  The  statement  itself  I  still  make  in 
the  precise  terms  in  which  I  originally  made  it,  and  I  maintain 
that  it  bears  only  one  meaning. 

Coming,  then,  to  the  two  questions  really  in  issue,  the  first  of 
them  is.  What  adjudications  were  in  use  before  1672  ?  On  this 
point  there  is  evidence  placing  beyond  doubt  that  adjudications 
contra  hereditateTn  jaceTUem,  and  adjudications  in  implement  were 
in  use  at  that  time. 

The  question  whether  adjudications  contra  hereditateTajacenteufi 
were  competent  before  1672  in  the  Sheriff  Court,  Mr.  Mackay 
now  admits,  in  a  footnote  to  his  last  letter,  to  be  one  "  still  fairly 
open  to  argument."  But  as  he  has  been  brought  to  admit  that 
there  are  three  (I  say  four)  express  decisions  of  the  Court  of 
Session,  and  the  opinions  of  two  eminent  lawyers  like  Kames  and 
Erskine,  in  support  of  the  competency,  and  almost  nothing  against 
it,  I  think  he  might  as  well  have  admitted  at  once  that  they  were 
competent.  Against  the  authorities  in  favour  of  the  competency 
it  is  useless  to  set  an  "  implied  doubt "  (as  Mr.  Mackay  calls  it)  by 
Professor  Bell,  or  to  urge  the  fact  that  many  years  after  the 
practice  had  fallen  into  disuse,  it  was  thought  undesirable  to 
revive  it.  It  must  be  taken  as  settled  beyond  all  debate  that  in 
the  seventeenth  century  adjudications  of  this  kind  were  competent 
in  the  Sheriff  Court,  and  from  the  references  in  some  of  the  cases 
to  the  "  practice  "  of  the  Edinburgh  Sheriff  Court  in  the  matter, 
it  is  evident  that  their  use  was  not  at  all  infrequent. 

As  to  adjudications  in  implement,  there  is  only  the  opinion  of 
Erskine  in  the  way  of  direct  authority  in  support  of  their  former 
competency  in  the  inferior  Court;  but  there  is  the  substantial 
groond  on  which  his  opinion  rests,  that  if  the  Sheriff  could  adjudge 
in  one  case,  no  reason  can  be  assigned  why  he  should  be  incompetent 
to  exercise  the  power  in  other  cases  in  which  it  was  the  appropriate 
remedy.  Stairs  idea  that  adjudication  was  an  act  done  under  the 
nobile  offixAwm  of  the  Court  of  Session  is  adhered  to  by  Mr. 
^kay  in  spite  of  the  fact  that  the  Court  of  Session  itself,  on 
at  least  three  separate  occasions,  rejected  the  idea.  Mr.  Mackay 
snakes  no  attempt  to  meet  the  difficulties  which  this  idea  raises. 
On  what  principle  could  a  Sheriff  Court  in  any  case  exercise  the 
power  if  it  was  one  given  by  the  nobile  ojfficivmi  ?  And  on  what 
principle  could  the  Sheriff,  if  he  could  adjudge  land,  be  limited  to 
the  exercise  of  the  power  in  only  one  set  of  circumstances  ? 

The  reasons  which  would  make  adjudications  in  implement 
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competent  in  the  Sheriff  Court  before  1672  would  apply  also  to 
any  other  forms  which  might  be  in  use  before  that  time,  and  on 
this  point  I  have  nothing  to  add.  I  do  not  ask  every  one  to  come 
to  the  same  conclusions  as  I  do  as  to  the  practice  before  1672. 
Further  light  may  still  be  got,  and  it  is  possible  that  it  may  upset 
the  conclusions  from  what  is  now  known,  but  I  think  that  in  these 
letters  I  have  at  any  rate  amply  vindicated  myself  from  any  notion 
of  having  made  a  statement  in  my  work  on  Practice  for  which  there 
was  no  authority. 

A  statement  in  mv  first  letter,  to  the  effect  that  adjudications 
in  security  (which,  I  admitted,  were  never  used  in  the  Sheriff 
Court)  did  not  come  into  use  until  after  1672,  having  been  char- 
acterized by  Mr.  Mackay  as  "  a  slip,"  I  adduced,  in  my  second  letter, 
my  authorities  for  it.  I  also  pointed  out  that  the  evidence  in 
favour  of  its  earlier  introduction  consisted  of  two  obiter  dicta 
made  in  the  present  century.  And  I  concluded  by  asking  Mr. 
Mackay,  if  he  knew  of  any  other  evidence,  to  be  good  enough  to 
mention  it.  In  reply  Mr.  Mackay  has  again  cited  the  obiter  dicta; 
has  criticised  the  evidence  I  adduced;  and  has  brought  one 
additional  bit  of  evidence  into  the  field.  As  I  hardly  know  how 
to  deal  seriously  with  an  argument  that  statements  made  in  the 
nineteenth  century  are  evidence  of  what  happened  in  the  seven- 
teenth, I  proceed  to  the  criticism. 

Mr.  Mackay's  criticism  is  that  I  have  not  proved  more  than  that 
one  particular  application  of  the  adjudication  in  security  was 
introduced  after  1672.  He  says  that  there  were  many  forms  of 
the  adjudication  in  security,  and  that  my  proof  that  Dirleton,  who 
wrote  before  1672,  knew  of  no  remedy  against  land  for  a  debt  due 
in  dienty  is  proof  only  that  he  was  ignorant  that  the  remedy  could 
be  applied  in  that  particular  instance.  This  criticism  reduces 
Dirleton  to  the  rank  of  an  imbecile,  for  it  is  to  suppose  that  he  was 
unable  to  see  that  a  remedy  which  would  serve  for  one  kind  of 
contingent  debt  would  serve  for  another.  That  Steuart,  who 
answers  Dirleton,  knew  that  adjudication  in  security  had  been 
used  for  other  kinds  of  contingent  debts,  for  example,  for  relief  or 
warrandice,  is  no  proof  of  the  existence  of  the  remedy  before  1672. 
Steuart's  book  was  published  in  1715,  and  as  I  showed  in  my 
former  letter,  the  remedy  had  come  into  use  and  had  been  used  at 
various  times  between  1684  and  1711.  The  new  remedy  had  in 
fact  been  used  in  the  very  cases  which  Steuart  mentions  (see  2 
Br.  Sup.  72),  and  it  clearly  is  his  knowledge  of  this  fact  which 
enables  him  to  solve  Dirleton's  doubt.  Besides,  Blair's  case  in 
1711,  already  cited  by  me,  does  not  say  that  one  kind  of  adjudica- 
tion in  security  was  introduced  in  imitation  or  extension  of  a  former 
kind.  As  I  pointed  out  in  my  last,  it  says  that  adjudication  in 
security  was  introduced  since  1672,  "  by  custom,  on  the  analogy  of 
the  statute,**  passed  in  that  year. 

The  additional  bit  of  evidence  which  Mr.  Mackay  has  adduced 
^  show  that  adjudications  in  security  existed   before  1672  is  a 
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fonn  which  he  has  found  in  the  book  of  styles  published  by  Mr. 
Dallas  in  1697.  The  book  was  compiled  at  various  dates  between 
1666  and  1688,  and  from  internal  evidence  I  make  out  that  Part 
III,  in  which  the  form  in  question  appears,  was  compiled  between 
1684  and  1688.  From  some  things  about  the  form  I  also  infer 
that  it  was  a  not  particularly  old  one  at  that  date.  But  I  need 
not  go  into  details  on  these  matters,  because  the  form  happens  not  to 
be  an  example  of  "  adjudication  in  security"  at  all,  but  to  be  a  plain 
and  ordinary  example  of  an  "adjudication  in  implement."  The 
narrative  on  which  it  proceeds  is  that  the  pursuer  purchased  from 
the  defender's  father  certain  lands;  that  the  seller  died  before  the 
pursuer  was  infeft;  that  the  pursuer  had  pursued  the  defender  for 
implement,  and  had  discussed  him  by  "  extream  diligence  "  to  enter 
himself  heir;  and  that  the  lands  should  now  be  adjudged  to  belong 
to  him  conform  to  the  disposition.  This,  stripped  of  its  super- 
fluities, is  the  summons.  In  a  note  to  it  Mr.  Dallas  gives  two 
other  instances  as  examples  of  cases  in  which  it  may  be  useful. 
The  first  is  where  a  husband,  or  a  husband's  father,  has  by  con- 
tract bound  himself  to  infeft  a  wife  in  lands  in  liferent,  or  in 
an  annuity  out  of  the  lands,  and  has  died  before  infeftment  has 
been  taken.  Here,  he  says,  it  may  be  used  to  force  the  apparent 
heir  to  fulfil  the  contract.  The  second  instance  is  where  lands 
have  been  sold  by  an  apparent  heir,  and  he  dare  not  enter  because 
of  encumbrances.  In  this  case  the  lands  may  be  adjudged  from 
him.  All  these  three  instances  are  mere  ordinary  cases  of  land 
being  adjudged  in  implement  of  a  written  obligation  to  infeft,  and 
have  not  even  a  semblance  to  the  cases  where  the  pursuer  sues  for 
adjudication  in  security  of  an  illiquid  claim  for  a  money  debt. 
What  can  have  misled  Mr.  Mackay  I  cannot  imagine.  To  s^ 
cursory  glance  the  title  of  the  summons  is  perhaps  confusing. 
The  title  describes  it  as  a  "  summonds  of  adjudication  on  extream 
diligence  in  matters  not  liquid,  but  consisting  in  deeds  prestable.'' 
If  one  read  the  first  clause  of  this  title  only,  one  might  suppose 
that  the  expression  "  matters  not  liquid "  included  illiquid  claims 
of  money.  The  subsequent  clause  however  shows  that  it  was 
"deeds  prestable"  which  he  meant  by  the  expression,  and  this  is 
an  expression  which  could  never  be  used  with  reference  to  illiquid 
claims  of  money. 

I  have  only  another  word  to  add.  Mr.  Mackay  concluded  his 
last  letter  by  hoping  that  you  would  pardon — apparently  for  his 
lengthy  contributions — a  legal  writer  who,  like  himself,  was 
challenged  to  vindicate  not  merely  his  own  accuracy  but  that  of 
one  of  the  masters  of  the  law.  That  seems  to  me  to  be  taking  a 
mistaken  view  of  the  position.  I  do  not  think  Mr.  Mackay  needs 
to  ask  pardon  for  anything,  but  if  he  does  it  is  certainly  not  for 
defendmg  his  own  or  anybody  else's  accuracy,  but  for  rashly 
attacking  mine.  Mr.  Mackay  should  recollect  that  I  was  obliged 
to  write  in  defence.  If  he  had  said  in  his  work  that  he  came  to  a 
different  conclusion  from  me  upon  the  authorities,  I  could  have 
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waited  till  the  third  edition  of  my  work  before  reconsidering  the 
matter.  But  when  he  said  that  I  had  issued  a  statement  for 
which  there  was  "  no  authority,"  I  was  bound  without  unnecessary 
delay  to  show  what  my  authorities  were.  This  gave  rise  to  my  first 
letter.  I  was  obliged  to  write  my  second  letter  because  he  quali- 
fied as  a  "slip''  a  statement  in  my  first  which  was  a  carefully 
drawn  inference  from  ascertained  facts.  And  I  have  been  obliged 
to  write  this  letter  because  Mr.  Mackay  has,  though  doubtless  in 
more  guarded  terms,  returned  to  the  charge  on  both  points.  If 
in  the  course  of  these  letters  I  have  pointed  out  that  the  inac- 
curacies were  not  mine  but  Mr.  Mackay 's,  it  has  only  been  because 
it  has  been  impossible  for  me  to  defend  the  right  position  without 
showing  that  the  wrong  was  founded  on  an  insufficient  investiga- 
tion of  the  facts. — I  am,  etc.  J.  Dove  Wilson, 

Sheriff's  Chambers, 
Aberdeen,  20th  January  1880. 
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Tlie  Institvies  of  Gains  and  the  Rvles  of  Ulpian,  with  TranskUian, 
Notes,  and  Digest.  By  James  Muirhead,  Professor  of  Civil 
Law  in  the  University  of  Edinburgh.  Edinburgh:  T.  &  T. 
Clark.    1880. 

It  is  not  often  our  happy  lot  to  come  across  a  law-book  so  work- 
manlike as  this.  It  is  the  work  of  one  intimately  familiar  with 
his  topic,  and  with  the  labours  of  civilians  who  have  elucidated  it 
down  to  the  very  latest  date ;  and  of  one  who,  while  giving  due 
weight  to  the  observations  of  contemporary  masters  of  the  Civil 
Law  in  Germany,  is  bold  enough  to  strike  out  a  reading  or  an 
interpretation  of  his  own,  whenever  he  sees  need.  The  motive  of 
the  book  is  explained  in  a  short  preface.  While  acknowledging 
that  two  excellent  translations  of  Gains  exist  from  the  hands 
of  Mr.  Poste,  and  of  Messrs.  Abdy  and  Walker,  the  author  points 
out  that  neither  of  these  incorporates  the  results  of  Studemund's 
revision  of  the  Verona  Codex.  It  seemed  absolutely  necessary  in 
the  interests  of  exact  study  that  these  should  be  placed  in  the 
]  lands  of  students  of  the  Soman  law  as  it  existed  during  the 
period  of  the  Classical  Jurists.  It  may  be  interesting  to  recall 
what  may  be  regarded  as  the  one  romance  of  the  Civilians. 

These  painstaking  bookworms,  from  the  glossators  downwards, 
knew  that  the  elementary  treatise  compiled  by  Tribonian,  and 
known  as  the  Institutes  of  Justinian,  was  founded  on,  nay,  largely 
copied  from,  an  earlier  text-book  of  one  Gains,  probably  a  pro- 
vincial, possibly  a  Bithynian,  probably  not  a  lawyer  in  large 
practice,  but  certainly  a  distinguished  teacher  of  law,  who  could 
speak  of  a  senatus-consult  passed  in  the  time  of  Commodus,  but  of 
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no  enactment  of  later  date.  It  was  shrewdly  guessed  that  were 
the  work  of  Gains  recovered,  it  would  throw  a  much-needed  light 
on  the  history  of  Roman  jurisprudence  from  the  Twelve  Tables 
downwards.  It  seemed  very  hard  that  these  learned  men  should 
be  left  to  grope  about  in  the  deep  darkness,  which  was  scarcely 
relieved  by  the  meagre  rushlight,  known  as  the  "  Epitome  Gaii/' 
preserved  in  Alaric's  Breviary.  The  discovery  which  was  at  last 
to  gladden  their  hearts  was  just  missed  near  the  middle  of  last 
century ;  and  it  was  only  in  1816  that  a  palimpsest  was  found  in 
the  Chapter  Library  at  Verona,  which  contained  at  first  sight 
nothing  but  a  copy  of  the  Epistles  of  St  Jerome,  but  turned  out  to 
have  beneath,  partly  erased,  nowhere  very  legible,  and  in  some 
places  twice  written  over,  a  transcript  of  the  lost  Gains.  There 
had  been  originally  129  leaves  written  on  both  sides,  with  24 
lines  or  thereabouts  on  each  page,  and  39  to  45  letters  on 
each  line;  but  three  leaves  were  entirely  lost.  Then  began  a 
process  similar  to  that  which  Lachmann  undertook  and  records  so 
graphically  in  rehabilitating  the  text  of  Lucretius.  The  earlier 
recensions  were  marvels  of  intelligent  industry  and  laborious 
acuteness ;  but  they  were  admittedly  imperfect.  At  last  in  1866  the 
Prussian  Academy  of  Sciences  commissioned  Herr  Studemund  to 
undertake  another  redaction.  The  result  has  been  the  publication 
of  the  Apograph,  which  is  the  foundation  of  the  present  text, 
followed  by  a  cheap  edition  for  the  use  of  students,  edited  by 
Kriiger  and  Studemund,  with  a  critical  excursus  by  Mommsen, 
and  by  later  editions  emanating  from  E.  Buschke  and  Polenaar. 

There  can  be  no  question  that  the  result  of  this  last  and  most 
careful  recension  has  been  to  add  immensely  to  our  knowledge  of 
the  text  of  Gains.  Whether  it  be  allowed  to  remain  the  final 
revision  or  not,  it  was  distinctly  worthy  of  the  pains  which  the 
learned  author  has  expended  on  the  task  of  making  it  known  to 
the  English  student.  It  is  an  exceedingly  amusing  employment 
for  an  odd  hour  to  compare  Studemund's  amended  text  with,  let 
us  say,  Huschke's  penultimate  text  as  printed  in  his  "  Antejus- 
tinian  Law"  (1st  edition,  1861).  The  problem  for  both  com- 
pilers was  in  too  many  cases  the  same,  namely,  from  a  wellnigh 
tabula  rasa  dotted  over  here  and  there  with  a  few  legible  and 
isolated  letters  to  construct  a  paragraph  which  should  fit  in  with 
the  context  and  fit  on  to  the  relics.  It  need  scarcely  be  added 
that  where,  as  in  most  cases,  no  hint  of  the  lost  matter  could  be 
derived  from  the  Institutes  or  the  Epitome,  or  the  fragments  of 
(raius  contained  in  the  Pandects,  the  texts  so  supplied  were  neither 
more  nor  less  than  "  shots."  It  must  be  confessed,  too,  that  the 
guesses  have  turned  out,  so  far  as  they  have  been  capable  of  verifi- 
cation, to  be  more  ingenious  than  felicitous ;  for  the  deciphering 
of  a  few  letters  or  words  more  in  the  MS.  is  constantly  found  to 
alt^r  the  whole  drift  of  the  lacuna.  And  the  jest  comes  in,  when 
the  whole  fabric  built  up  by  earlier  commentators  is  found  to  have 
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been  resting  on  its  apex,  and  to  be  amenable  to  the  jog  of  some 
weakling  Boman  capital.  Every  now  and  then  we  come  upon  a 
real  "  find  "  as  the  result  of  this  latest  and  most  laborious  research. 
Thus  something  has  at  least  been  made  out  of  what  appeared  to 
be  the  most  hopeless  desert — that  in  which  there  ought  to  have 
been  the  close  of  the  author's  account  of  the  interdicts  (book  iv. 
sec.  170).  The  case  contemplated  at  the  point  where  the  MS. 
ceases  to  be  distinct  is  that  of  parties  who  after  interdict  has  been 
pronounced  refuse  to  take  further  procedure  for  the  determina- 
tion of  the  right.  Huschke,  in  the  edition  of  his  "  Antejustinian 
Law  "  referred  to  above,  fills  up  the  gap  with  the  beautiful  picture 
of  two  suitable  interdicts,  one  appropriate  to  moveables,  the  other 
to  immoveables.  The  new  text,  on  the  other  hand,  reveals  for  the 
first  time  the  existence  of  an  interdidum  secundarium,  and  confirms 
(what  was  before  doubtful)  that  the  very  first  step  in  the  process 
after  interdict  uti  possidetis  was  granted,  was  an  act  of  conventional 
violence  (vis  ex  ccniventu,  see  sec.  166)  committed  by  the  parties  on 
each  other,  so  as  to  raise  the  question  which  of  them  had  violated 
the  order  of  the  judge.  To  go  no  further  than  the  following  page, 
to  show  the  untrustworthiness  of  the  older  readings  and  how  they 
have  been  superseded  by  the  text  used  by  our  author,  it  is  certainly 
with  a  feeling  of  some  perplexity  that  we  find  that  the  words 
"partim  a  prcstore  juris  Uundi  gratid  "  in  Buschke  are  correctly 
read  thus,  " pecuniarid  jxend,  modo  juris  jurandi  religioiie'* 

There  are  no  such  critical  difficulties  in  the  Epitome  of  Ulpian's 
Bules,  which  takes  up  the  rest  of  the  volume.  The  treatise  is  an 
admirably  lucid  and  concise  statement  of  the  rules  of  the  classical 
jurisprudence  relating  chiefly  to  status  and  succession. 

The  general  arrangement  of  the  present  work  is  that  which  is 
adopted  in  the  treatise  of  Abdy  and  Walker  above  referred  to,  with 
one  very  important  addition.  At  the  top  of  each  page  is  the  text 
with  indications  of  what  are  doubtful  readings  or  glosses.  Beneath 
is  an  able  translation  couched  in  idiomatic  English,  concerniug 
which  it  may  be  said,  that  while  exception  might  be  taken  to  such 
words  as  "  peregrin,"  '*  peregrinity,"  "  farreate,"  and  the  like,  the 
line  is  drawn  very  judiciously  between  those  technical  expressions 
which  will  bear  an  English  dress  and  those  which  are  best  left  in 
their  original  shape.  At  the  foot  of  each  page  are  critical  and 
explanatory  notes,  containing  numerous  references  to  a  formidable 
array  of  authorities  which  succeeds  the  preface.  The  addition 
referred  to  is  called  a  Digest,  and  is  neither  more  nor  less  than  a 
very  complete  treatise  on  the  classical  jurisprudence,  under 
headings  arranged  in  alphabetical  order,  and  with  special  reference 
to  the  text  of  the  work.  The  framing  of  such  a  compendium  must 
have  been  a  task  involving  much  irksome  labour.  The  result  is, 
so  far  as  we  are  aware,  unique.  It  will  be  invaluable  to  the 
student  of  the  Civil  Law,  and  the  only  doubt  we  have  as  to  its 
ultimate  utility  is  whether  it  may  not  lend  itself  too  easily  and 
efficiently  to  the  arts  of  the  crammer. 
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We  hope  the  author  may  be  persuaded  to  fulfil  speedily  what  is, 
we  observe,  his  intention,  to  issue  a  companion  volume  on  the  same 
lines,  containing  the  Institutes  of  Justinian. 

Observations  on  the  Law  arid  Practice  in  regard  to  Mv/nidpaZ 
Elections,  and  the  Condtict  of  the  Business  of  Town  Councils 
and  Commissioners  of  Police  in  Scotland.  By  James 
David  Marwick,  LL.D.,  Town-Clerk  of  Glasgow.  Edinburgh 
and  London  :  W.  Blackwood  &  Sons.     1879. 

Considering  the  importance  from  an  early  date  of  some  of  the 
royal  and  other  burghs  of  Scotland,  and  the  great  part  they  have 
acted  in  the  history  of  Scotland  and  in  the  development  of  its 
trade  and  commerce,  it  is  surprising  that  no  treatise  has  hitherto 
existed  to  guide  the  administrators  of  these  burghs  in  the  conduct 
of  municipal  business.  This  gap  in  Scottish  legal  literature  has 
now  been  filled  up  by  the  able  and  learned  town-clerk  of  Glasgow. 
His  experience  in  that  office,  both  in  Edinburgh  and  Glasgow,  has 
been  so  extensive  and  varied  that  no  one  can  be  imagined  better 
fitted  for  the  task  he  has  undertaken. 

Though  the  title  of  the  work  leads  to  the  supposition  that  the 
conduct  of  municipal  elections  will  be  chiefly  dealt  with  by  the 
author,  the  work  extends  far  beyond  that|limited  scope.    The  author 
is  naturally  led  to  deal  with  the  constitution  and  course  of  legisla- 
tion in  re^urd  to  all  the  various  kinds  of  burghs — Royal,  Parliamen- 
tary, of  Barony,  and  Police.    The  Royal  burghs,  embracing  the  most 
important  towns,  had  their  ancient  sets  superseded  by  the  Muni- 
cipal Reform  Act,  3  and  4  Will.  IV.  c.  76,  which  declared  the 
mimicipal  electors  to  be  the  same  as  those  who  are  entitled  to 
vote  for  a  representative  in  Parliament,  and  regulates  the  election 
of  councillors  and  of  the  provost  and  magistrates.     Similar  regula- 
tions were  made  for  Paruamentaiy  burghs  and  towns  by  the  Act 
immediately  following  that   above   quoted,  while   the    elaborate 
Police  Acts  of  1850  and  1862  Iregulate  the  proceedings  of  those 
numerous  and  important  communities  which  have  risen  into  exist- 
ence in  consequence  of  the  commercial  and  mining  activity  of 
recent  years.     The  distinctions  between  the  laws  regulating  elec- 
tions in  all  the  various  biu-ghs  are  clearly  brought  out  in  this 
work,  and  the  most  minute  and  careful  consideration  is  given  to 
every  question  under  the  statutes  which  can  possibly  arise  in  the 
course  of  an  election.     This  treatise  will  prove  invaluable,  and  save 
an  enormous   amount   of  trouble  to  all   engaged   in  municipal 
elections — ^town-clerks,  councillors,  magistrates,   and    indeed    all 
lawyers  who  wish  to  know  something  of  municipal  life  and  govern- 
ment    The  book  is  enriched  with  verbatim  quotations  of  the 
opinions  of  eminent  lawyers  on  debatable  and  doubtful  questions 
under  the  statutes  which  have  not  been  decided  by  the  Courts. 
In  this  way  the  practitioner  has  on  these  difficult  points  of  the 
statutes  the  views  and  opinions  of  such  lawyers  as  the  elder  Lords 
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Moncreiff,  Rutherfurd,  Colonsay,  Young,  Rutherfurd  Clark,  Gifford, 
down  to  the  present  eminent  leaders  of  the  bar,  Lord  Advocate 
Watson  and  Mr.  J.  B.  Balfour.  The  industry  with  which  these 
opinions  have  been  collected,  even  from  the  most  distant  burghs  in 
Scotland,  is  a  remarkable  characteristic  of  the  work  under  review. 
But  we  venture  to  ptedict  that  it  will  become  necessary  and  be 
well  known  to  all  Sheriffs  and  other  returning  and  presiding  officers 
who  have  occasion  to  put  the  Ballot  Act  into  operation.  Nowhere 
else  will  be  found  so  complete  and  clear  a  statement  of  the  pro- 
cedure  under  that  enactment,  and  of  the  decisions  following  upon 
it.  The  author's  summing  up  of  the  deviations  from  the  prescribed 
forms  for  marking  votes  which  are  material  or  otherwise,  and 
which  do  or  do  not  lead  to  the  identification  of  the  voter,  is  a  model 
of  clear  and  distinct  deduction  from  the  decisions,  and,  we  are  glad 
to  observe,  have  been  quoted  with  commendation  by  Mr.  Badenach 
Nicolson  in  his  last  edition  of  the  "  Law  of  Parliamentary  Elec- 
tions." 

In  the  latter  part  of  the  book  the  author  deals  with  what  he 
calls  the  miscellaneous  rights,  duties,  and  liabilities  of  magistrates, 
councillors,  and  commissioners  of  police.  Here  we  have  a  great 
amount  of  interesting  information  on  various  subjects  which  can  be 
found  in  no  other  law-book  in  Scotland.  The  duties  of  providing 
prisons,  etc.,  of  exercising  jurisdiction  and  of  levying  the  king's 
revenue,  the  sources  and  control  of  the  revenues  and  common  good 
of  the  town,  are  traced  from  their  earliest  beginnings  and  brought 
down  to  the  present  time.  In  treating  of  the  legal  and  other 
expenses  incurred  by  a  town  council  in  litigation  or  Parliamentary 
procedure  the  information  given  is  very  full  and  exact,  and  the 
author  refers  to  many  English  decisions,  and  to  that  able  work, 
" Brice  on  the  Doctrine  of  Ultra  Vires"  showing  his  desire  to  give 
the  practitioner  the  fullest  knowledge  on  the  subject,  while  his 
chapter  on  the  conduct  of  business  in  public  meetings  is  unique  at 
least  in  Scotland. 

In  conclusion  the  author  modestly  disclaims  for  his  book  the 
title  of  a  legal  treatise,  and  puts  it  forth  as  a  series  of  practical 
observations ;  but  it  will  be  found  for  a  large  class  of  the  profes- 
sional community  in  Scotland  one  of  the  most  useful  which  has 
been  published  of  recent  years. 

Breach  of  Promise;  Its  Sistwi/  and  Social  Coiisideraiions.    By 
Chables  I.  MacCglla,    London:  Pickering  &  Co.     1879. 

It  is  not  the  violation  of  contracts  in  general  that  Mr.  MacColla 
deals  with  in  his  amusing  brochure:  it  is,  as  might  be  expected, 
Breach  of  Promise  of  Marriage.  We  are  first  treated  to  its  history, 
condensed  into  sixteen  pages,  beginning  with  the  case  of  Palmer  v. 
Wilder,  which  was  tried  in  Queen  Elizabeth's  time,  down  to  the 
famous  action  oiBardell  v.  Pickwick,  which  is  cited  as  an  illustration 
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of  the  state  of  the  law  prior  to  1869,  neither  plaintiff  nor  defendant 
being  allowed  to  be  called  as  witnesses.  The  law  on  the  subject 
is,  however,  more  fully  treated  in  the  second  chapter,  and  a  con- 
siderable number  of  interesting  cases  are  quoted.  The  social  con- 
siderations on  both  sides  of  the  question  are  next  discussed,  and 
the  last  twenty-five  pages  are  devoted  to  reports  in  a  light  and 
rollicking  style  of  various  cases  relating  to  breach  of  promise  of 
marriaga  Some  curious  information  may  be  gleaned  from  the 
pages  of  this  little  book,  and  its  humour,  though  sometimes  a  little 
forced,  is  bright  and  cheery.  It  is  prettily  got  up,  and  is  just  the 
sort  of  book  to  spend  half  an  hour  over,  with  the  evening  pipe, 
before  going  to  bed. 

Undaimed  Money.    A  Handy  Book  for  Heirs  at  Law  and  Next  of 

Kin.    By  Edward  Preston. 

This  is  the  third  thousand  of  a  book  which  must  have  been  found 
useful  Probably  comparatively  few  people  know  what  an  amount 
of  unclaimed  money  there  is  lying  about  the  world.  There  is  nearly 
a  million  in  the  Bank  of  England  in  the  shape  of  unclaimed 
dividends;  and  there  are  many  thousands  of  pounds'  worth  of  South 
Sea  stock  in  the  same  condition.  Truth  is  indeed  stranger  than 
fiction  in  many  cases,  and  not  the  least  so  in  the  matter  of  unclaimed 
money.  Mr.  Preston's  volume  is  full  of  all  sorts  of  curious  anecdotes 
and  Qlustrations  of  the  unexpected  and  extraordinary,  in  the  way 
of  ''windfalls,"  treasure  trove,  remarkable  legacies  and  legatees,  and 
a  hundred  other  subjects  connected  with  the  magic  name  of  money. 
Anybody  on  the  look-out  for  a  fortune  (and  who  is  not?)  could  not 
do  better  than  buy  a  copy  of  Mr.  Preston's  red  book. 


®bituars. 


Adam  Turnbull,  Esq.,  Solicitor. — The  above  gentleman  died 
suddenly  on  the  15th  January  at  his  residence  near  Jedburgh. 
He  was  one  of  the  best  known  local  practitioners  in  Roxburghshire, 
and  was  universally  respected  by  all  with  whom  he  came  in  contact. 


%\it  iftottth. 


Day  Trespass  Act  (2  and  3  Will.  IV.  c.  QV)—ConJtinuous  course 
of  poachinff — Costs  of  conviction, — Among  our  reports  of  Sherifif 
Court  cases  there  is  a  report  of  a  case  under  the  Day  Trespass 
Act  from  the  Sheriff  Court  of  Aberdeen,  one  or  two  points  in 
^hich  deserve  a  passing  comment    Two  men  were  charged  with 
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trespassing  by  entering  or  being  upon  certain  lands  in  pursuit  of 
game.     They  bad  previously  been  tried  and  convicted  for  a  similar 
offence  committed  on  an  immediately  adjoining  estate  on  the  same 
day.     The  traditional  nigger  explained  that  it  was  the  ''same 
drunk,"  and  the  Aberdeen  poachers  pleaded  it  was  the  "same  poach." 
From  the  report  of  the  case  it  would  seem  that  to  escape  the  game- 
keepers the  men  had  crossed  from  the  estate  on  which  they  had 
been  poaching  on  to  the  contiguous  estate,  for  trespassing  on 
which  they  were  tried  on  the  first  occasion,  and  that  they  were 
apprehended  immediately  after  passing  the  march  dyke.     On  the 
occasion  which  formed  the  subject  of  the  first  charge  it  would 
appear  that  the  men  had  not  been  in  pursuit  of  game  or  anything 
else,  but  that  on  the  contrary  the  gamekeepers  had  been  in  pursuit 
of  them.     However,  they  were  convicted,  and  the  judge  at  the 
second  trial  had  nothing  to  do  with  whether  the  first  conviction 
was  right  or  wrong.     But  the  question  which  the  SheriflF-Substitute 
had  to  determine  was  whether  he  could  convict  the  men  a  second 
time  for  what,  supposing  they  had  been  in  pursuit  of  game  on  the 
occasion  first  libelled,  might  "^reasonably  be  called  the  same  act." 
It  was  the  same  occasion.     It  was  a  continuous  course  of  poaching. 
The  Sheriff-Substitute  remarked  that  it  was  an  axiom  of  the  law 
that  no  man  could  be  tried  twice  for  the  same  offence,  and  that  if 
the  men  were  being  tried  under  the  common  law  he  should  cer- 
tainly hold  a  second  conviction  incompetent.      But  he  held  that 
under  the  statute  the  proceedings  taken  were  "  quite  competent, 
and  that  a  conviction  must  again  follow."     The  words  of  the 
statute  applicable  to  the  offence  in  question  are  these :  "  That  if 
any  person  whatsoever  shall  commit  any  trespass  by  entering  or 
being  in  the  daytime  upon  any  land  without  leave  of  the  pro- 
prietor in  search  or  pursuit  of  game,  ...  he  shall  be  liable,"  etc. 
Now  it  may  be  said  that  the  object  of  the  statute  was  to  prevent 
poaching,  and  that  the  gravamen  of  the  charge  is  the  being  in  pur- 
suit of  game ;  and  consequently,  if  there  is  substantially  only  one 
pursuit  of  game,  there  is  really  only  one  offence.    And  it  may  be 
urged  that  if  a  poacher  happens  to  overstep  the  boundary  between 
two  properties,  a  boundary  perhaps  unmarked  and  to  him  unknown, 
it  is  hard  that  he  should  be  held  guilty  of  two  separate  offences. 
Certainly  if  any  proprietor  of  land  is  anxious  to  have  the  Game 
Laws  abolished,  he  could  not  take  a  more  judicious  means  of 
attaining  his  object  than  by  acting  on  the  strict  letter  of  the  law 
and  multiplying  prosecutions  for  what  is  really  and  substantially 
one  offence.    What  a  judge,  however,  has  to  consider  is,  what  is  the 
offence  created  by  the  statute  as  expressed  in  the  words  of  the 
statute.   We  agree  with  the  view  which  the  Sheriff  appears  to  have 
arrived  at  with  some  reluctance.     If  a  man  commits  a  trespass  by 
being  upon  the  land  of  A  without  the  leave  of  A  in  search  or  pursuit 
of  game,  he  is  guilty  of  an  offence ;  and  if  he  commits  a  trespass  by 
entering  or  being  upon  the  land  of  B  without  the  leave  of  B  in 
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search  or  pursuit  of  game,  he  is  guilty  of  another  offence.  We 
should  not  say  that  if  a  man  was  to  trespass  on  different  portions 
of  land,  say  on  two  separate  farms  belonging  to  the  same  proprie- 
tor, he  was  guilty  of  two  separate  offences.  It  is  the  same  ''land;'' 
for  the  "  land  "  meant  by  the  statute  is  the  "  land  "  of  the  proprie- 
tor without  whose  leave  it  is  entered.  No  doubt  it  may  be  said 
that  the  right  of  prosecution  is  given  to  the  occupier  of  the  "  laud  " 
trespassed  upon,  and  that  each  occupier  has  a  right  to  protect  him- 
self against  trespass  in  pursuit  of  game.  But  concurrent  rights  of 
prosecution  do  not  afl'ect  the  question  of  the  number  of  offences 
committed  This  indeed  is  shown  in  this  very  statute,  for  the 
light  of  prosecution  is  conferred  upon  the  procurator-fiscal  as  well  as 
the  owner  or  occupier:  And  if  it  be  said  that  the  poacher  commits 
two  separate  offences  by  trespassing  upon  two  separate  farms  be- 
longing to  the  same  proprietor,  because  one  farm  is  ''  land  "  as  well 
as  the  other,  it  would  follow  that  at  every  step  the  poacher  takes  he 
commits  a  separate  offence,  for  one  foot  of  land  is  as  much  land  as 
any  other  foot  of  land. 

This  construction  of  the  statute  suggests  many  curious  results. 
If  a  man  trespasses  in  the  course  of  a  sporting  ramble  over  the 
"land"  of  half-a-dozen  "  bonnet  lairds,"  whose  possessions  are  mere 
"  kail-yairdies,"  he  commits  half-a-dozen  separate  offences ;  if  he 
trespasses  upon  the  *'land"  of  a  nobleman  who  owns  half  a  shire, 
he  may  take  his  day's  shooting  at  the  expense  of  one  conviction. 
Consequently  we  would  suggest  to  any  gentleman  about  to  join  the 
poaching  profession  to  select  a  good  big  laird  when  he  is  at  it. 

Another  question  w^ich  may  be  raised  is  this.  Suppose  a 
poacher  in  pursuit  of  game  on  arriving  at  a  march  dyke  seats  him- 
self striddle-straddle  across  the  dyke  and  takes  a  shot  at  a  ''  merry 
brown  hare "  on  the  land  upon  which  he  has  not  set  foot,  does  he 
commit  two  ofiences  ?  By  putting  his  leg  over  the  dyke  it  may 
be  said  that  he  has  committed  a  trespass.  In  Ellis  v.  Loftus  Iron 
Co,  (44  L.  J.  Eep.  C.  P.  24)  it  was  held  that  the  owner  of  a  horse 
was  liable  in  damages  to  the  owner  of  another  horse,  horse  No. 
1  having  stuck  its  leg  through  a  wire  fence  and  kicked,  and  thereby 
iojored,  horse  No.  2.  Horse  No.  1  committed  a  trespass,  and  its 
owner  was  liable  for  the  injury  committed  by  his  trespassing  horse. 
A  trespass  of  the  kind  mentioned  is  different  from  the  constructive 
entry  referred  to  in  Reg.  v.  Pratt  (L.  J.  Eep.  M.  C.  113),  where  it 
seems  to  have  been  thought  that  sending  a  dog  into  a  field,  or 
firing  a  shot  so  that  the  shot  strikes  the  soil  of  the  field,  while  the 
party  remains  outside,  would  not  be  an  offence  within  the  statute. 

Another  question  raised  in  the  same  case  was  as  to  the  amount 
of  expenses  to  be  awarded  to  the  prosecutor.  "Costs  of  con- 
viction," not  "  expenses  of  process,"  says  the  Sheriff-Substitute,  is 
the  expression  used  in  the  first  portion  of  the  first  section  of  the 
Act,  the  portion  of  the  section  applicable  to  the  case  before  him. 
*"  Costs  of  conviction,"  he  says,  means  something  different  from 
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"  expenses  of  process."  "  Costs  of  conviction,"  he  says,  is  an  expres- 
sion borrowed  from  the  English  Acts ;  and  these  "  costs  "  consist  in 
England,  to  the  best  of  his  belief,  mainly  of  the  dues  that  are  paid 
to  the  Clerk  of  Court,  amounting  to  a  very  few  shillings ;  not  the 
whole  expenses  incident  to  procuring  a  conviction.  It  never  was 
intended,  he  adds,  that  a  professional  law  agent  should  appear  in  this 
class  of  cases ;  the  intention  being  that  the  gamekeeper,  or  some 
other  servant  of  the  proprietor,  if  not  the  proprietor  himself,  should 
present  the  complaint  and  lead  evidence.  Consequently,  in  the 
absence  of  authority,  the  Sheriff-Substitute  would  have  held  it 
never  was  intended  that  the  prosecutor  should  recover  the  expenses 
of  process ;  and  further,  that  to  deal  with  these  as  regulated  by  the 
table  of  expenses  provided  for  civil  process  would  be  absurd.  But 
then,  he  concludes,  there  is  a  case  in  1859  in  the  High  Court  of 
Justiciary  {Porter  v.  Stewart,  Dec.  5, 1859,  3  Irv.  499)  in  which  it 
was  held  that  the  practice  of  allowing  expenses  of  process  according 
to  the  scale  in  the  Act  of  Sederunt,  relative  to  the  fees  in  Sheriff 
Courts,  is  a  proper  and  commendable  practice. 

There  are  here  a  number  of  statements  which  it  is  necessary  to 
examine  in  detail.     (1)  "  Costs  of  conviction,"  not  "  expenses  of 
process,"  is  the  expression  used  in  the  Act.    Let  us  look  into  the 
Act.    In  the  first  portion  of  the  1st  section  of  the  Scottish  Day- 
Trespass  Act,  in  specifying  the  penalty  of  one  offence,  the  expression 
"  costs  of  conviction  "  is  used.    In  the  second  portion  of  the  section 
specifying  the  penalty  for  another  offence,  the  expression  **  expenses 
of  process  "  is  used.    Taking  this  first  section  alone  one  would  say- 
that,  two  different  expressions  being  used, "  costs  of  conviction," 
whatever  it  means,  means  something  different  from  "  expenses  of 
process."    But  in  the  9th  section,  giving  a  form  of  conviction  for 
all  cases  falling  under  the  statute,  the  expression  "expenses  of 
process"  is  used;  showing  clearly  that  the  two  expressions,  what- 
ever they  meant,  were  meant  to  be  synonymous ;  and  further,  that 
the  expression  "  expenses  of  process  "  was  meant  to  be  the  ruling 
one,  for  any  one  who  has  to  put  a  conviction  into  execution  must 
look  to  what  is  said  in  the  conviction  and  to  nothing  else.     The 
truth  of  the  matter  is  that  "  costs  of  conviction  "  is  not  originally 
a  Scottish  law  term.     It  occurs  in  the  English  Act,  1  and  2  WilL 
IV.  c.  32,  upon  which  the  Scottish  Day  Trespass  Act  was  modelled  ; 
and  the  draftsman  of  the  Scottish  Act  while  altering  the  English 
expression  in  one  half  of  the  section,  forgot  to  draw  his  pen 
through  it  in  the  other  half,  and  substitute  for  it  the  Scottish  ex- 
pression.    (2)  Costs  of  conviction,  "to  the  best  of  my  belief,"  con- 
sist in  England  of  the  dues  paid  to  the  Clerks  of  Court,  and  amount 
to  a  very  few  shillings.     Now,  if  the  English  practice  is  to  guide 
us  at  all,  one  should  know  what  it  is,  not  merely  have  a  belief  about 
it.    (3)  It  does  not  in  the  least  matter  what  construction  is  put 
in  England  on  words  occurring  in  an  English  statute ;  and  it  does 
not  in  the  least  matter  where  the  words  occurring  in  a  Scottish 
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statute  have  been  borrowed  from ;  from  the  law  of  England  or  the 
laws  of  the  Medes  and  Persians,  from  the  law  of  Denmark  or  the 
judgments  of  Damma    Occurring  in  a  Scottish  statute,  they  must  be 
construed  according  to  Scottish  lights  and  Scottish  law.    The  words 
are  to  be  understood  in  the  meaning  which  they  bear  in  the  country 
for  which,  and  the  time  at  which,  the  statute  is  passed.     In  the 
case  of  Saiidys  v.  Lowden   and  Rmoe  (Nov.   9,  1874,  4  Bettie 
(Justiciary),  6)  it  was  vainly  argued  that  the  words  ''  house  maills, 
men's  ordinaries,  servants'  fees,  merchants'  accounts,  and  other  the 
like  debts "  occurring  in  the  Debts  Eecovery  Act  were  borrowed 
from  the  Triennial  Prescription  Act  of  1579,  and  that  consequently 
the  expression  ''  merchants'  accounts  "  must  receive  the  same  limi- 
tation in  construing  the  former  Act  as  it  had  received  in  construing 
the  latter.    The  Court  in  effect  said,  We  have  nothing  to  do  with  the 
interpretation  put  upon  these  words  occurring  in  another  Act  passed 
for  a  different  purpose  and  at  a  different  time.    If  words  occurring 
in  one  Scottish  statute  do  not  carry  with  them,  as  a  sort  of  pen- 
dicle, the  meaning  there  attributed  to  them  into  another  statute, 
still  less  can  words  occurring  in  cm  English  statute  carry  with  them 
the  meaning  attached  to  them  in  England  into  a  Scottish  statute. 
(4)  It  was  intended,  says  the  Sheriff-Substitute,  that  a  gamekeeper 
or  some  person  of  that  description  should  prosecuta    Where  does 
the  learned  Sheriff-Substitute  gather  that  intention  ?    The  Act, 
which  is  the  only  legitimate  source  of  discovering  the  intention  of 
the  Legislature,  gives  no  inkling  of  such  an  intention.     If  it  did, 
ve  think  it  would  have  intended  something  very  foolish.   Questions 
of  difSculty  occur  in  the  construction  of  the  Act,  and  the  present 
case,  according  to  the  Sheriff-Substitute's  own  showing,  is  one  of 
these.     When  questions  of  difficulty  occur,  the  judge  is  always 
willing  to  have  the  assistance  of  the  professional  gentlemen  prac- 
tising before  him,  and  often  is  so  assisted.   What  help  could  a  game- 
keeper give  in  construing  an  Act  of  Parliament  ?   Of  what  use  would 
he  be  in  the  preparation  of  a  special  case  ?   (5)  If  the  Sheriff-Substi- 
tute were  to  interpret  the  Act  for  the  first  time  and  without  the 
light  of  authority,  he  would,  he  says,  come  to  a  certain  determina- 
tion.   He  immediately  adds  that  he  is  iwt  interpreting  the  Act  for 
the  first  time  and  -without  the  light  of  authority,  but  that,  on  the 
contrary,  there  is  a  decision  on  the  point  pronounced  by  the  High 
Court  of  Justiciary  in  1859.    If  there  is  a  decision  on  the  point  by 
the  Supreme  Court  twenty  years  ago,  it  occurs  to  one  to  ask,  what  is 
the  use  of  arguing  any  further  about  the  matter  ?    Something  in 
this  world  must  be  considered  as  settled,  otherwise  we  shall  never 
get  along.    If  the  decision  pronounced  some  twenty  years  ago  upon 
the  construction  of  an  Act  of  Parliament  by  the  tribunal  of  ulti- 
niate  authority  in  such  matters  leads  to  an  oppressive  result,  the 
only  remedy  is  an  appeal  to  the  Legislature.    Certainly  there  is 
none  to  the  Sheriff-Substitute.     We  have  observed  a  little  inclina- 
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tion  in  some  quarters  to  leveise  the  lelatioiis  between  the  Supreme 
Court  and  the  Sheriff-Substitute,  and  to  turn  the  Sheriff  Court, 
not  indeed  into  a  tribunal  of  review,  but  into  a  lecture-hall  of 
review  of  the  decisions  of  the  Court  of  Session  and  the  Court  of 
Justiciary.  In  one  case  which  has  attracted  some  attention  there 
was  this  to  be  said  in  palliation  of  the  particular  indulgence  in  a 
practice  which  is  utterly  anomalous — ^that  the  review  was  confiued 
to  the  decisions  of  the  past  year,  and  was  addressed  to  an  audience 
of  procurators.  When  the  review  goes  back  twenty  years,  and  is 
addressed  to  a  pair  of  poachers,  we  think  this  is  going  a  little  too 
far.  We  need  not  wonder  that  Sheriff-Substitutes  complain  of 
being  overburdened  with  work,  when  we  find  them  undertaking 
tasks  which  it  is  not  only  not  incumbent  upon  them  to  undertake, 
but  which  it  is  incumbent  upon  them  to  avoid  undertaking.  And 
it  is  rather  hard  upon  the  poachers.  The  poor  fellows  want  to 
know  "  what  they  are  going  to  get,"  and  have  done  with  it  Tlie 
Act  of  Parb'ament  empowers  the  judge  to  inflict  upon  them  the 
penalty  of  a  fine ;  but  it  does  not  empower  him  to  inflict  upon  them 
a  discourse,  the  gist  of  which  is  that  the  Sheriff-Substitute  of 
Aberdeenshire  and  the  High  Court  of  Justiciary  differ  in  opinion. 
Macaulay  tells  a  story  of  an  Italian  prisoner  who  had  the  option 
presented  to  him  of  reading  through  Guicciardini's  History  or 
going  to  the  galleys.  The  Aberdeen  poachers  are  not  so  fortunate 
as  to  have  such  an  alternative  set  before  them.  They  get  the 
galleys,  and  Guicciardini  too. 

The  Sheriff-Substitute  further  considered  the  question  whetlier 
he  had  right  to  modify  the  expenses ;  he  held  that  he  could  do  so, 
but  that  he  could  not  make  the  sum  elusory.  If  he  cannot  make 
the  expenses  elusory,  can  he  make  the  fine  elusory  ?  and  surely  a 
fine  of  a  shilling  or  half-a-crown  is  an  elusory  one.  As  to  this 
matter,  we  do  not  think  it  necessary  to  consider  whether  the  judge 
who  tries  the  case  has  power  to  modify  the  amount  of  expenses. 
He  has  right  to  determine  the  amount. 

CivU  Servants  and  Co-operative  Stores. — Referring  to  the  investi- 
gation which  is  at  present  being  made  as  to  the  connection  of 
civil  servants  with  trading  associations,  Mr.  Ludlow,,  the  Chief 
Registrar  of  Friendly  and  Co-operative  Societies,  makes  the 
following  remarks  in  his  last-issued^ report  They  are  extremely 
suggestive  and  put  the  matter  in  an  entirely  new  light,  one  which 
has  not  sufficiently  been  attended  to : — 

"  During  the  present  session  a  select  committee  of  the  House  of 
Commons  has  been  sitting  substantially  to  investigate  the  com- 
plaints of  tradesmen  on  the  subject  of  what  is  termed '  Civil  Service 
Trading.'  The  evidence  has  not  yet  been  officially  published,  and 
only  one  of  the  societies  complained  of, '  The  Civil  Service  Supply 
Association  Limited,'  is  registered  at  this  office.  It  would,  there- 
fore, be  premature,  if  not  unnecessary,  to  offer  any  comments  here 
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on  the  matter.  The  Chief  Registrar  would,  however,  venture  to 
point  out  that  the  object  of  the  promoters  of  the  committee  appears 
to  be,  in  the  terms  of  the  Trade-Union  Act  Amendment  Act,  1876, 
to  impose  '  restrictive  conditions  on  the  conduct  of  a  trade  or  busi- 
ness '  by  debarring  certain  of  her  Majesty's  subjects  from  engaging 
therein ;  that  those  promoters  thus  constitute  a  trade-union  (which 
may  be  a  combination,  either  '  temporary  or  permanent,*  within  the 
definition  of  the  Act),  and  that  the  investigation  referred  to  is  con- 
sequently one  as  to  whether  the  objects  of  a  trade-union  should  be 
enforced  by  law.  Having  reference  to  the  current  views  of  politi- 
cal economy,  the  fact  that  a  trade  combination  shoidd  have  been 
sufficiently  powerful  to  obtain  an  investigation  by  a  select  commit- 
tee of  the  House  of  Commons  for  such  a  purpose  is  both  singular 
and  noteworthy." 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff  Combie  Thomson. 

GORDON  17.  MORRISON  AND  RITCHIE.— Dec.  1879. 

Day  Trespass  Act  (2  and  3  Will.  IV.  c  68) — Continuous  course  of  impassing 
in  pursuit  of  yxvie — Tholing  an  assize. — Held  that  where  a  man  trespasses  in 
pursuit  of  gaino  on  adjacent  '^  lands  "  belonging  to  different  proprietors  during 
the  same  course  of  poaching,  he  is  liable  in  a  separate  penalty  lor  bis  trespass 
on  each  of  such  "  lands." 

pay  Trespass  Act — ** Expenses  of  process" — Observations  on  the  meaning  of 
thig  expression  in  the  Act,  and  on  the  case  of  Porter  v.  Stewart  (3  Iir.  499). 

Two  men,  named  William  Morrison,  alias  Alexander  Skinner,  and  George 
Ritchie,  oHm  Qeoige  Thomson,  were  charged  at  the  instance  of  Henry  Wolrige 
Gordon,  Esquire  of  Esslemont,  with  trespassing  in  pursuit  of  game,  on  19th 
Nov.,  on  the  farm  of  Cross-stone,  belonging  to  the  prosecutor.  Both  the  men 
pleaded  guilty,  Morrison  stating  that  he  thought  they  were  being  tried  for  the 
same  offence  aa  that  for  which  they  received  sentence  on  Saturday.  In  reference 
to  this  statement  it  was  explained  to  the  Sheriff  that  the  accused  had  been  before 
bis  colleague.  Sheriff  Wilson,  on  the  previous  Saturday  on  a  charge  of  poaching 
*'U  the  Tumerhall  estate  (which  immediately  adjoins  that  of  Mr.  Gordon  of 
£»slemont),  that  they  had  then  received  sentence,  and  that  they  were  now 
brought  up  on  a  chaige  of  trespassing  on  the  estate  of  Mr.  Gordon,  from  which 
^^te  they  had  passed  on  to  that  of  T^merhalL  Morrison  also  stated  as  supple- 
luentary  to  the  explanation  just  given^  that  he  and  Ritchie  had  just  got  the 
length  of  the  marcn  dyke  between  the  properties  when  the  keepers  took  them, 
and  there  had  been  some  dispute  as  to  whose  lands  they  were  on. 

At  the  Sheriff's  suggestion,  a  plea  of  not  guilty  was  then  tendered,  and 
the  evidence  of  a  gamekeeper  on  the  Esslemont  estate  was  heard.  He  stated 
that  he  first  observed  the  men  on  the  farm  of  Cross-stone,  beating  a  field,  and 
<^h  carrying  a  gun  and  game-bag.  After  remaining  for  some  time  on  the  field 
mentioned,  they  proceeded  towards  the  Tumerhall  estate,  and  at  the  march 
<lyke  they  had  been  apprehended,  when  it  was  found  that  Ritchie  had  in  his 
hsR  three  hares  and  two  partridges  and  Morrison  one  hare  and  one  partridge. 

For  the  prosecution  it  was  contended  that  the  accused  were  poaching  on  Essle- 
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mont  previous  to  poaching  on  Tippertj,  on  the  Tamerhall  estate.  The  place 
where  the  two  men  were  poaching  was  a  point  where  the  three  estates  of  Ellon, 
Esslemont,  and  TuriierhaU  met,  and  there  was  reason  to  believe  that  the  poachers 
looked  upon  it  as  a  rather  convenient  spot,  because  of  the  ease  with  which  they 
could  slip  from  one  property  to  another.  If  they  saw  a  keeper  on  Tumerhall, 
they  could  make  for  Ellon,  and  so  on.  On  this  occasion,  however,  the  poachers 
had  quite  overreached  themselves,  and  it  was  submitted  that  a  conviction 
must  loUow,  because  it  was  quite  clear  that  the  game  was  killed  on  the  farm  of 
Cross-stone,  or,  at  any  rate,  not  upon  Tipperty. 

For  the  defence  it  was  contended  that  this  being  a  continuous  act,  and  the 
men  having  already  been  punished  for  it,  they  were  not  liable  to  conviction  a 
second  time. 

The  Sheriff  said :  "  There  is  no  doubt  that  on  the  occasion  in  question  you 
two  men  were  guilty  of  trespass  in  pursuit  of  game,  and  I  regard  your  conduct  as 
somewhat  aggravated,  because  you  were  men  residing  in  Aberdeen  deliberately 
going  eighteen  miles  out  of  town,  armed  with  a  gun,  and  having  a  game-bag, 
lor  the  express  purpose  of  doing  what  you  knew  to  be  a  contravention  of  the 
Act  of  Parliament  and  a  defiance  of  the  law.  On  the  merits  of  the  case  there 
is  no  excuse  whatever  for  you,  but  your  position  is  in  this  respect  peculiar, 
that  on  Saturday  last  you  were  tried  here  and  convicted  for  your  conduct  on  the 
same  occasion  as  that  which  is  made  the  subject  of  your  trial  to-day.  Of  course 
it  is  an  axiom  of  the  law,  that  no  man  can  be  tried  twice  for  the  same  offence, 
but  the  peculiarity  here  is,  that  you  were  continuing  a  course  of  poaching,  in 
which  you  passed  from  one  field  into  another,  and  from  one  estate  into  another. 
The  proprietor  of  the  estate  in  which  you  were  ultimately  caught  took  proceed- 
ings against  you  on  Saturday;  the  proprietor  of  the  estate  from  which  you 
passed,  and  on  which  also  you  were  in  pursuit  of  game,  takes  proceedings  against 
you  to-day.  On  Saturday  you  were  each  mulcted  in  a  fine  of  £3,  including 
expenses,  and  I  am  now  asked  to-day  to  impose  upon  you  another  penalty,  for 
what  may  reasonably  be  called  the  same  act.  Although,  if  you  were  being  tried 
under  the  common  law,  I  should  certainly  hold  that  your  conviction  to-day  was 
incompetent,  yet  under  the  statute  it  seems  to  me  that  the  proceedings  that  luive 
been  taken  are  quite  competent,  and  that  a  conviction  must  again  follow.  At 
the  same  time,  it  is  my  duty  to  take  into  consideration,  by  way  of  mitigation 
of  penalty,  the  fact  that  you  have  already  suffered  the  pains  of  uie  law  for  your 
conduct  on  the  day  libelled.  Another  question,  and  one  of  much  wider  interest 
and  importance,  has  been  raised,  and,  I  understand,  was  raised  also  when  you 
last  stood  at  the  bar,  viz.  as  to  the  amount  of  expenses  which  a  prosecutor 
under  the  game  laws  who  succeeds  in  obtaining  a  conviction  is  entitled  to 
recover  ;  and  that  is  a  question  w^hich  is  attended  with  considerable  difficulty. 
The  words  of  the  Act  of  Parliament  are  that  what  a  prosecutor  is  to  recover 
when  there  is  a  conviction  under  this  portion  of  the  section  of  the  statute  is, 
not  the  expenses  of  process  at  all;  it  is  what  is  called  the  'costs  of  conviction.' 
Now,  these  are  words  which  are  not  familiar  to  the  Scottish  law ;  they  are 
borrowed  evidently  from  the  English  Acts ;  and  are  used  in  our  Scottish  Act 
apparently  by  a  sort  of  accident.  '  Costs  of  conviction '  in  England  mean  a 
different  thing  from  expenses  of  process.  They  consist,  to  the  best  of  my  belief, 
mainly  of  the  dues  that  are  paid  to  the  Clerks  of  Court,  and  amount  to  a  verj 
few  shillings  ;  and  if  I  were  here  to  interpret  the  statute  for  the  first  time,  and 
without  the  light  of  authority,  I  should  certainly  hold  that  it  never  was  intended 
that  a  prosecutor  should  recover  from  those  convicted  of  day  poaching  the 
expenses  of  process  ;  and  I  should  hold  further,  that  to  deal  with  these  expenses 
as  regulated  by  the  table  of  expenses  provided  for  cases  of  civil  process  would 
be  absurd.  It  never  was  intended  that  a  professional  law  agent  should  appear 
in  such  cases  as  this ;  the  intention  was  that  the  gamekeeper  or  some  other 
servant  of  the  proprietor's,  if  not  the  proprietor  himself,  should  present  his 
comjilaint  and  lead  evidence,  the  whole  expenses  to  be  incurred  being  the  dues 
of  Court.  But  I  am  not  at  liberty  to  follow  that  which  I  believe  to  be  the 
true  construction  of  the  Act  of  Parliament,  and  the  true  intention  of  the 
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Legislature.  It  is  the  way  in  which  matters  are  managed  in  England,  but  it  is 
not  the  way  in  which  matters  have  hitherto  been  managed  in  Scotland,  and  I 
have  before  me  a  decision  of  the  High  Court  of  Justiciary,  pronounced  in 
1859,  in  which  their  Lordships  held  that  the  practice  of  allowing  expenses  of 
proceas,  according  to  the  scale  in  the  Act  of  Sederunt,  relative  to  the  fees  in 
Sheriff  Courts,  was  a  proper  and  commendable  practice.  It  was  there  urged, 
as  it  has  been  urged  here,  that  to  do  such  a  thing  was  to  punish  the  poacher 
by  the  award  of  expenses,  which  might  be  ten  times  as  large  as  the  maximum 
amount  of  the  penalty  which  the  statute  allows.  No  more  than  £2  of  penalty 
ean  be  imposed  here,  and  if  it  were  a  civil  debt  no  more  than  38.  Id.  would 
require  to  he  expended.  But  it  is  not  a  civil  debt :  it  is  a  penalty  for  poaching, 
and  therefore  j£20  of  expenses — any  amount  of  expenses — might  possibly  be 
incurred,  and  might  be  imposed  upon  a  poacher  provided  only  he  is  convicted. 
I  had  occasion  the  other  aay  to  do  what  I  daresay  seemed  to  many  persons  an 
anomalous  thing — to  impose  a  penalty,  a  nominal  penalty  of  Is. ;  but  I  felt  nivself 
driven  at  the  same  time  to  impose  expenses  amounting,  if  I  remember  rightly, 
to  upwards  of  £b.  1  did  it  against  my  own  belief  in  what  is  right ;  but  I  feel 
bound  to  follow  the  authority  of  a  decision  of  the  High  Court  of  Justiciary. 
At  the  same  time  I  cannot  agree  with  the  view  that  has  been  suggested  by 
Mr.  Garden,  that  the  Court  is  bound  in  every  case  to  impose  the  full  amount 
of  expenses,  because  there  is  inherent  in  every  Court,  oy  the  common  law, 
power  of  modifyii^  the  expenses,  as  the  circumstances  of  the  case  may  seem  to 
demand.  It  would,  however,  be  (juite  wrong  to  exercise  that  power  to  such 
nn  extent  as  to  make  the  modification  illusory,  and  I  think  one  is  bound  to  give 
{Substantial  expenses.  In  looking  to  the  whole  circumstances  of  the  case  as  I 
have  just  adverted  to  them,  my  award  is  that  each  of  the  accused  shall  pay 
2a.  6d.  of  penalty,  and  each  of  them  £1  of  expenses,  with  the  alternative  of  seven 
days'  imprisonment — seven  days  being  allowed  in  which  to  pay." 
Ad.— Garden. A  /e.— Wight. 
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Sheriff  Smith. 

December  5, 1879. 

Game  TrtspoM  Act — "  WUhovX  the  leave  of  the  proprietors^ — Son  of  a  tenant 
farmer  held  Ivahlefor  tremass  o?i  his  father's  farm, — In  this  case  Alexander  James, 
son  of,  and  residing  with,  John  James,  farmer,  Brokentore,  and  miller  at  Mills 
of  Eellas,  was  charged  with  trespassing  on  his  father's  farm  without  leave  of 
the  proprietor,  in  pursuit  of  game,  and  unlawfully  shooting  at  and  destroying 
OBe  or  more  grouse.  At  the  first  diet  the  a^ent  for  the  respondent  raised  an 
objection  to  the  relevancy  of  the  libel  that  it  was  not  competent  to  charge  a 
fanner's  son  with  trespassing  on  his  father's  farm.  He  also  produced  a 
docxunent  from  the  proprietor  of  the  farm  granting  permission  to  tne  ''  fanner 
or  any  member  of  his  family  "  to  shoot  hares  or  rabbits  on  the  farm. 

In  giving  judgment,  the  Sheriff  read  the  following  note  : — 

^NaU.—ln  the  Game  Trespass  Act,  2  and  3  Will.  IV.  c.  68,  it  is 
enacted, '  That  if  any  person  shall  commit  any  trespass  by  entering,  or  being 
in  the  daytime  upon  any  land,  without  leave  of  the  proprietor,  in  search  or 
punuit  of  game,  or  of  deer,  roe,  woodcocks,  snipes,  quails,  landrails,  wild  ducks, 
or  conies,  such  person  shall,  on  being  convicted,  forfeit  and  pay  a  sum  not 
aceeding  two  pounds,  together  with  the  costs  of  the  conviction.'  The  respon- 
dent is  chaiged  under  this  Act  with  having  trespassed  in  search  of  game  other 
than  hares  and  rabbits,  and  it  is  proved  that  on  the  occasion  charged  he  shot 
at  and  killed  a  grouse  on  the  land  mentioned  in  the  complaint  belonging  to  the 
comphdnery  but  it  is  proved,  on  the  part  of  the  respondent,  and  admitted  on  the 
pttt  of  the  complaineTy  that  the  land  in  question  is  part  of  a  faim  of  which  the 
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respondent's  father  is  tenant,  and  that  the  respondent  resides  in  family  with 
his  father,  and  assists  him  in  its  management  and  working. 

"  It  is  contended  on  the  part  of  the  respondent  that  in  such  circumstances 
there  can  be  no  relevant  charge  against  him  under  the  Act  founded  on.  He 
adduces  in  support  of  this  contention  the  cases  of  Smellie  v.  Lockhart  (1st  June 
1844,  2  Brown,  p.  194),  and  of  the  Earl  of  Kinnoul  v.  Tod  (15th  December 
1859,  3  Irvine,  p.  501),  in  both  of  which  it  was  held  that  a  tenant  could  not 
be  convicted  under  the  Act  in  question  of  trespassing  in  search  of  game  on  the 
land  of  which  he  was  tenant. 

"  On  the  other  hand,  the  complainer  founds  on  the  terms  in  which  the  offence 
is  defined  in  the  Act,  and  on  the  decisions  in  the  cases  of  the  Earl  of  Selkirk  v. 
KenTiedy  (14th  December  1850,  John  Shaw's  Reports,  p.  453),  and  of  Reaper  v. 
Duff  {6th  February  1860, 3  Irvine,  p.  529),  in  both  of  which  it  was  held  that  farm 
servants  might  be  competently  convicted  for  trespassing  in  search  of  game  on 
the  land  on  which  they  were  in  service.  He  also  founds  on  the  case  of  Black 
T.  Bradshaw  (16th  December  1875,  3  Cowper,  p.  209),  in  which  the  tenant  of 
the  farm  was  a  female,  and  in  which  her  orother,  who  resided  with  her,  and 
assisted  her  in  the  management,  was  held  liable  to  be  competently  convicted 
in  the  same  way. 

"  These  decisions  are  undoubtedly  conflicting.  The  Lord  Justice-Clerk 
(Lord  Moncreiff),  who  presided  in  the  case  of  Black  v.  BradshaWj  expressly 
stated  that  it  was  not  easy  to  draw  any  logical  distinction  as  regards  the 
construction  of  the  Act  between  the  position  of  a  tenant  who  was  held  to  be 
excluded  and  that  of  a  form  servant  who  was  held  to  be  included  within  its 
provlsionB. 

"  In  regard  to  a  new  point,  therefore,  such  as  has  arisen  in  the  present  case, 
which  is  not  expressly  ruled  by  any  of  the  decisions  which  have  been  quoted, 
I  can  find  nothing  which  relieves  me  from  the  necessity  of  dealing  with  it  as 
an  open  question,  in  regard  to  which  I  must  be  guided  by  the  best  interpretation 
I  may  be  able  to  apply  to  the  terms  of  the  Act  itself. 

"  It  is  defined  to  be  a  trespass  or  ofi'ence  against  the  Act  for  any  person  to 
enter  or  to  be  upon  any  lana  without  leave  of  the  proprietor  in  search  or 
pursuit  of  game.  In  the  first  aspect  of  this  sentence  the  idea  is  apt  to  arise 
that  the  trespass  consists  in  the  first  instance  in  entering  or  being  on  the  land 
without  the  leave  of  the  proprietor,  and  that  unless  a  person  shomd  enter  or  be 
on  the  land  without  leave  or  the  proprietor,  he  could  not  be  held  to  commit 
what  would,  in  that  case,  be  the  second  part  of  the  ofi'ence.  The  result  of  this 
view  is,  in  many  respects,  imsatisfactory  and  inconsistent.  It  tends  to  make 
it  an  ofifence,  or  part  of  an  offence,  to  enter  or  be  on  the  land  without  the 
leave  of  the  proprietor  of  the  land.  Now,  in  so  far  as  regards  this  Act  of 
Parliament,  it  is  plain  that  the  mere  fact  of  a  person  entering  or  being  on  the 
land  without  the  leave  of  the  proprietor,  if  he  do  nothing  more,  is  no  offence 
against  the  Act,  and  is  not  punishable  by  it  in  any  way.  In  that  sense,  and 
to  that  extent,  it  is  a  matter  of  indifference,  as  regards  this  Act,  whether  the 
person  be  there  with  or  without  the  leave  of  the  proprietor.  It  is  unintelligible, 
on  that  footing,  why  the  qualifying  words  'without  the  leave  of  the  proprietor  * 
should  be  applied  to  that  part  of  the  sentence.  If,  again,  these  words  are 
applied  to  that  part  of  the  sentence,  it  removes  them  from  and  renders  them 
inapplicable  to  the  remaining  part  of  the  sentence  relating  to  the  pursuit  of 
game,  and  involves  the  further  inconsistency  that  if,  on  any  pretext  whatever, 
or  without  any  pretext  at  all,  a  person  get  upon  the  ground  with  the  leave  of 
the  proprietor,  he  may  without  any  further  leave  pursue  and  take  game  at  hia 
pleasure. 

**  The  further  consideration  arises  that  it  never  could  have  been  the  policy 
of  this  department  of  legislation  to  exempt  any  class  of  persons  from  the  opera- 
tion of  the  Act.  There  could  have  been  no  possible  reason  for  limiting  its  prohibi- 
tions exclusively  to  trespassers  from  without,  and  allow  persons  otherwise  on  the 
land  to  offend  with  impunity.  The  fact  that  some  of  the  executive  provisions 
of  the  Act  apply  only  to  trespassexB  from  without  does  not  affect  this  view. 
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Variotu  classes  of  offenders  lequire  to  be  differently  dealt  with.  The  phrase 
*  entering  or  being'  seems  to  have  been  intended  expressly  to  include  all  classes 
of  trespassers  in  pursuit  of  game  both  from  without  and  from  within,  and  the 
goTermng  intention  of  the  enactment  seems  to  be  to  protect  the  game  from  all 
persons  taking  it  without  the  leave  of  the  proprietor  of  the  land. 

"  If  these  views  be  correct  it  must  be  held  that  the  effective  application  of 
the  words  'without  leave  of  the  proprietor'  is  not  to  the  words  which  precede 
them,  but  to  those  which  follow  them,  and  that  the  effective  meaning  ol  the 
eosctment  is  directed  against  all  persons  who  shall  enter  or  be  on  any  land  in 
search  or  pursuit  of  game  without  the  leave  of  the  proprietor  of  the  land.  The 
apparent  motive  of  the  draftsman  of  the  enactment,  in  expressing  it  as  he  has 
done,  was  probably  not  to  separate  the  word  *  proprietor '  too  far  from  the  word 
'  land,' to  which  it  relates,  and  to  save  the  repetition  of  the  latter,  word;  but 
the  meaning  is  the  same,  as  there  can  be  no  reasonable  question  that  the 
sting  of  the  offence  was  intended  to  consist  in  the  fact  of  being  in  the  pursuit 
of  game  without  the  leave  of  the  proprietor  of  the  land.  It  would  be  inaccurate 
to  speak  of  the  proprietor  of  the  game,  because,  in  strict  law,  game  while  at 
large  has  no  proprietor. 

*'  I  do  not  see  any  inconsistency  in  the  views  which  have  now  been  taken.  I 
am  aware  that  some  of  these  views  are  at  variance  with  some  opinions  which 
have  been  expressed  by  higher  authority,  and  I  desire  to  have  the  utmost  respect 
and  deference  for  such  authority^  but  they  are  in  accordance  with  other  opinions 
of  equal  authority,  and  I  know  no  other  way  of  dealing  with  the  questions  of 
principle  which  nave  been  raised  in  the  present  case. 

"  I  must,  therefore,  repel  the  defences  in  regard  to  relevancy,  and^  as  the 
charge  has  been  proved,  X  must  convict  the  respondent." 

A  fine  of  ;£1,  with  £%  10s.  of  modified  expenses,  was  then  imposed,  failing 
payment  within  eight  days,  fourteen  days'  imprisonment. 
Ad. — Forsyti  and  Stewart. AU. — Cruickshank  and  Burnett. 

[This  case  was  appealed  to  the  High  Court  of  Justiciary,  and  was  heard  on  the 
28th  Jan.    The  appeal  was  dismissed  with  modified  expenses. — £d.  /.  o/</.] 
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Sheriff  Leks. 

HENDERSON  V.  ANDERSON  AND  OTHERS. 

iVoctts — Action  against  trustee — Master  and  servant — Reparation, — Hayman 
employed  Anderson  and  Henderson  to  erect  certain  buildings,  and  J.  &  R. 
Thom  subcontracted  with  them  to  do  part  of  the  work.  The  pursuer's  hus- 
band was  in  the  employment  of  Hayman,  and  was  killed  by  the  breakage 
of  a  chain.  She  brought  an  action  for  reparation  against  Anderson  and 
Henderson,  and  against  the  trustee  on  the  estates  of  the  Thorns,  which  had 
heea  sequestrated.  The  Sheriff-Substitute  held  the  action  against  the  trustee 
incompetent,  and  found  the  other  defenders  liable  in  damages.  Both  judgments 
were  acquiesced  in.    The  following  are  the  material  parts  of  the  judgments : — 

''  Finds  that  the  defender  Selkirk  is  not  bound  to  appear  as  a  defender  in 
answer  to  the  pursuer's  claim :  Sustains  his  second  plea  in  law :  Assoilzies  him 
from  the  conclusions  of  the  action,  and  decerns  :  Finds  the  pursuer  liable  to 
him  in  his  expense& 

**Note, — ^Mr.  Herron  gave  me  a  careful  argument  in  support  of  the  competency 
of  his  action  ;  and  I  so  far  agree  with  him  that  I  think  it  would  be  well  if  he 
could  induce  Mr.  Selkirk  to  agree  to  let  the  action  go  on.  But  though  Mr. 
Selkirk  is  entitled  to  take  the  burden  of  litigating  in  tnis  form,  he  is  not  bound 
to  take  it  The  ratio  of  this  will  be  found  clearly  stated  in  Lord  Shand's  judg- 
ment in  the  case  of  J%e  Phosphate  Sewage  Co.  v.  Molleson,  1  R.  847.  See  also 
the  opinion  of  tiie  Lord  President  And  the  cases  cited  for  Mr.  Selkirk  are 
ckttlyinpoiiit 
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''  It  was  stated  that  the  injury  to  the  ptursner'd  husband  was  leceiTed  a  few 
hours  after  Messrs.  Thorn's  estates  were  sequestrated. 

'*  But  can  their  workmen  be  said  to  have  been  in  the  employment  of  the 
creditors,  and  of  their  representatiTe,  from  the  moment  the  deliTerance  award- 
ing sequestration  was  signed  1  I  think  that  is  too  fine-spun  a  contention, 
and  that  the  law  demands  a  more  positive  and  an  actual  intervention  by  the 
new  master  or  masters  before  they  incur  direct  liability. 

**  The  workmen  would  be  still  m  the  employment  of  the  Messrs.  Thorn,  and 
a  not  unusual  way  is  to  constitute  a  claim  of  damages  by  action  against  tlie 
bankrupts.  The  bankrupts  will  in  many  cases  have  an  interest  to  defend  the 
case  as  well  as  the  necessary  knowledge. 

"  The  radical  right  to  the  estate  is  with  them ;  and  if  they  are  dischar^  on 
a  composition,  and  reinvested  in  their  estate,  their  interest  is  more  real  m  the 
matter  than  their  creditors. 

**  But  it  will  be  for  Mr.  Selkirk  to  consider  whether  there  is  any  way  of 
opposing  the  pursuer's  claim  without  liability  for  expenses  in  the  event  of  her 
success. .  If  she  sue  the  Messrs.  Thorn,  and  he  intervene  in  the  case  and  liti^rate 
it,  he  will  be  liable  in  costs.  If  the  pursuer  sue  him  to  constitute  her  claim, 
and  he  offer  active  opposition,  he  will  be  liable  in  expenses  {Smith  v. 
Kivperiy  19th  July  1660, 22  D.  1495).  If  the  pursuer  claim  in  the  sequestration, 
and  her  claim  be  rejected,  and  be  sustained  on  appeal,  equally  will  ne  have  t^^ 
bear  the  costs  of  it.  And  the  costs  of  fighting  tne  case  single-handed  will  l»e 
greater  than  fighting  it  along  with  the  co-defender.  Therefore  I  think,  though 
his  plea  must  be  sustained  if  insisted  in,  it  will  be  for  him  to  consider  what  is 
the  best  course  for  him  in  the  interests  of  the  creditors  to  take." 

Thereafter  proof  was  led,  and  the  Sheriff-Substitute  found — ''(1)  That  in  the 
course  of  last  year  the  defenders  entered  into  a  contract  with  Messrs.  Haynian 
&  Son  to  erect  for  them  certain  buildings  in  Centre  Street  and  King  Street ; 
(2)  that  in  May  1878,  Messrs.  J.  &  R.  Thorn,  wrights  and  builders  in  Udding- 
ston,  subcontracted  with  the  defenders  to  execute  for  them  part  of  the  above- 
mentioned  contract,  consisting  of  the  mason-work,  the  asphalting,  and  the  pro- 
viding and  laying  of  the  fireclay  pipes,  and  the  pavements  and  kerbstones ; 
(2)  that  for  the  purpose  of  carrying  out  their  respective  undertakings  the 
aefenders  and  the  Messrs  Thorn  each  set  up  a  one-ton  crane,  but  that  the 
workmen  of  each  party  were  in  the  habit  of  using  the  crane  belonging  to  the 
other  according  as  suited  their  convenience ;  (4)  that  in  the  course  of  the 
autumn  Messrs.  Thorn  got  into  difficulties,  and  on  11th  November  granted  a 
mandate  for  the  purpose  of  having  sequestration  taken  out,  and  that  the 
defenders,  when  it  became  apparent  that  the  Messrs.  Thorn  would  be  unable 
to  finish  their  part  of  the  contract,  assumed  the  control  of  it,  and  eventually 
resumed  and  finished  it ;  (5)  that  on  25th  November  1878,  William  Henderson, 
the  pursuer's  husband,  was  ordered  by  Mr.  Hayman,  his  employer,  to  nut  up  a 
ticket  intimating  that  the  premises  were  to  be  let ;  and  that  while  for  this  pur- 
pose he  was  ascending  the  gangway  at  the  outside  of  the  buildings,  a  stone 
which  was  then  being  raised  by  tne  defenders'  crane,  but  by  workmen  originally 
engaged  by  the  Messrs.  Thorn,  fell  on  him  and  killed  him ;  (6)  that  he  received 
no  warning  that  the  stone  had  been  swung  round  above  him,  and  that  it  is  not 
shown  that  he  was  in  any  way  cognizant  of  the  danger  that  had  been  brought 
upon  him,  or  that  there  was  any  impropriety  or  negligence  in  his  being  where 
he  was  at  the  time  he  was  killed ;  (7)  that  the  fall  of  the  stone  was  due  to  the 
chain  giving  way  by  which  it  was  suspended,  and  that  the  chain  gave  way 
through  no  unfair  or  incautious  usage,  but  solely  from  its  being  unfit  for  the 
purpose  for  which  it  was  being  used,  and  for  tne  purposes  for  which  it  was 
required  ;  (8)  that  the  chain  was  known  to  the  defenders'  foreman  and  work- 
men, if  not  to  themselves,  to  be  old,  patched,  and  frail,  and  to  have  broken  at 
least  twice  in  the  progress  of  the  work ;  and  (9)  that  on  S5th  November  the 
carrying  on  the  building  operations  was  under  the  control  of  the  defenders 
Anderson  and  Henderson.  Finds  in  these  circumstances  as  matter  of  law — 
(1)  That  the  said  defenders,  as  haying  the  control  of  the  wodanfin  on  the  job 
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and  being  xesponrible  for  their  acts,  are  liable  in  damages  to  the  persons  entitled 
to  claim  reparation  for  the  death  of  William  Henderson  ;  and  (2)  that  the 
pnnuer,  as  his  widow,  has  such  a  right :  Therefore  repels  the  defences,  and 
decerns  against  the  defenders  Anderson  and  Henderson  for  payment  to  the 
punuer  of  the  sun  of  two  hundred  pounds ;  and  finds  her  entitled  to  expenses. 

''  J.  M.  Lsss. 

"  NoU. — ^The  defenders  tried  to  show  that  Henderson  was  ascending  by  a 
gangway  which  he  ought  not  to  have  used,  but  of  this  I  think  there  is  no 
rafficient  prool  Then  as  regards  common  employment,  that  is  a  plea  which 
can  be  taken  only  by  the  conmion  employer  of  the  injuring  and  injured  party ; 
and  that  is  not  the  nosition  of  the  defenders  in  this  case.  The  chain  which 
broke  was  here  the  only  one  supplied  by  the  defenders,  and  it  was,  it  seems  to 
me,  unquestionably  bad. 

*'  In  tbis  state  of  matters  the  pursuer  has  the  same  remedies  open  to  her  that 
any  member  of  the  public  would  have  who  had  been  injured  by  the  breakage 
of  this  chain.  Now  to  escape  liability  the  defenders  urge  that  at  the  time  when 
the  chain  broke  it  was  not  being  used  by  their  woncmen.  The  pursuer  in 
reply  maintains  that  the  defenders  had  taken  over  the  contract  from  the 
Messrs.  Thorn.  I  think  her  contention  is  soimd.  But  even  if  it  were  not,  the 
question  would  arise,  whether  the  defenders,  in  providing  defective  machinery 
and  sanctioning  its  use  by  the  other  workmen  of  the  job  for  purposes  for 
which  it  was  unfit,  would  not  be  responsible  for  the  results  ?  It  is  unnecessary 
to  decide  the  point,  but  the  principles  of  our  law,  and  the  dicta  of  the  Lord 
Justice-Clerk  in  Cofwan  y.  Dahiel  (5  R.  241),  seem  to  me  to  point  to  such  a 
result 

^  In  my  opinion  it  is  distinctly  proved  that  the  defenders  had  undertaken  by 
25th  Novemoer  the  control  and  supervision  of  the  whole  work.  By  the  end  of 
October  the  Messrs.  Thorn  were  unable  to  pay  their  men,  and  thereafter  the  men 
were  paid  by  the  defenders.  They  were  known  to  the  defenders  to  be  in  a  state 
of  insolvency  ;  and  even  though  the  defenders  may  not  have  known  that  they 
had  granted  a  mandate  for  sequestration,  and  that  one  of  the  Thorns  had 
absconded,  it  is  plain  they  knew  well  that  all  hope  of  the  Thorns  finishing  the 
snbcontract  was  at  an  end.  Now  there  was  no  contract  between  Hayman  & 
Son  and  the  Thorns.  The  defenders  had  undertaken  the  whole  contract,  and 
therefore  they  were  bound  to  Hayman  &  Son  to  finish  it.  Ha3rman  k  Son 
were  pressing  them  to  get  it  completed,  and  just  because  of  this  they  were 
foroisning  the  money  to  pay  the  Messrs.  Thorn's  men,  who  had  refused  to  go 
on  with  the  work  unless  paid.  As  matter  of  fact,  on  30th  November  the 
defenders  did  resume  the  Thorns'  part  of  the  contract,  and  before  this  they  had 
guaranteed  to  the  merchants  who  had  provided  the  stores  that  they  would  be 
paid.  Whilst  the  Thorns  had  the  control  of  the  contract  they  were  there,  or 
one  or  other  of  them,  every  day  once  at  least  But  latterly  neither  of  them 
was  there  ;  and  it  is  far-fetched  to  say  that  their  foreman  was  left  to  manage 
the  job.  It  seems  to  me,  on  a  careful  perusal  of  the  evidence,  that  there  is  little 
room  for  doubt  that  before  the  25th  oi  November  the  defenders  had  undertaken 
the  management  of  the  whole  work.  If  it  were  not  so  I  do  not  see  how 
Livingstone  could  well  have  proposed  to  one  of  the  Thorns  to  come  and  earn  a 
wajje. 

*'  Now  it  appears  to  me  to  be  little  matter  whether  the  defenders  had  in  word 
or  in  writ  extruded  the  Thorns  from  the  subcontract  and  definitely  resumed  it. 
That  may  be  of  importance  in  any  question  as  to  their  respective  rights  between 
tbf  defenders  and  the  Messrs.  Thorn.  For  the  purposes  of  the  safety  of  the 
public  the  question  to  be  asked  here  is.  Who  was  then  having  the  control  of 
the  work  and  workmen  ?  for  whoever  that  may  have  been  is  the  party  that 
mast  be  liable  for  their  acts.  I  think  the  defenders  are  clearly  in  that  position. 
And  I  would  only  further  remark  that  I  do  not  see  where  the  fault  of  the  man 
at  the  crane  was.  If  I  am  to  believe  the  evidence,  they  were  taking  the  utmost 
pains  to  avoid  risk.    And  if  their  fault  lay  in  using  the  crane  at  all,  the 
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defenders'  poeition  is  only  worse.    In  tmth  the  fimU  Imy  in  the  material  and 
not  in  the  men,  and  the  material  was  the  defenders'. 

*'  As  regards  the  amount  to  he  awarded  to  the  pnrsaer,  that  is  a  jniy  question. 
Henderson  was  a  foreman  cartwright,  twentj-nine  Tears  of  age,  ftftm^ng  35^.  a 
week,  and  is  shown  by  the  testimony  of  varioos  witnesses  to  have  been  a  steady 
and  indostrions  man,  and  of  good  attainments  for  one  in  his  position.  The 
pursuer  is  twenty-four  years  of  age  and  has  one  child,  a  boy  four  years  old.  Her 
cl^m  is  made  for  herself  alone.  Judges  would  probably  differ  as  to  what  u  the 
proper  sum  to  give  her,and  indeed  periiana  the  same  judge  might  think  differently 
at  aifferent  times.  My  own  opinion  nas  fluctuated  between  j^lM)  and  i250, 
and  I  have  accordingly  given  £300.  I  do  not  cast  upon  the  defenders  the 
burden  of  paying  their  co-defender's  expenses^  as  is  generally  done  in  simikr 
circumstances.  Mr.  Selkirk  was  made  a  party  to  the  action  when  he  never 
should  have  been  ;  it  was  an  error  in  pleading,  and  one  for  which  the  present 
defenders  are  in  no  way  to  blame.  J.  m!.  L." 

Act. — HerTon.——4tt.— Anderson. 
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Mortgaoe  to  a  Benefit  Building  Societt.— i2u2s  of  society  that  all  duputa 
should  be  referred  to  arbitration, — The  plaintiff,  a  member  of  a  benefit  building  so- 
ciety, incorporated  under  and  still  subject  to  the  Act  6  and  7 WilL  IV,  c.  32,  mort- 
gaged certain  property  to  the  society.  The  provisions  of  10  Geo.  IV.  c  56,  are, 
so  far  as  applicable,  incorporated  wiUi  6  and  7  Will.  I Y.  c  32.  One  of  the  rules 
of  the  society  provided  that  all  disputes  between  the  society  and  any  of  its 
members  should  be  referred  to  arbitration,  pursuant  to  10  Qeo.  IV.  c.  56,  sec 
27.  The  plaintiff  brought  an  action  as  mortgager  against  the  trustees  of  the 
society  for  an  account  The  defendants  contended  that  the  proper  remedy 
was  arbitration  under  the  rules  : — Held,  that  the  provisions  of  10  Geo.  IV.  a 
56,  sec.  27,  are  not  applicable  to  those  purposes  of  a  benefit  building  society 
which  involve  the  adjustment  of  rights  created  by  mortgage,  and  that  the 
jurisdiction  of  the  Courts  was  therefore  not  ousted. — Mtdkern  v.  Lord  (H.  L.), 
48  L.  J.  Rep.,  Chanc.  745. 

Club. — Expulsion  of  member — Misconduct — Duties  of  committee — Injunc- 
tion,— Where  the  committee  of  a  club  have  according  to  their  rules  a  power 
of  expelling  a  member  from  the  club,  such  committee,  being  a  ouo^i-judicial 
tribunal,  are  bound  to  act  in  accordance  with  the  ordinary  principles  of  justice, 
and  before  adjudicating  upon  the  conduct  of  any  member,  are  oound  to  give 
him  notice  of  their  intention  to  proceed  against  him,  and  afford  him  an 
opportunity  of  justifying  or  palliating  his  conduct ;  and  if  the  committee 
pass  a  resolution  expelling  such  member,  without  previous  notice  to  him,  such 
resolution  being  based  upon  ex  parte  evidence,  the  Court  will  declare  such 
resolution  to  be  void,  ana  will  restrain  the  committee  from  interfering  with 
his  rights  and  privileges  as  a  member  of  the  club. — Fisher  v.  Keane,  49  L.  J. 
Rep.,  Chanc.  1. 

Loan  Society. — Unregistered —  Winding  up — Number  of  members — Less  than 
seven — Partnership — Dissolution — Loan  Societies  Act — Companies  Act. — ^Where 
the  number  of  members  of  an  unregistered  loan  society,  formed  under  3  and  4 
Vict.  c.  110,  had  at  the  date  of  a  creditor's  petition  to  wind  up  the  society 
fallen  below  seven,  although  the  number  of  members  had  formerly  exceeded 
that  number : — Held^  that  by  virtue  of  sections  199  and  200  of  the  Companies' 
Act,  1862,  no  winding  up  order  could  be  made,  but  that  to  enable  the  Court 
to  wind  up  the  affairs  of  the  society  it  was  necessary  to  commence  an  action 
for  the  dissolution  of  the  partnership  subsisting  amongst  the  present  members. 
— In  re  the  BoUon  Benefit  Loan  Society,    Coop  v.  Booth,  49  L.  J.  Rep.,  Chanc.  39. 
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CONDICTIO  INDEBITI. 

The  action  to  wHicH  the  name  of  ccmdicUo  indebiti  was  applied 
in  Boman  law  is  based  on  principles  which  afford  scope  for  interest- 
ing analysis.  When  I  pay  or  deliver  anything  to  another  in  a 
mistaken  belief  that  I  owe  it  to  him,  common  sense  would  seem  to 
indicate  that  I  have  a  right  to  get  it  back.  Any  rule  of  law  which 
would  wholly  exclude  all  claim  for  repayment  or  redeliveiy  in  such 
case  would  be  looked  on  as  contrary  to  natural  equity.  Accordingly 
we  find  in  eveiy  enlightened  system  of  jurisprudence  it  is  provided 
that  what  has  been  paid  in  error  and  without  obligation  may  be 
recovered. 

In  the  Roman  law  there  were  a  number  of  well-known  actions 
for  the  purpose  of  enforcing  restitution  of  whatever  was  obtained 
by  any  one  without  just  cav,8a  or  consideration.  Such  were  the 
conditions:  Sine  causa — ob  causara  datorv/m — ob  tu/rpem  vel 
injtistam  cavsam — ^and  ivdebiti.  Of  the  latter  of  these  actions, 
Papinian  (Dig.  zii.  6,  66)  says  that  "  ex  bono  et  sbquo  introducta 
quod  alterius  apud  alterum  sine  causa  deprehenditur,  revocare 
consuevit ;"  indicating  thereby  that  it  might  be  brought  for  repeti- 
tion of  whatever  had  been  paid  beyond  what  was  due.  The  whole 
basis,  accordingly,  of  the  coTidictio  indebiti  in  Roman  law  was  a 
payment  not  due  and  made  in  error. 

Following  the  Roman  law,  the  doctrine  is  stated  thus  by  our 
text-writers.  "  Indebiti  solutio"  says  Erskine  (Inst.  iii.  3,  64), "  or 
^be  payment  to  one  of  a  debt  not  truly  due  to  him,  is  in  effect 
^  pro-mutv/wm  or  quasi  mutuuTn  by  which  he  who  made  the 
payment  is  entitled  to  an  action  against  the  .receiver  for  repay- 
o^ent;  which  arises  not  from  any  explicit  consent  or  agreement  of 
P^ies,  but  solely  from  equity."  Ajid  Professor  Bell,  who,  like 
Stair,^  treats  it  as  a  branch  of  the  general  doctrine  of  restitution, 
"ays  (Principles,  sec.  531), "  Whatever  has  been  delivered  or  paid  on 
^  erroneous  conception  of  a  duty  or  obligation  may  be  recovered 
on  the  ground  of  equity,  providing  the  person  receiving  it  has  no 

»  Cf.  Stair,  i.  7,  9. 
VOL  XXIV.  NO.  CCLXXIX.— MARCH  1880.  I 
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reason  on  natural  right,  implied  donation,  or  compromise  to  rely  on 
the  acquisition  as  his  own.'  In  English  text-books  and  decisions 
the  doctrine  is  stated  to  a  similar  effect;  action  for  money  had 
and  received  being  the  technical  expression  in  English  law  for  the 
cavdictio  indehiti,  Mr.  Addison  in  his  work  on  Contracts  (p.  1060) 
states  the  rule  very  conveniently :  "  If  a  man  through  some  mistake 
or  misapprehension  or  forgetfulness  of  facts  has  received  money  to 
which  he  is  not  justly  and  legally  entitled,  and  which  he  ought  not,  in 
foro  conscientioB,  to  retain,  the  law  regards  him  as  the  receiver  and 
holder  of  the  money  for  the  use  of  the  lawful  owner  of  it,  and 
raises  an  impUed  promise  from  him  to  pay  over  the  amount  to 
such  owner." 

Now,  taking  the  above  definitions,  it  will  be  observed  that  two 
conditions  are  required  in  order  to  give  right  to  the  condictio 
indebiti :  first,  absence  of  knowledge  on  the  part  of  the  person 
who  makes  payment  that  no  debt  is  due ;  and,  second,  no  right 
legal  or  natural  on  the  part  of  the  payee  to  retain. 

With  regard  to  the  first  of  these  conditions,  it  is  obvious  that  if 
there  be  knowledge  that  no  debt  is  due,  the  payment  must  be 
treated  as  a  donation,  and  there  is  no  room  for  the  action.  But  if 
the  payment  be  made  in  ignorance,  the  question  arises.  Is  the  error 
one  of  fact  or  one  of  law  ?  Between  these  two — error  as  to  fact 
and  error  as  to  law — there  is  a  well-known  and  very  material 
distinction,  and  one  which  has  been  the  subject  of  much  learned 
controversy  in  various  branches  of  the  law.  In  the  first  place,  with 
regard  to  error  in  matters  of  fact,  it  may  be  stated  as  a  general  rule 
that  restitution  of  the  indebitum  will  be  granted.  This  is  the 
invariable  rule  in  cases  of  mutual  contract,  for  a  contract  which 
has  been  induced  through  error  in  fact  will  either  not  be  enforced, 
or  if  executed,  will  be  set  aside.  The  only  requisite  is  that  the  error 
shall  be  in  an  essential  of  the  contract.  One  of  the  most  recent 
illustrations  of  this  is  the  case  of  Oilmour  and  Others  {Stewart's 
Trustees)  v.  Hart  (22nd  December  1875, 3  R  192).  In  this  case  A 
entered  into  a  contract  of  sale  of  property  to  B  under  burden,  as  A 
understood,  of  a  feu-duty  of  £9, 15s.  The  disposition  omitted  men- 
tion of  the  burden,  and  on  proof  it  was  found  that  in  granting  it  A 
laboured  under  error  of  which  error  B  was  aware ;  A  was  held 
entitled  to  restitutio  in  integruTn.  And  though  a  formal  disposi- 
tion had  been  granted  by  A  embodying  the  terms  of  the  agreement, 
it  was  held  to  be  vitiated  by  the  essential  error  as  to  the  price. 
Now  although  in  this  case  there  was  present  the  element  of  know- 
ledge by  one  of  the  contracting  parties  of  the  other's  error,  upon 
which  the  Court  to  some  extent  founded,  still  the  true  principle  of 
decision  was  that  there  was  no  real  coTisensus  between  the  parties. 
If  B  had  been  ignorant  of  A's  mistake,  the  contract,  it  is  appre- 
hended, must  equally  have  been  set  aside.  There  was  clear  error 
as  to  the  subject-matter  of  the  contract. 

The  same  rule  is  applicable  to  the  condictio  indebiti.    The 
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case  of  Bcdfowr  v.  Smith  <k  Logan  (Feb.  9,  1877,  4  R.  464)  is  one 
of  the  most  recent  illustcations.  In  this  case  a  person  haying 
settled  an  account  for  work  done  discovered  that  he  had  unwittingly 
overpaid  it  by  £100,  for  which  sum  he  had  granted  a  bill  at  four 
months'  date.  The  payee  recovered  the  proceeds  of  the  bill,  which 
was  retired.  An  action  for  repetition  was  brought  by  the  payer, 
who  proved  his  mistake  about  the  fact ;  he  was  held  entitled  to 
succeed,  as  there  was  no  fault  on  his  part  giving  rise  to  the  error. 
The  case  is  valuable  as  showing  the  views  of  some  of  the  judges 
on  the  question  of  error  in  fact  It  was  held  by  the  Sheriff  in  the 
inferior  Court,  and  was  afterwards  strongly  pressed  in  the  appellant's 
argument,  that  as  the  mistake  was  avoidable,  and  the  pursuer  had 
the  means  of  avoiding  in  his  own  hands,  he  was  not  entitled  to  re- 
cover. But  this  was  overruled.  **  It  is  quite  true,"  says  the  Lord 
President, "  that  a  party  having  made  a  payment  in  error,  must,  be- 
fore he  can  recover,  show  that  the  error  was  not  induced  by  his  own 
fault,  but  was  due  to  adverse  circumstances,  or  to  the  proceedings  of 
the  other  party.  If,  however,  the  averments  of  the  pursuer  here  are 
true,  the  error  was.  distinctly  brought  about  by  the  statement  of 
the  defender  Mr.  Smith ;  and  if  these  were  made  as  averred  in 
article  7  of  pursuer's  condescendence,  they  were  false,  and  false  in 
the  knowledge  of  the  defender.  To  say  that  that  is  not  sufficient 
to  sustain  the  relevancy  of  the  action  is  most  startling."  And  Lord 
Shand  (p.  460)  states  the  law  in  general  terms.  "  I  cannot  doubt," 
he  says, "  that  the  statements  made  in  article  7  of  the  pursuer's 
condescendence  are  relevant  Assuming  the  correctness  of  these 
statements,  the  defender  obtained  the  overpayment  in  consequence 
of  his  own  representations,  which  were  erroneous.  If  a  tradesman, 
by  sending  in  his  account  after  payment,  and  thus  by  plain  impli- 
cation representing  it  to  be  due,  should  obtain  payment  twice,  it  is 
surely  too  plain  for  argument  that  he  could  not  be  heard  to  main- 
tain that  he  was  entitled  to  keep  the  money,  because  if  his  customer 
had  examined  his  vouchers  he  would  have  found  the  first  receipt,  and 
Bo  avoided  the  mistake.  The  present  case  is  substantially  the  same. 
The  money  is  said  to  have  been  paid  under  the  mistaken  belief  in 
fact  that  it  had  not  been  paid  alreadv.  If  that  be  established  the 
pursuer  is  entitled  to  repayment ;  and  I  may  add  that  in  my  opinion 
the  fact  that  the  defender's  representations  induced  the  error  is  not 
essentia]  to  the  pursuer's  success.  The  defender  has  no  right  to  retain 
money  paid  to  him  under  a  mistake  in  fact,  which  is  the  case  stated. 
I  am  satisfied  that  the  true  rule  applicable  to  such  cases  is  that 
stated  by  Mr.  Justice  Williams  in  the  case  of  Tovmsend  v.  Crowdy 
thus:  'Since  the  case  of  Kdly  v.  Solari,  it  has  been  established 
that  it  is  not  enough  that  the  party  had  the  means  of  learning  the 
truth  if  he  had  chosen  to  make  inquiry.  The  only  limitation  now 
is  that  he  must  not  waive  all  inquiry.' "  It  is  to  be  noticed 
that  in  this  case  of  Balfour  v.  Smith  &  Logan,  the  jndges,  with 
the  exception  of  Lord  Shand,  seem  to  have  been  inclined  to  hold 


116  cosDicno  isn>iBiiL 

that  in  order  to  sustain  the  amdietio  imddnii  there  must  be, 
hesides  error  as  to  &ct^  either  some  misrepresentation  on  the  part 
of  the  defender  inducing  the  enor,  or  some  negligenoe  on  the  part 
of  the  pursuer  in  not  ascertaining  the  &ct  Now  with  r^aid  to 
the  first  of  these  qualifications — ^tbat  misrepresentation  on  the  part 
of  the  payee  is  of  importance — ^it  is  submitted  that  it  is  not  based 
on  any  substantial  ground  on  equity,  and  there  is  no  decision 
establishing  it  It  must  always  be  uujust  and  against  good  con- 
science for  a  person  to  keep  what  was  given  to  him  through  a 
mistake  and  contrary  to  the  intention  of  the  giver,  wheUier  he 
himself  contributed  by  his  conduct  to  that  mistake  or  not  In  the 
familiar  illustration  used  by  Lord  Shand  of  a  tradesman  sending 
in  and  receiving  payment  of  his  already  liquidated  account^  it  does 
not  seem  to  make  any  real  difference  that  the  tradesman  was 
himself  under  a  mistake  and  sent  in  the  second  account  in  perfect 
good  Caith.  As  r^ards  the  other  of  these  qualifications — that 
negligence  on  the  part  of  the  pursuer  or  payer  bars  repetition — 
this  must  be  taken  only  in  a  limited  sense.  The  n^ligence  must 
be  of  that  gross  and  inexcusable  kind  which  is  known  to  the  law 
as  crassa  negligefUia,  and  which  is  of  such  a  kind  that  the  Court 
will  not  aid  a  person  who  has  injured  himself  by  it.  It  must  be 
such  n^ligence  as  amounts  to  a  wrong.  And  this,  it  is  appre- 
hended, is  the  meaning  to  be  attached  to  the  language  of  the  Lonl 
Chancellor  (Brougham)  in  the  well-known  case  of  Wilson  <£ 
M'LeUan  v.  Sinclair  (December  7,  1830,  4  W.  S.  398).  Speaking 
ol error  facti,  the  Lord  Chancellor  said:  "If  the  pwty  who  has 
paid  the  money  is  under  an  unavoidable  mistake,  if  the  mistake  is 
no  fault  of  his,  then  he  may  have  it  back ;  but  if  he  has  himself 
to  blame — ^if  be  himself  paid  the  money  ignorant  of  the  facts,  aud 
had  the  means  of  knowledge  within  his  power,  and  did  not  use 
those  means — he  shall  in  vain  attempt  by  means  of  proceeding  at 
law  to  have  it  repaid  him  That  has  been  decided  in  our  Courts 
repeatedly.  It  is  a  rule  founded  on  strict  principles  of  ordinary 
and  universal  justice,  which  will  never  allow  a  man  to  take  advan- 
tage of  his  own  wrong,  or  what  is  the  same  thing,  of  his  own  gross 
negligence.  The  ground  of  action  being  ignorance/ it  must  be 
unavoidable  ignorance — it  must  not  be  ignorance  through  his  own 
fault — of  having  shut  out  the  light  by  wilfully  closing  his  eyes." 
The  numerous  specialties  in  this  case  of  Wilson  &  iPLellan  v. 
Sinclair,  s,nd  the  difficulty  of  distinguishing  in  it  error  iu  fact  from 
error  in  law,  may  have  led  the  House  of  Lords  to  give  more  weight 
to  the  element  of  negligence  than  they  might  have  done  in  a  le^ 
complicated  case.  Certainly  the  tendency  of  the  English  decisions 
since  that  date  has  been  to  attach  little  if  any  importance  to  the 
fact  of  negligence  in  cases  of  this  kind.  (See  TovmscTul  v.  Growdy, 
8  C.  B.  N.  S.  477 ;  KMy  v.  SolaH,  9  AL  &  W.  54.)  The  founda- 
tion of  the  condictio  being  in  the  bonum  et  cBqtium,  it  must  be  equally 
unjust  to  retain  what  is  paid  by  mistake,  whether  the  payer  be 
Qgligent  in  making  the  payment  or  not. 
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With  regard  to  tTtofr  in  law,  on  the  other  hand,  it  is  a  familiar 
maxim  that  iffnorantia  juris  neminem  excuecU—eYery  man  is  pre- 
sumed to  know  the  law.    In  point  of  fact,  no  doubt,  this  is  a  very 
complete  legal  fiction,  as  no  man  knows  the  whole  law,  and  the 
number  of  those  even  moderately  acquainted  with  it  is  small ;  but 
it  is  a  necessaiy  maxim  nevertheless.    To  allow  ignorance  of  the 
law  to  be  generally  pleaded  as  a  defence  would  put  an  end  to  the 
administration  of  justice  altogether.    But  though  such  is  the  general 
rule,  we  find,  in  applying  it  to  questions  of  error  in  law,  that  it  is 
fiubject  to  considerable  qualifications.     In  the  enforcement  of 
priyate  rights  the  Courts  would  have  frequently  to  do  great  injus- 
tice if  they  were  to  invariably  ignore  the  fact  that  a  man  has 
obtained  what  he  is  not  entitled  to  owing  to  his  neighbour's  mistake 
as  to  the  law.    Accordingly  in  cases  of  mutual  contract,  where  the 
contract  is  sought  to  be  enforced,  and  the  exception  of  error  in  law 
is  pleaded,  a  court  of  equity  will  sustain  the  exception  if  the  error 
is  shown  to  be  essential.    The  law  is  so  stated  by  Bell  (Principles, 
sec  11) :  "  Error  in  snbstantials,  whether  in  fact  or  in  law,  invali- 
dates consent,  where  reliance  is  placed  on  the  thing  mistaken." 
Bat  he  adds,  "  Although  error  in  law,  as  well  as  error  in  fact,  will 
invalidate  a  contract,  it  will  not  always  entitle  to  restitution  after 
the  contract  is  fulfilled  or  money  paid."    Now  let  us  see  how  far 
error  in  law  will  entitle  to  repetition  under  the  condictio  inddnti. 
This  was  the  subject  of  a  well-known  controversy  among  the 
civilians,  and  the  discussions  are  of  much  interest  and  value. 
The  leading  texts  of  the   Boman  law,  especially  Dig.  lib.   22, 
tit.   6,  L   9,  sec.  3,  6,^  and   Code,  lib.  1,  ut.  18,  L  W  would 
seem  to  negative  the  right  of  repetition,  and  this  is  the  view 
taken  by  Pothier.     But,  on  the  other  hand,  it  has  been  strongly 
maintained    by  Yinnius,   D'Aguesseau,   and    others    that    these 
texts  were  intended  to  be  taken  only  in  a  limited  sense,  and 
that  on  principle  the  true  basis  of  the  eandictio  being  in  equity,  it 
ought  to  be  allowed  wherever  the  balance  of  equity  is  found  to  be 
with  the  pursuer.     The  old  rule  of  Scottish  law  was  in  accordance 
with  the  view  taken  by  Vinnius.     In  the  case  of  Stirling  v.  Harl  of 
Lauderdale  (26th  July  1775,  M.  2930)  the  condidio  indebUi  brought 
by  one  who  had  paid  owing  to  a  mistake  in  law  was  sustained.   And 
decisions  to  the  same  effect  were  pronounced  in  the  subsequent  cases 
of  Carriek  (5th  Aug.  1778,  M.  2931)  and  KeUh  (14th  Nov.  1792,  M. 
2033).    But  the  authority  of  these  cases  is  usually  stated  to  have 
been  overruled  by  the  cases  of  Wilson  <fe  M'Lellan  v.  Sinclair y  above 
referred  to,  and  Dixans  v.  Monkland  Canal  Co,  (17th  Sept.  1831,  5 
W.  &  S.  445).     It  was  stated  in  general  terms  by  the  House  of 
Lords  in  both  these  cases  that  it  is  not  relevant  for  a  party  seeking 

'  **  IgnonntiA  facti  Hon  juris  prodesse ;  neo  stultis  solere  snccurri,  aed  efranti- 

'"Ciiin  qtUB,  jiu  igDoraos,  iDdebitam  pecuniam  golverit,  cessat  repetitio ;  per 
igttortntUm  enim  &cti  Untom,  indebitl  solati  repetitionem  competere  tibi  notam 
est.** 
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repetition  to  aver  tbat  be  has  paid  under  a  mistake  in  point  of  lav. 
But,  as  already  observed,  WUsons  case  is  one  in  vbich  the  special 
facts  were  considerably  complicated;  tbe  mistake  involved  being 
partly  of  fact  and   partly  of  law,  and  the  distinction  between 
the  two  being  thus  not  clearly  brought  out      And  in  Dixons 
case  the  point  was  not  directly  raised  for  decision.     Accordingly 
in  several  cases  which  have  occurred  since  the  date  of  these  deci- 
sions, in  whicb  the  application  of  error  in  law  to  the  eondidio 
indebiti  was  indirectly  raised,  we  find  considerable  hesitation  was 
expressed  by  the  Court  in  absolutely  accepting  the  Lord  Chan- 
cellor's dicta  as   settling  the  law.    Thus  in   Dickson  v.  ffcdbei-t 
(17th  Feb.  1854,  16  D.  586),  a  case  which  was  very  elaborately 
argued,  and    in   which   it   was  held  that  error  in   law  was  a 
sufficient  ground  for  reducing  a  dischaige  granted  sine  causa, 
both  the  Lord  President  and  Lord  Ivory  expressed  strong  doubts 
as  to  error  in  law  being  in  no  case  a  ground  for  the  eondidio  inde- 
biti;  and  in  tbe  cases  of  Paierson  (15th  May  1866,  4  Macph.  706) 
and  Mercer  v.  Anstruther's  Trustees  (6th  March  1871,  9  Macph.  618) 
there  are  dida  to  a  similar  effect     And  in  England  there  have  been 
several  decisions  since  the  dates  of  Wilson  and  Dixons  in  which 
effect  has  been  given  to  error  in  law  in  cases  of  restitution  under 
contracts.     The  most  important  of  these  is  Cooper  v.  Phibbs^  (L.  R. 
1  H.  L  149),  where  the  doctrine  of  mistake  in  law  is  stated  with 
great  force  by  Lord  Westbury,  and  a  good  deal  of  the  ambiguity 
and  uncertainty  involved  in  the  earlier  decisions  cleared  up.    The 
action  was  one  for  restitutio  in  integrum,  and  the  question  in 
dispute  arose  substantially  out  of  a  mutual  mistake  between  two 
parties  to  an  agreement  for  a  lease  as  to  their  respective  legal 
rights.     In  commenting  on  the  rule,  ignorantia  juris  hand  exeusat, 
Lord  Westbury  said  (p.  170) :  "  In  that  maxim  the  word  *  jus  '  is 
used  in  the  sense  of  general  law — the  ordinary  law  of  the  country. 
But  when  the  word  '  jus '  is  used  in  the  sense  of  a  private  right, 
that  maxim  has  no  application.     Private  right  of  ownership  is  a 
matter  of  fact;  it  may  be  the  result  also  of  matter  of  law,  but  if 
parties  contract  under  a  mutual  mistake  and  misapprehension  as 
to  their  relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  on  a 
common  mistake."    Now  by  these  observations  Lord  Westbury 
has  the  merit  of  having  put  the  doctrine  of  error  in  law  in  a  new 
and  very  distinct  light    Much  of  the  confusion  and  uncertainty 
to  be  found  in  some  of  the  older  decisions  is  undoubtedly  due  to 
the  failure  to  clearly  mark  this  distinction — ^to  discriminate  be- 
tween what  is  a  general  provision  of  law,  and  what  is  merely  the 
l^al  effect  of  a  particular  private  right;  and  several  fallacies  in 
the  reasoning  of  some  of  the  civilians  seem  to  be  attributable 
to  the  same  cause.    But  Lord  Westbury*s  dicta  seem  to  be  as 

^  See  a]«o  Bingham  r.  Btnghatn,  1  Yes.  186 ;  Bnmghtam  r.  Mutt^  8  De.  Q.  k  J. 
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applicable  to  the  condietio  indebiti  as  to  all  other  actions  for  re- 
stitatioQ  errare  juris.  If  a  man  has  paid  away  money  under  a 
misapprehension  as  to  his  legal  rights,  say  under  some  deed,  he 
would  seem,  on  the  authority  of  Cooper  v.  Phibbs,  to  be  entitled  to 
restitution  under  the  condictio.  But  no  doubt  this  will  depend  on 
bow  far  this  case  can  be  taken  to  overrule  the  decision  in  Wilson 
&  M'LeUan  y.  Sinclair. 

In  his  statement  of  the  doctrine  of  condictio  indebiti.  Bell  (sec. 
531),  as  we  have  seen,  stated  three  grounds  as  affording  the  payee 
a  sufficient  defence,  viz.,  (1)  natural  right ;  (2)  implied  donation ; 
and  (3)  compromise.  Now  with  regard  to  these  three  exceptions, 
the  only  one  of  any  real  importance  is  the  first.  As  to  the  second, 
implied  donation,  it  seems  an  unnecessary  and  illogical  exception. 
Donation  can  only  be  implied  where  there  is  knowledge  of  no  obli- 
gation, but  the  very  basis  of  the  condictio  is  ignorance,  or  to  use 
Bell's  own  words,  "erroneous  conception  of  obligation  or  duty." 
With  regard  to  compromise,  this  also  seems  a  very  doubtful  excep- 
tion. £rskine  indeed  (iii  3,  55)  regards  it  as  an  improper  excep- 
tion, for  he  says,  ''When  a  sum  is  paid  in  consequence  of  a 
transaction,  the  sum  paid  is  truly  due,  the  debtor  having  bound 
himself  to  pay  it  at  finishing'  the  transaction,  for  avoiding  the 
expense  or  uncertainty  of  a  lawsuit ;  so  that  though  there  had 
been  no  obligation  of  debt,  either  civil  or  even  natural,  anterior  to 
the  transaction,  the  transaction  itself  forms  an  obligation,  and  so 
creates  a  debt."  The  very  essence  of  compromise  must  be  know- 
ledge on  the  part  of  the  payer  that  his  duty  or  obligation  to  pay 
was  doubtful ;  and  no  Court  will  assist  a  man  to  get  back  what  he 
has  paid  in  that  view  on  his  finding  afterwards  that  he.  did  not 
require  to  pay  anything.  As  expressed  by  an  £ngli9h  judge,  there 
is  "  a  waiver  of  all  inquiry."  But  the  first  exception — that  no  man 
is  bound  to  repay  what  he  has  a  natural  right  to  retain — is  a  real 
and  important  defence  to  the  condictio  uidebiti.  It  is  thus  put  by 
Bell  (Principles,  sec.  532) :  **  As  restitution  is  grounded  on  equity,  it 
has  no  place  if  the  transference  or  payment  have  proceedcKi  on  a 
natnral  obligation ;  for  that  is  binding  in  equity  as  a  bar,  although 
it  would  not  have  grounded  a  demand  at  law."  As  the  foundation 
of  the  condictio  indebiti  is  in  the  bonum  et  cequum,  he  who  invokes 
the  aid  of  a  cotirt  of  equity  cannot  well  expect  to  succeed  if  he 
be  met  by  the  plea  of  an  adverse  equitable  right  To  use  the 
expressive  language  of  the  English  law,  ''he  who  seeks  equity 
mast  do  equity;"  or  "he  who  seeks  equity  must  come  with  clean 
hands."  Where  a  person  has  paid  a  debt  which  is  due  in  point  of 
honour — as,  for  instance,  a  gambling  debt — and  seeks  repetition,  it 
is  phiin  the  Court  will  not  listen  to  him,  though  it  woidd  equally 
have  refused  to  aid  the  payee  had  he  been  pursuer.  So  it  wUl  not 
interfere  where  a  person  has  paid  a  debt  which  was  prescribed  or 
contracted  by  him  during  infancy,  and  brings  the  ccmdictio  plead- 
ing his  mistake  of  fact  or  of  law.    In  all  such  cases  there  was  a 
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natural  obligation  on  the  purener  to  make  payment,  and  having 
done  80  the  original  imperfect  right  in  the  payee  to  obtain  becomes 
a  perfect  one  to  retain.  In  the  Boman  law  the  legal  effect  given 
to  natural  obligations — nuda  pacta — ^in  the  way  of  exceptions  to 
actions  was  veiy  extensive.  Nudum  padum  turn  parit  acHonem 
scd  parti  exceptionem.  There  seem  to  have  been  three  classes  of 
obligations  to  which  this  effect  was  given,  viz. :  first,  obligations 
valid  according  to  the  jus  gentium^  though  not  by  the  rules  of  the 
civil  law ;  second,  obli^tions  arising  from  those  conventions  which 
the  Boman  law  invalidated  by  exceptions  introduced  in  odium  ere- 
ditoris ;  and  third,  obligations  ex  pieUUis  causa.  But  the  law  of 
Scotland  has  not  followed  the  civil  law  subtleties  in  r^aid  to 
naked  facts,  and  no  classification  of  the  natural  obligations  which 
will  bar  the  condietio  indAUi  would  be  possible.  It  may  be 
stated  generally  that  whatever  would  be  regarded  in  the  forum  of 
good  faith  or  good  conscience  as  an  obligation  to  be  implemented, 
will  be  held  sufficient  to  exclude  the  eondidio  inddriti. 


WBULT  JUDICIAL  FACTORS  CAN  BE  APPOINTED  BY 
SHERIFFS,  AND  HOW  THEY  MAKE  UP  A  TITLE 


NO.  IL 


Another  question  besides  the  competency  of  the  factor's  appoint- 
ment was  raised  and  decided  in  the  case  of  Johnston  v.  Lawden, 
It  related,  as  we  saw  from  the  opinions  of  Lord  President  Hope 
and  Lord  Corehouse  quoted  in  our  last,  to  the  way  in  which  the 
factor  behoves  to  make  up  his  title.  Whether  should  he  make 
up  his  title  in  his  own  name  as  factor,  or  in  the  name  of  his  ward  1 
Both  these  judges  seem  to  have  been  in  favour  of  the  factor 
making  up  his  title,  that  is,  expeding  confirmation,  in  the  name  of 
the  ward,  although  holding  that  the  other  mode  was  not  incom- 
petent This  ambiguous  position  seems  to  have  been  maintained 
up  to  the  present  time. 

The  Act  of  Sederunt  of  13th  Februaiy  1730,  the  principles  of 
which  are  as  applicable  to  SherifiF  Court  fisu^tors  as  to  Court  of  Session 
factors,  expressly  enacts  (sec.  7)  that "  where  it  is  necessary  by  law 
that  such  money  or  effects  or  moveables  should  be  confirmed,  the 
said  £eu;tor  may  confirm  the  same  in  his  own  name  as  executor 
dative,  and  as  factor  appointed  by  the  Lords  of  Council  and 
Session  on  the  estate  of  sach  a  person,  and  for  the  use  and  behoof 
of  the  said  person,  and  of  all  that  have  or  shall  have  interest, 
unless  some  other  person  having  a  title  offer  to  confirm,  and  shall 
put  in  the  said  dei^'s  hands  a  just  and  full  copy  of  the  said 
testament,  and  of  all  eiks  he  may  afterwards  make  thereto,  within 
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the  space  of  three  months  after  the  confirmation,  and  that  under 
thepenalty  of  such  a  mulct  as  the  said  Lords  shall  modify." 

The  whole  Court  in  1857,  in  the  well-known  case  of  Maconochie 
(4th  Februaiy  1857, 19  D.  366),  had  this  question  under  considera- 
tion. The  case  related,  no  doubt,  to  a  Court  of  Session  officer  and 
to  heritaUe  estate,  but  that  does  not  seem  to  affect  the  principles 
on  which  the  matter  of  title  was  decided,  and  which  are  common 
to  all  officers  where  there  is  a  ward.  Lord  Curriehill  (in  whose 
opinion  three  other  judges  concurred,  and  from  whose  dicta  on 
this  point  none  even  of  the  minority  dissented)  laid  it  down 
(p.  372)  that  "  a  guardian  of  any  kind,  whether  or  not  his  appoint- 
ment be  preceded  by  a  cognition,  is  not  as  such  vested  with  the 
d<nainiufn  of  the  ward's  estate,  and  he  does  not  act  qua  owner 
thereof.  He  acts  for  the  owner,  and  as  his  representative.  The 
maxim  qui  facit  per  aUwm  fadt  per  ae  applies  to  such  cases. 
Although  the  authority  of  a  guardian  is  derived  from  a  different 
source  from  that  of  a  mandatory,  yet  as  a  mandatory,  although 
not  vested  with  the  real  right  or  ownership  of  the  subject  of  his 
mandate,  exercises  on  behaJf  of  his  principal  the  powers  of  owner- 
ship belonging  to  the  latter  so  far  as  these  are  within  his  delegated 
authority,  so  such  a  guardian,  although  not  vested  with  the  real 
right  or  ownership  of  his  ward's  estate,  exercises  on  behalf  of  the 
ward  the  powers  of  ownership  belonging  to  him  so  far  as  these  are 
within  the  authority  delegated  to  him  either  by  law  or  by  special 
grant.  This  is  the  case  as  to  his  actings  in  matters  falling  under 
his  usual  powers ;  and  it  is  also  the  case  in  matters  falling  under 
any  additional  or  special  power  which  may  be  conferred  upon  him. 
And  accordingly  in  such  cases  where  the  title  of  the  ward  is  not 
made  up,  the  practice  is  that  the  guardians  pray  for  and  obtain 
special  powers,  first  to  make  up  titles  in  the  person  of  the  ward, 
and  then  to  sell  or  burden  the  property  so  to  be  vested  in  the 
ward's  person,  in  order  to  raise  funds  for  paying  his  debts.  The 
case  is  different  as  to  a  judicial  factor  appointed  cmi  a  trust-estate 
in  consequence  of  the  non-acceptance  or  death  of  testamentary 
trustees,  because  in  such  a  case  there  is  no  existing  dominus  of 
the  estate,  and  the  judicial  factor,  qua  such  merely,  is  not  in  the 
position  of  being  either  a  fiduciary  owner  or  representative  of  an 
existing  owner  of  the  subjects.  And  hence,  if  in  the  performance 
of  his  factorial  duties  as  to  the  trust-estate  which  is  in  abeyance, 
it  becomes  necessary  to  exercise  such  powers  of  ownership  as 
selling,  burdening,  or  entailing  the  estate  or  disponing  it  to  the 
beneficiaries,  the  factor  must  obtain  the  fiduciary  fee  of  the  estate 
yested  habili  mado  in  his  person ;  and  in  such  cases  the  Court  is 
in  use  to  authorize  him  to  do  so.  But  this  is  not  necessary  or 
proper  in  a  case  like  the  present,  where  the  fee  is  not  in  abeyance 
but  is  vested  in  its  proper  owner ;  and  where  his  guardian  in  the 
due  exercise  of  his  powers,  whether  they  be  the  usual  powers  of 
his  office  or  additional  powers  specially  conferred  upon  him,  acts 
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merely  in  place  of  that  owner.  And  accordingly,  in  the  long 
practice  which  has  established  the  jurisdiction  of  the  Court  in  this 
matter,  the  guardian  has  never  in  such  a  case  been  required  or 
empowered  to  obtain  the  fee  of  the  estate  transferred  from  his 
ward  to  himself,  and  vested  in  his  own  person."  There  is  thus 
sanctioned  an  important  limitation  of  the  enactments  of  section  7 
of  the  Act  of  Sederunt  of  13th  February  1730. 

The  latest  writer  who  treats  of  the  matter  is  Professor  Mont- 
gomerie  BelL  In  his  Lectures  on  Conveyancing  (2nd  edition,  vol. 
ii.  p.  1120)  he  says,  "Though  the  executor  be  a  pupil  or  minor, 
the  title  by  confinnation  ought  to  be  made  up  in  his  own  name, 
provided  he  has  a  tutor  or  curator — the  tutor  of  course  taking  the 
oath  in  the  case  of  a  pupil,  and  the  curator  concurring  in  the  oath 
in  the  case  of  a  minor.  Where  the  pupil  or  minor  has  no  tutors 
or  curators  it  is  usual  to  carry  through  the  proceedings  in  the 
name  of  a  factor  appointed  by  the  Commissary."  Mr.  Fraser 
(Parent  and  Child,  p.  244)  says  that  "  whether  his  estate  be  herit- 
able or  moveable,  the  pupil  and  not  the  tutor  ought  to  be  served 
to  the  former  and  con&med  to  the  latter."  Mr.  Fraser,  although 
Sheriff  of  Renfrew — ^and  his  editor  is  Mr.  Cowan,  his  Sheriff- 
Substitute — ^takes  no  notice  of  factorial  appointments  by  the  Com- 
missaries. This  leaves  the  matter  very  much  as  Mr.  Montgomerie 
Bell  puts  it,  and  that  leads  to  a  limitation  of  the  cases  in  which 
such  factors  are  to  be  appointed. 

1.  As  regards  pupils  who  cannot  appoint  guardians, 

To  the  cases  (a)  where  there  is  no  nomination,  and  no  one  can 
claim  or  is  willing  to  serve  as  tutor-at-law,  and  (6)  even 
where  one  might  serve,  the  estate  is  too  small  to  bear  the 
expense;  and 

2.  As  regards  minors, 

To  the  cases  (a)  where  there  is  no  nomination,  and  he  cannot 

get  any  one  to  act  as  his  curator;  (6)  where  the  estate  is  too 

small  to  bear  the  expense;  and  (c)  where  a  factor  being 

necessary  for  a  pupil  brother  or  sister,  the  same  application 

can  be  utilized  for  a  factor  to  the  minor. 

A  further  limitation  to  such  appointments  seems  to  have  been 

imposed  by  the  Commissaries.      Sheriff-Substitute  Hallard,  in 

Skirvvn^s  case,  states  that  "the  circumstances  of  this  case  as 

disclosea  in  the  petition  exhibit  an  )Bstate  of  which  the  solvency 

is  doubtful,  and  where  the  step  proposed  to  be  taken  is  one 

primarily  for  the  benefit  of  creditors.    The  interest  of  the  pupils 

comes  only  in  the  second  instance.    This  is  not  the  kind  of  case 

in  which,  according  to  the  practice  of  this  Court,  a  factor  for  pupil 

children  is  named  to  be  thereafter  confirmed  as  executor  on  their 

behalf." 

Creditors  of  the  ancestor  have  in  such  cases  a  choice  of  remedies. 
One  of  their  number  may  obtain  confirmation  as  executor  creditor, 
the  responsibilities  of  wmch  office  are  well  known.    Or  resort  may 
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be  had  to  section  164  of  "The  Bankruptcy  (Scotland)  Act,  1856  " 
(19  and  20  Vict  c  79).  But  the  remedy  under  that  Act  is  entirely 
confined  to  the  Court  of  Session  (Macfarlane,  6th  March  1857,  19 
B.  656),  while  the  former  is  the  cheaper  remedy,  and  obtainable  in 
the  Commissary,  now  the  SheriflF,  Court. 

In  that  case  of  Macfarlane  some  valuable  remarks  fell  from  the 
Lord  President  as  to  the  persons  to  be  appointed  factors,  which 
seem  equally  applicable  to  the  Sheriff  Court  factors,  with  whom 
we  are  deaHng.  "It  is  very  necessary  that  we  should  not,  so 
readily  as  we  were  in  use  to  do,  adopt  the  party  suggested  by  the 
petitioning  creditor.  I  have  no  doubt  as  to  the  respectability  of 
this  person,  but  the  course  we  intend  to  adopt  in  future  is  that 
we  shall  ourselves  make  inquiry  as  to  the  matter  without  any 
respect  to  the  nominee  of  the  petitioners."  That  case  was  one 
where  the  most  of  the  parties  interested  were  major  and  sui  juris. 
Where,  on  the  other  hand,  the  Court  are  dealing  with  minors  and 
pupils,  it  behoves  that  even  more  care,  if  that  be  possible,  should 
be  exercised  in  canvassing  the  status  and  merits  of  the  person 
nominated  in  the  petition  as  factor.  A  creditor  of  the  ancestor 
would  evidently  be  a  most  objectionable  person,  and  others  can 
easily  be  supposed  to  be  more  or  less  disqualified. 

Some  guarantee  seems  to  be  afforded  in  the  Edinburgh  Sheriff 
Court  by  the  understanding  that  the  office  of  factor  is  a  gratuitous 
one  (see  Mr.  Hallard's  note  in  the  case  of  Skirving).  But  in 
other  sheriffdoms  this  may  not  be  so.  Indeed  there  seems  to  be 
no  reason  why  it  should  be  so  if  a  factor  really  discharges  the 
duties  of  the  ofi&ce  he  undertakes. 

It  is  impossible,  however,  from  the  fact  that  no  accounts  are 
ever  rendered  in  the  Edinburgh  or  any  pther  Sheriff  Court,  so  far 
as  we  can  learn,  to  know  whether  the  factor  has  acted  gratuitously 
or  how  he  has  discharged  his  duties.  This  state  of  matters  is 
a  scandal,  and  calls  for  immediate  remedy  at  the  hands  of  the 
Sheri& 

It  is  admitted  that  even  in  Court  of  Session  factories  grave 
irregularities  occur.  It  required  the  Pupils*  Protection  Act  (12  and 
13  Vict.  c.  51,  28th  July  1842)  to  put  a  stop  to  these  in  regard  to 
appointments  for  the  protection  of  minors,  pupils,  and  absentees. 
But  as  regards  other  factories  the  Law  Commissioners  reported 
(Fourth  Report,  p.  14) :  '*  It  is  also  desirable  that  judicial  factors  on 
trust-estates  and  other  estates  not  under  the  Pupils'  Protection  Act 
should  be  put  under  the  control  of  the  Accountant  of  Court ;  but 
a  difficulty  arises  from  the  limited  nature  of  the  investments 
authorized  by  him,  and  the  consequent  loss  to  the  estate  to  which 
we  have  before  adverted  Some  aidditional  expenses  would  also  no 
doubt  be  caused  by  the  periodical  audit  of  the  accounts,  but  the 
advantage  of  the  superintendence  of  the  Accountant  of  Court  is 
▼ery  great,  and  we  recommend  that  his  duties  should  be  extended 
to  the  control  of  all  judicial  factors.    This  would  necessitate  an 
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increase  of  the  staff  in  ihe  Aocountant's  offioe  and  of  his  salary. 
But  this  expense  might  be  met  by  making  a  small  fee  payable 
from  each  estate,  as  in  cases  under  the  Pupils'  Protection  Act" 
It  will  be  in  the  recollection  of  our  readers  that  these  Commissioners 
reported  (Fourth  Report,  p.  31)  as  r^jard  factors  to  be  appointed  by 
Sheri£&,  that  **  all  such  officers  when  appointed  should  be  under 
the  superintendence  of  the  Accountant  of  Court" 

That  this  interference  with  and  supervision  of  judicial  factors 
has  been  suggested  not  a  day  too  soon  fruther  appears  from  a 
statement  prepared  for  and  adopted  by  the  Society  of  Writers  to 
the  Signet  in  1878  :— 

TV.  Neitker  the  clerk  to  the  pTOoesR,  nor  the  Aoconntant  of  Court,  has  any 
control  over  sach  judicial  fiactora,  who  may  or  majnot  lodge  rentals  and 
annual  acconnta,  may  invest  or  retain  the  funds  in  their  own  hands  as  they 

5 lease,  and  may  or  may  not  renew  their  bonds  of  caution  in  the  event  of  the 
eath  or  insolvency  of  cautioners^ 

y.  The  estates  under  their  charge  are  thus,  in  effect,  in  the  hands  of  the 
judicial  factors  without  any  direct  supervision  or  control  by  the  Court  or  an 
officer  of  the  Court.  Loss,  therefore,  may  arise,  and  in  many  cases  has  arisen, 
to  beneficiaries  whose  estates  are  admini^^red  by  such  factors,  from — 

1.  An  inventory  or  rental,  or  both,  not  being  in  many  instances  lodged. 

2.  The  kind  of  investments  accepted. 

3.  The  absence  of  investments  of  any  kind. 

4.  The  want  of  supervision  as  to  lodging  acoounta 

5.  The  death  or  inisolvency  of  the  factor  or  cautioner. 

6.  The  possession  of  the  heritable  or  other  estate  by  the  &ctor  at  an  inade- 

quate return,  or  none  at  all;  and — 

7.  The  want  of  a  yearly  audit. 

VI.  Practically  the  right  of  the  beneficiaries  to  apply  to  the  Court  for 
remedy  is  never,  or  at  least  very  seldom  exercised.  The  beneficiaries  may  be 
pupils  or  minors,  or  absent  from  the  country,  and  many  of  them  may  have 
only  contingent  rights.  The  factor's  accounts  are  only  examined  at  the  termi- 
nation of  the  factory  (which  may  have  extended  over  a  long  period  of  years), 
when  the  responsibility  of  both  factor  and  cautioner  may  have  entirely 
changed  ;  or  on  a  special  application  to  the  Court  by  the  &ctor  for  interim 
approval,  which  is,  nowever,  but  rarely  made. 

K  these  evils  have  arisen  and  have  become  so  clamant  in  regard 
to  Court  of  Session  appointments,  what  must  be  the  state  of  matters 
in  inferior  Conrts,  where  no  discharge  has  ever  been  sought  or 
accounting  has  ever  taken  place  ? 

The  question  of  expense  in  connection  with  the  improvement 
suggested  by  the  Law  Commissioners  is  dealt  with  by  them,  and 
they  proposed  a  fee  ''payable  from  each  estate,  as  in  cases  under 
the  Pupils'  Protection  Act"  The  Writers  to  the  Signets'  statement 
shows  that  such  a  fee  would  amply  suffice: — 

VIII.  In  regard  to  the  increase  of  staff  referred  to  by  the  Law  CommissioneTS, 
it  may  be  sufficient  to  say  that  there  is  at  present  a  surplus  income  from  the 
fees  exacted  in  the  Accountant's  office,  which,  along  with  a  similar  scale  of  fees 
extended  to  judicial  factories  on  trust  and  other  estates,  would  be  more  than 
sufficient  to  meet  the  eamense  attendant  upon  any  increase  following  upon 
such  estates  being  brought  under  the  Accountant  of  Court  The  Annual 
Report  adverted  to  at  top  of  page  2  [that  is.  Report  for  the  year  ending  3l6t 
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October  1876»  isroed  by  the  Accountant  of  Court  as  required  by  the  Pupils' 
Protection  Act,  sec.  18]  shows  the  surplus  fees  to  amount  to  over  j^45U0. 

And  again — 

The  Accountant's  audit  fee  for  each  annual  account  at  present  lodged  in  his 
office  under  the  Pupils'  Protection  Act  is  10s.  6d.,  besides  a  small  percentage 
on  the  factor's  commission.  Independent  of  the  obvious  advantages  of  the 
annual  scrutiny  of  the  Accountant  of  Court,  the  expense  thereby  occasioned 
would  not,  particularly  in  the  case  of  a  small  estate,  affect  it  to  the  same 
extent  as  the  cost  of  a  special  application  for  audit,  or  even  a  remit  to  an 
accountant  at  the  end  of  Uie  factory. 

It  is  well  enough  known  that  certain  much-required  legal  reforms 
have,  under  the  present  and  last  Governments,  been  delayed  in 
consequence  of  the  financial  demands  which  they  involved.  Lord 
Gordon,  while  Lord  Advocate,  had  a  bill  prepared  to  enable  SheriflFs 
to  appoint  factors  on  estates  below  a  certain  amount,  and  to  put 
aU  judicial  factors  under  the  supervision  of  the  Accountant  of 
Court  The  excuse  for  its  never  having  been  brought  in  is 
popularly  believed  to  have  been  that  its  proposals  were  barred  by 
imperial  parsimony.  It  was  to  rebut  this  that  the  Writers  to  the 
Signet  undertook  an  examination  of  the  pecuniary  aspect  of  the 
proposed  change.  That  examination  shows  that  there  is  no  excuse 
for  the  so  long-continued  neglect  of  Scotland  and  her  interests  in 
this  matter. 

One  is  glad  to  see,  now  that  Government  have  abdicated  their 
function  of  initiating  beneficial  legislation  for  Scotland,  that  private 
members  are  doing  something.  Mr.  Bamsay,  M.P.,  towards  the 
end  of  last  session,  introduced  a  bill  to  carry  out  the  recommenda- 
tions of  the  Law  Commissioners  and  achieve  the  objects  Lord 
Gordon  had  in  view  in  his  bill.  Mr.  Bamsay  has  already  got  leave 
to  introduce  a  bill  having  a  similar  title  this  session,  and  when 
copies  of  it  are  issued  we  will  be  able  to  judge  of  the  measure. 
Our  remarks  on  the  powers  which  Sheriffs  presently  possess  will 
have  been  of  some  value  if  they  assist  in  making  Mr.  Bamsay's  bill 
a  remedy  for  the  evils  which  presently  exist. 


NOTES  IN  THE  INNEB  HOUSE. 

The  case  of  M'Bey  v.  Knight,  recently  decided  by  the  Second 
Division  (November  22, 1879),  may  be  said  to  have  determiued  two 
questions  of  some  importance  relating  to  the  jurisdiction  of  tlie 
Sheriff.  These  are — (1)  whether  the  fact  of  a  defender  possessing 
heritage  or  holding  a  lease  of  property  within  the  territory  of  the 
Sheriff  confers  jurisdiction,  and  (2)  what  is  the  effect  of  the 
46th  section  of  the  Sheriff  Court  Act  of  1876  ? 

The  pursuer  in  this  case,  a  horse-dealer  in  Aberdeenshire,  raised 
an  action  in  the  Sheriff  Court  of  Banffshire  for  the  price  of  a  horse 
against  a  defender  who  was  designed  as  a  coffee-planter  in  Ceylon, 
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and  joint  tenant  of  a  farm  in  the  county  of  Banff,  where  it  was 
farther  aUeged  he  possessed  heritable  property.  The  citation 
following  upon  the  sommons  was  one  of  seven  days'  indueut.  It 
appeared  from  the  record  that  the  defender  had  been  absent  from 
Scotland  for  more  than  a  year.  The  Sheriff-Substitute,  and  after- 
wards the  Sheriff,  dismissed  the  action  upon  the  ground  of  want 
of  jurisdiction  to  entertain  it,  and  their  jui^ments  were  adhered  to 
by  the  Court  of  Session. 

There  was  one  argument  uiged  for  the  pursuer  which  could  not 
seriously  be  maintained,  that  which  sought  to  found  jurisdictioa 
upon  the  fact  of  Banffshire  being  the  place  of  contract  For,  as 
pointed  out  by  Lord  Ormidale,  this  would  be  insufficient  to  found 
jurisdiction  even  in  the  Supreme  Court  against  a  defender  resident 
out  of  Scotland.  Nor  could  the  fact,  even  had  it  been  established, 
that  the  defender  retained  domicile  in  the  county  while  abroad 
for  a  temporary  purpose  avail  the  pursuer,  as  a  mere  domicile  of 
origin  could  not  found  jurisdiction  in  a  personal  action  for  debt  or 
ex  contract  iL 

Of  more  importance,  however,  was  the  fact  that  the  defender 
held  a  lease  of  property  in  the  county,  and  was  himself  a  proprietor. 
As  tenant  of  a  &rm,  the  servants  who  worked  upon  it  were  his 
servants  and  the  house  his  residence,  in  theory  at  all  events. 
"  The  possession,"  says  ifr.  Wilson,  "  of  heritable  property  within 
Scotland  is  a  ground  of  jurisdiction  in  the  Supreme  Court  in  all 
kinds  of  actions  except  those  relating  to  status,  but  it  has  not 
been  decided  whether  that  could  form  a  ground  of  jurisdiction  in 
the  Sheriff  Court;  and  as  the  jurisdiction  is  an  anomalous  one, 
probably  the  want  of  a  practice  to  justify  it  is  decisive  against  its 
existence.''  This  opinion  has  been  confirmed  by  the  decision  in 
the  present  case.  Lord  Ormidale  observed,  Tor  myself  I  have 
always  understood  that  the  ownership  by  a  defender  of  real  or 
heritable  estate  within  the  kingdom  was  sufficient  to  found  juris- 
diction against  him  in  the  Supreme  Court  only  as  the  commune 
forum  to  all  persons  residing  out  of  the  kingdom."  And  he  points 
to  the  absence  of  any  authority  for  the  opposite  view,  while  he  finds 
in  the  case  of  Bum  v.  Purvis  (7  Sh.  194)  confirmation  of  his  own. 
In  that  case,  decided  by  a  full  bench,  it  was  held  that  arrestments 
of  the  property  of  a  foreigner,  although  they  were  sufficient  to  found 
jurisdiction  in  the  Supreme  Court,  had  no  effect  in  that  of  the 
Sheriff  Lord  Gifford  said,  "Mere  proprietorship  of  heritable  sub- 
jects has  never  been  held  to  subject  the  owner  to  the  jurisdiction 
of  a  sheriff,  he  not  being  personaUy  cited  within  the  county,  and 
possibly  never  having  been  within  Scotland  in  his  life." 

But  the  most  important  argumeht  for  the  pursuer  was  that  which 
raised  the  second  question  idready  mentioned.  It  was  contended 
that  the  46th  section  of  the  recent  Sheriff  Court  Act  was  appli- 
cable in  respect  of  the  joint  tenancy  of  the  pursuer  under  a  lease 
binding  to  personal  residence.    That  section  confers  upon  the 
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Sheriff  jurisdiction  over  persons  carrying  on  a  trade  or  business 
within  his  county,  although  they  have  their  domicile  in  another 
county,  provided  that  they  have  been  cited  personally  or  at  their 
place  of  business,  and  it  was  contended  that  a  farm  was  a  place 
of  business  in  the  sense  of  the  Act.  Lord  Giiford,  who  dealt 
with  this  aigument,  after  pointing  out  that  mere  joint  tenancy  in  a 
farm  apart  from  any  allegation  of  carrying  on  business  was  clearly 
not  enough,  remarked :  "  In  reference  to  the  provision  of  the  recent 
Sheriff  Court  Act,  although  joint  tenancy  and  joint  occupancy  of 
the  farm  along  with  the  father  is  averred,  it  is  not  said  that  the 
father  and  son  carry  on  business  as  partners  in  the  county,  or  have 
as  such  any  place  of  business  there.  It  was  said  this  was  implied 
in  the  averment  of  joint  occupancy  of  the  farm,  and  that  the  farm- 
house must  necessarily  be  the  place  of  business  of  all  the  joint 
occupants  of  the  farm,  however  numerous  they  might  be,  and 
although  none  of  them  might  in  point  of  fact  reside  there.  I 
cannot  assent  to  this.  The  farmhouse  might  be  occupied  by  only 
one  of  the  joint  tenants,  or  perhaps  only  by  a  grieve,  and  in  no 
sense  can  a  farmhouse  be  held  to  be  the  place  of  business  of  all 
the  joint  tenants  of  the  faruL"  Further,  he  thought  that  the  clause 
had  no  application  to  a  person  residing  abroad  and  having  merely 
an  interest  in  a  farm  in  Scotland,  and  he  doubted  whether  farmers 
could  be  included  in  the  expression  "  persons  carrying  on  a  trade  or 
business."  We  observe  that  Mr.  Wilson  in  his  treatise  upon  the 
Act  of  1876,  while  expressing  the  opinion  that  this  section  does 
not  apply  to  persons  having  their  domicile  abroad,  raises  the 
question  whether  it  would  not  cover  the  case  of  an  action  against 
a  foreigner  arising  out  of  the  trade  or  business  carried  on  by  him 
within  the  county,  and  he  thinks  that  the  question  should  be 
answered  in  the  affirmative.  Lord  Gifford  certainly  points  out  in 
M'Bejfs  case  as  a  fact  unfavourable  to  the  pursuer,  that  it  was  not 
avened  that  the  contract  sued  on  had  any  relation  to  the  farm 
business,  and  it  may  be  said  that  if  it  had  been  otherwise,  his 
opinion  might  have  been  different.  But  on  the  other  hand,  Lord 
Ormidale  distinctly  says  that  the  enactment  applies  "  not  to  a 
defender  residing  abroad,  but  merely  to  a  defender  residing  in  a 
different  county  from  that  in  which  the  action  is  brought."  This 
is,  indeed,  the  common-sense  view  of  the  section,  for  had  it  been 
intended  to  give  a  wider  jurisdiction^  why  use  the  expression 
** another  county"? 

The  case  of  Wilson  v.  Orr  (Second  Division,  November  22, 1879) 
relates  to  the  onus  of  proof  as  to  the  cause  of  loss  where  an  article 
lent  has  been  destroyed.  The  defender  had  taken  a  horse  from  the 
pursuer  on  the  understanding  that  its  work  was  to  pay  for  its  keep, 
and  that  it  was  to  be  returned  when  asked  for.  The  horse  died  in 
defender's  keeping  firom  gangrene  caused  by  some  injury.  Sheriff 
Guthrie,  by  whom  the  case  was  first  decided,  holding  that  in  a  case 
of  location  the  lessee  must  prove  that  the  loss  was  due  to  some 
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cause  for  which  he  was  not  responsible,  and  that  here  he  had  failed 
to  do  so,  gave  decree  against  the  defender.  On  appeal  the  defender 
maintain^  that  there  was  no  obligation  upon  him  to  show  the 
actual  cause  of  injury.  But  the  Court  adhered,  the  Lord  Justice- 
Clerk  observing,  after  a  review  of  previous  cases,  "I  therefore 
assume  that  the  hirer  here  was  bound  to  show  the  cause  of  injury 
from  which  the  horse  died,  and  (2)  that  it  was  a  cause  for  which 
he  was  not  responsible."  Mr  Dickson,  in  his  wrok  upon  the  Law 
of  Evidence,  mentions  this  class  of  cases  as  afifording  illustration  of 
this  exception  to  the  general  rule,  viz.  that  a  party  must  prove  his 
averment  either  afiBrmative  or  negative  if  of  a  fact  peculiarly 
within  his  knowledge.  Under  the  Mercantile  Amendment  Act 
it  may  be  remembered  that  a  statutory  liability  is  incurred  by 
carriers  when  goods  committed  to  their  care  have  been  destroyed 
by  fire.  As  regards  custodiers,  the  law  has  thus  been  laid  down 
by  Lord  President  Inglis  in  the  case  of  Mbes  (July  3, 1867, 5  Macph. 
988),  '*  The  onus  of  proving  negligence  on  the  part  of  a  custodier 
not  being  a  carrier  lies  upon  the  owner  of  the  goods." 

In  the  special  case  Dunsmure  and  Others  (Second  Division, 
November  22, 1879)  the  Court  were  called  upon  to  determine  the 
meaning  of  two  words  of  not  uncommon  occurrence  in  writings  of 
a  testamentary  nature,  viz.  "money"  and  "wilL"  A  holograph 
bequest  by  a  husband  to  his  wife  of  "  all  moneys  and  goods  in  my 
possession  at  the  time  of  my  death,"  the  Court  held  to  indicate  a 
universal  succession.  The  expression,  the  Lord  Justice-Clerk  held, 
was  sufficiently  elastic  to  apply  to  money  in  its  strict  sense  alone, 
or  to  a  person's  whole  moveable  estate.  There  was  also  a  bequest 
of  money  to  which  the  testator  was  entitled  by  "  my  late  father  s 
will  or  any  other  will,"  and  this  was  held  to  cover  money  which 
came  to  the  testator  under  the  marriage  contract  of  his  father. 

The  case  of  Dempster  v.  M'  Whannd  and  Deas  (November  26, 
1879,  First  Division)  has  decided  several  points  of  importance 
relating  to  the  parochial  settlement  of  paupera  The  first  point 
which  the  Court  were  called  upon  to  consider  was  at  what  period 
a  girl  who  had  attained  her  majority  was  forisfamiliated  so  as  to 
enable  her  to  acquire  a  settlement  for  herself  in  distinction  to  that 
derived  from  her  father.  She  had  come  with  him  and  the  rest  of 
his  family  to  Greenock  in  April  1866,  and  in  November  of  that 
year  got  employment  as  a  domestic  servant,  working  during  the 
day  at  her  master's  house,  but  returning  to  her  father's  at  night 
It  was  not  until  Whitsunday  1868  that  she  obtained  a  situation 
which  took  her  entirely  from  her  father's  house.  The  Court  held 
that  she  was  forisfamiliated  in  1866,  and  that  from  that  date  the 
period  of  her  settlement  began  to  run.  The  fact  that  she  was 
supporting  herself  the  judges  held  sufficient  to  enable  her  to 
acquire  an  independent  settlement  Erskine  says,  treating  of  the 
father^s  power,  "  The  father's  administration  is  restricted,  with  us, 
^^  such  of  his  children  as  continue  in  family  with  himself;  and  a 
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child  is,  as  to  this  question,  held  to  continue  in  his  father's  family, 
though  he  should  reside  elsewhere,  if  he  earns  not  his  livelihood  by 
his  own  industry  and  labour  independent  of  any  aid  from  his  father'' 
(l  6,  53  and  55).  In  this  case  we  have  the  converse  of  that  put 
by  the  learned  writer,  viz.  residence  in  the  house  of  the  father 
while  earning  a  livelihood. 

The  next  question  was  whether  the  progress  of  this  settlement 
was  interrupted,  because  when  the  father  left  Greenock  in  Sep- 
tember 1869  for  Argyleshire,  and  remained  in  that  county  until 
Whitsunday  1870  engaged  in  his  trade,  she  had  gone  with  him 
along  with  the  rest  of  the  family.  The  house  in  Greenock  had 
been  retained  and  rent  and  taxes  paid,  and  at  that  time  it  was  her 
residence.  The  Court  decided  the  question  in  the  negative,  con- 
sidering that  there  was  no  essential  difference  between  the  case  of 
the  father  and  of  the  daughter,  and  that  it  was  clear  that  absence 
for  a  temporary  purpose  did  not  aifect  his  settlement.  But  Lord 
Mure  had  some  difficulty.  "  It  has  been  held,*'  he  observed,  "  that 
when  a  man  so  removes  out  of  the  parish  where  he  has  been  resid- 
ing, in  the  prospect  of  getting  work,  and  leaves  his  family  behind  him, 
liis  residence  in  the  parish  which  he  had  left  is  not  interrupted,  but 
my  difficulty  is  whether  that  applies  to  the  case  of  a  forisfamiliated 
daughter  when  she  leaves  her  parish  of  residence  merely  to  join 
her  father.  If  we  are  to  say  that  the  rule  does  apply,  then  we  are 
gomg  farther  than  we  have  ever  done  before."  He  concurred, 
however,  looking  to  the  fact  that  the  girl  had  her  residence  in  her 
father's  house  in  Greenock,  and  that  she  had  only  gone  to  joiii 
him  for  a  short  time,  and  returned  back  with  him  to  the  same 
place.  But  the  parish  of  Greenock  sought  to  get  rid  of  the 
pauper  upon  another  ground.  During  an  epidemic  of  fever  she 
had  been  admitted  into  the  infirmary  under  an  arrangement  made 
between  the  parochial  and  other  authorities  in  the  interests  of  the 
public,  and  it  was  alleged  that  her  acquisition  of  a  settlement  had 
been  in  this  way  interrupted.  It  appeared,  however,  that  during  her 
illness  the  doctor's  fees  for  attendance  were  paid  either  by  her 
family  or  friends,  and  that  there  had  been  no  application  by  them 
for  parochial  relief.  In  these  circumstances  the  Court  were 
Qnauimous  in  holding  that  there  had  been  no  interruption  of  the 
residential  settlement.  Lord  §eas  characterized  the  question 
liaised  as  one  of  importance  and  general  interest,  but  remarked  that 
"it  would  be  startling  if  we  were  to  hold  that  whoever  is  com- 
polsorily  removed  to  an  hospital  by  the  local  authorities  because 
suffering  under  an  infectious  disease  is  reduced  to  the  status  of  a 
pauper." 

The  case  of  Gray  v.  Binny  (5th  December  1879,  First  Division) 
^ds  another  to  the  list  of  important  decisions  by  means  of  which 
the  doctrine  of  our  law  relating  to  the  reduction  of  deeds  is  being 
developed,  and  is  valuable  as  containing  the  opinions  of  several 
of  our  most  able  judges  upon  this  subject.    A  young  man  unac- 
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qnainted  with  business  habits  is  induced  for»  at  the  best,  a  very 
inadequate  consideration  to  consent  to  the  disentail  of  an  estate. 
No  positive  &aud  is  perpetrated,  no  lie  told  The  Court  did  not  rest 
their  judgment  upon  misrepresentation,  if  there  was  any.  The 
consenter  was  a  major  at  the  time,  in  full  possession  of  his  faculties, 
subjected  to  no  force,  alarmed  by  no  threat  Nevertheless  he  has 
prevailed  in  his  action  of  reduction  and  the  deed  has  been  set  aside. 
The  Court  gave  full  weight  to  the  fact  that  the  pursuer  had  here, 
under  circumstances  which  rendered  it  very  natund  to  do  so,  placed 
perfect  confidence  in  those  who  sought  his  consent — ^his  own  mother 
and  the  legal  adviser  of  the  family.  The  Lord  President  laid  down 
that  the  pursuer  must  prove  deceit  or  unfair  dealing  as  well  as 
inadequate  consideration  and  ignorance  of  his  own  right;  but  then 
«he  adds,  "  In  order  to  determine  what  kind  and  amount  of  deceit 
or  unfair  practices  will  be  sufficient  to  entitle  the  injured  party  to 
redress,  regard  must  always  be  had  to  the  relation  in  which  the 
transacting  parties  stand  to  each  other."  He  draws  a  wide  dis- 
tinction between  the  case  of  strangers  dealing  with  each  other  at 
armVlength  and  of  those  whose  mutual  relation  is  such  as  to  beget 
mutual  trust  and  confidence.  In  the  latter  case,  if  the  trust  and 
confidence  is  aU  given  on  the  one  side  and  not  reciprocated,  the 
party  trusted  in  is  bound  **  not  to  abuse  the  power  thus  put  in  his 
hands."  In  Lord  Shand's  opinion  the  case  **  belonged  to  a  class  in 
which  a  remedy  will  be  given  by  the  law  on  grounds  which  do  not 
necessarily  involve  the  conclusion  that  the  party  who  obtaiaed  the 
deed  was  actuated  by  a  corrupt  motive  or  was  guilty  of  deceit. 
The  case  is  one  in  which  confidence  was  invited  and  given,  and 
parental  influeuce  unduly  used  by  the  pursuer's  mother  with  the 
assistance  of  her  agent,  in  procuring  a  deed  to  her  own  great 
advantage  and  to  the  corresponding  disadvantage  of  her  son ;  and 
a  deed  so  obtained  is,  I  think,  liable  to  be  set  aside  without  afllrm- 
ing  that  it  was  procured  through  fraud." 
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Among  the  many  and  varied  signs  which  indicate  the  near  approach 
of  a  general  election  there  is  perhaps  none  more  certain  than  that 
given  by  the  number,  variety,  and  character  of  the  appeals  pre- 
sented to  the  judges  sitting  in  the  Begistration  Appeal  Court  If  we 
turn  back  to  previous  reports,  we  find  that  as  in  1879,  so  in  similar 
circumstances  in  1868,  and  in  other  years,  the  crop  of  appeals  was 
a  large  and  important  one.  On  the  present  occasion  we  are  glad 
to  observe  a  change  in  the  order  of  reporting  adopted  by  the  editor 
of  the  "  Scottish  Law  Eeporter,"  and  it  is  evident  that  the  method  of 
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continuously  and  separately  numbering  these  cases  in  his  publica- 
tion must  greatly  simplify  references  both  in  and  out  of  Court. 
We  have  resolved  to  make  an  attempt  at  giving,  within  very 
moderate  compass,  a  sketch  of  the  results  of  the  decisions  last 
November,  throwing  together,  so  far  as  practicable,  cases  of  an 
aUied  character. 

In  Paterson  v.  Johnston  (No.  1, 17  Scot.  Law  Rep.  152)  we  have 
an  extension  of  the  franchise  to  shooting  tenant^  as  such,  even 
where  there  was  no  heritable  property,  such  as  house,  etc.,  attached 
to  the  right  of  shooting.     Certainly  the  decision  appears  only  to  be 
the  logical  result  from  the  case  of  Richardson  v.  Steuart  of  last 
year.    In  that  case  the  tenant  had  with  his  shooting  a  cottage, 
Avhich  he  occupied   by  his  own  servant  the  gamekeeper,  and 
although  the  cottage  was  in  itself  insufiBcient  to  give  him  a  quali- 
fication, he  was  allowed  to  supplement  the  rent  of  the  cottage  by 
that  of  the  shootings,  and  to  slump  them  in  fact  all  together.    At 
the  time  that  judgment  was  seriously  discussed,  and  it  certainly 
seemed  then,  and  to  many  seems  yet,  highly  anomalous  that  the 
addition  of  a  non-heritable  right  to  heritage  will  be  permitted  so 
to  add  to  the  value  of  the  latter  as  to  render  the  whole  good  for 
electoral  purposes.    The  cottage  leavened  the  mass.    This  could 
not  remain  without  further  decision  and,  as  it  has  proved  according 
to  expectation,  further  development.    Has  the  Begistration  Appeal 
Court  added  "  shootings  "  to  the  list  of  what  constitutes  heritable 
property  in  the  kingdom,  or  have  the  judges  merely  proceeded  on 
the  view  that  the  provisions  of  the  Valuation  Act,  by  rendering 
'* shootings"  the  subject  of  assessment,  gave  the  tenants  a  voting 
qualification?     We  can  scarcely  think  that  the  Courts  of  the 
present  day  would  take  those  feudalistic  views  of  the  distinction 
between  r^  and  personal  property  which  in  former  times  were 
universally  accepted.    Then  a  mere  bond  for  payment  of  money 
became  heritable  in  its  every  character,  because  its  security  rested 
on  the  sacred  basis  of  the  soil ;  it  was  in  those  days  that  salmon- 
fishings  and  their  rights  grew  to  be  what  even  yet  they  are  in  a 
legal  sense.     This  does  not  seem  to  have  been  the  view  adopted  by 
the  majority  of  the  judges  in  Pateraon  v.  John&ton,    Bather  their 
opinions  were  founded  on  the  provision  of  the  Valuation  Act  and 
of  the  Beform  Act.     In  31  and  32  Vict.  c.  48,  sea  6,  it  is  enacted 
that  every  person  who  has  been  for  twelve  months  prior  to  the  last 
day  of  July  in  the  actual  personal  occupancy  as  tenant  of  lands 
&Qd  heritages  of  the  value  of  £14  or  upwards,  as  appearing  on  the 
valuation  roll  of  the  county,  is  entitled  to  be  registered.     In  that 
statute  no  interpretation  is  given  of  the  term  *'  lands  and  heritages." 
But,  as  Lord  Mure  observed,  "  we  are  referred  to  the  valuation  roll 
for  an  explanation  of  the  term,  and  I  know  of  no  statute  to  which 
we  can  more  safely  look  for  an  explanation  of  the  meaning  of  the 
words  than  to  the  Valuation  Act  itself ;  for  it  is  in  the  assessor's  list 
prepaied  from  the  roll  made  up  under  the  Valuation  Act  that  the 


132  TH£   REGISTRATION   APP£AL  COURTS  OF  1879. 

names  of  parties  qualified  to  vote  are  to  be  found.  Now  by  the 
interpretation  clause  of  tbat  Act  it  is  provided  that  the  words 
'  lands  and  heritages '  shall  in  the  construction  of  the  statute  be  in- 
terpreted to  extend  to  and  include '  all  lands,  houses,  shootings,  and 
deer-forests,  where  such  shootings  and  deer-forests  are  actually  let' 
In  the  view,  therefore,  which  I  take  of  this  clause  it  is  imperative 
on  the  assessor  to  put  upon  the  valuation  roll  as  tenants  of  'lands 
and  heritages '  all  persons  who  are  tenants  of  shootings  actually 
let"  This  quotation  from  Lord  Mure's  opinion  sufficiently  shows 
the  view  taken  by  the  majority  of  the  Court  as  to  the  effect  of  the 
Valuation  Act  On  the  further  objection  taken,  that  even  were 
this  so,  yet  shooting  is  so  purely  a  personal  privilege,  2^  jus  spatiandi, 
Lord  Mure  thought  PoUock  v.  Gilmour  had  been  overruled  by  the 
cases  of  Sinclair  v.  Dtcffus  and  Menziu  v.  Stirling  Crawfurd,  but 
especially  by  that  of  Macpherson,  which  was  regarded  as  entirely 
superseding  Pollock,  In  dissenting  from  these  views  Lord  Orniidale 
pointed  out  with  firmness  that  the  effect  would  be  to  create  a  new 
franchise,  and  to  go  in  the  face  of  the  law  and  practice  of  the 
country,  more  particularly  as  evinced  by  the  case  of  Lairson  v. 
Watson.  That  case  his  Lordship  deemed  entirely  in  point,  alike  in 
its  result,  in  the  circumstances  under  which  it  arose,  and  in  the  form 
of  the  argument  addressed  to  the  Court.  The  opinion  of  Loi  J 
Ardmillan  in  Stirling  Crawfwrdds  case,  cited  in  Dawson  v.  WaJtsm, 
contains  the  following  remarks :  "  The  privilege  of  shooting,  apart 
altogether  from  its  being  exercised  by  the  proprietor — ^the  com- 
municated privilege  of  shooting — ^is  like  the  privilege  of  walking 
in  a  garden,  of  drinking  at  a  fountain,  of  bathing  in  a  stream,  of 
using  a  boat  upon  a  lake,  of  gathering  mushrooms,  of  trout-fishing, 
of  golf-playing,  and  many  other  things  which  might  be  suggested. 
They  are  privileges  of  use  of  a  particular  kind,  but  they  are  none 
of  them  rights  either  of  the  proprietorship  or  tenancy,  and  do  not 
imply  the  exclusive  possession  of  the  land.  A  right  of  shooting 
is  not  the  proprietorship  of  land,  nor  is  it  in  any  proper  sense  the 
tenancy  of  land,  for  the  land  is  held  for  no  other  purpose  than  that 
of  firing  guns  over  it  The  mere  privilege  of  discharging  a  fowling- 
piece  for  killing  grouse  or  hares  or  rabbits,  when  disconnected  from 
the  possession  of  a  house,  is  not  a  right  to  a  heritable  subject  on 
which  a  party  can  stand  as  the  basis  of  a  qualification  if  he  has 
no  other  right  apart  from  it"  Lord  Ormidale  observed  that  "  the 
successful  argument  in  that  case  was  precisely  that  of  the  respon- 
dent in  Paierson  v.  Johnston  upon  which  we  are  now  commenting, 
and  added  that  the  remarks  of  Lord  Ardmillan  just  quoted  "indis- 
putably apply  to  the  present  case,  so  that  in  my  apprehension  it  is 
impossible  to  decide  the  latter  differently  from  Dawson  v.  Watson 
without  entirely  disregarding  the  decision  in  that  case.  I  for  one 
am  not  disposed  to  do  so,  the  more  especially  keeping  in  view  that 
the  judgment  in  Dawson  v.  Watson  was  unanimously  pronounced 
m  a  Court  of  three  judges,  including  Lords  Benholme  and  Ard- 
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millan,  affirming  a  deliverance  of  the  SherifT  of  Haddington,  Mr. 
Clark,  now  Lord  fiutherfurd  Clark.  It  is  impossible  to  suppose 
that  all  these  persons,  learned  and  distinguished  as  they  were, 
should  have  been  ignorant  of  the  law,  and  especially  of  the  cases 
of  Stirling  Crawfurd  and  the  rest  of  these  now  relied  on,  for  all  of 
these  cases  had  been  previously  decided." 

So  much  for  the  matter  of  authorities,  but  upon  the  question  of 
the  Valuation  Act  and  its  effect  we  may  also  perhaps  quote  one  or 
two  sentences  from  Lord  Ormidale's  opinion,  sentences  which  put 
extremely  well  the  difficulty,  to  say  the  least  of  it,  into  which  this 
decision  has  led:  ''I  have  now  only  further  to  notice  in  a  few 
words  the  argument  which  was  addressed  to  the  Court  on  the  42nd 
section  of  the  Valuation  Act,  1854,  to  the  efifect  that  the  expression 
'lands  and  heritages'  when  used  in  that  Act  should  be  held  to 
include  'shootings,'  and  on  section  58th  of  the  Seform  Act  of  1868, 
to  the  efifect  that  it,  *  so  far  as  is  consistent  with  the  tenor  thereof,' 
shall  be  construed  along  with  the  Valuation  and  some  other  Acts. 
But  how  this  can  be  held  to  subvert  the  fundamental  principles  of 
the  Enfranchising  Acts  I  fail  to  see.  It  is  certain  that  no  such 
aigument  was  given  efifect  to  either  in  Davjson  v.  WaUon  or  any  of 
the  other  cases  or  authorities  to  which  reference  has  been  made, 
although,  as  already  mentioned,  the  Acts  upon  which  it  is  founded 
had  been  in  operation  for  many  years  previously." 

The  case  we  are  now  considering  was  an  appeal  from  Dumbarton- 
shire, but  there  were  also  appeals  upon  similar  questions  from 
Perthshire  and  Inverness.  In  all  of  these  cases  the  learned  Sherififs 
had  decided  against  the  shooting  tenant,  but  the  law  must  in  the 
meantime  be  regarded  as  altered ;  tenants  of  shootings  are  tenants 
of  "lands  and  heritages,"  and  thus  "shootings"  are  "lands  and 
heritages."  Lord  Mure  had  some  hesitation  in  arriving  at  this 
result  in  the  face  of  Dawson  v.  Watson,  but  regarded  that  as  over- 
ruled by  ifacpherson.  Lord  Craighill,  however,  does  not  appear  to 
have  had  the  least  doubt.  "  It  appears  to  me,"  says  his  Lordship, 
"  that  the  question  is  settled  by  the  Acts  of  Parliament,"  and  he 
further  expresses  the  opinion  that  "  shootings  under  lease  are  lands 
and  heritages." 

We  do  not  further  enter  into  this  matter,  but  the  door  having 
been  opened  for  novel  applications,  it  is  difficult  to  say  whether  the 
Court  coidd  reject  a  claim  based  on  tenancy  of  a  cricket-ground  or 
of  golf-links.  The  fact  of  the  lands  being  let  otherwise  for  grazing, 
etc.,  is  no  obstacle,  that  being  the  case  almost  invariably  in  these 
shooting  tenancies,  where  the  benevolent  interpretation  of  the 
franchise  has  blessed  the  soil  with  many  electoral  rights,  and 
i^ognised  at  once  a  laird,  a  tenant,  and  a  wanderer  in  pursuit  of 
game. 

As  is  usual  in  all  Begistration  Appeal  Courts,  another  old  friend, 
"defeasibility  of  tenure,"  made  his  appearance  for  1879  in  three 
amongst  the  reported  cases,  and  several  times  more  in  the  herd  of 
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decisions  not  deemed  worthy  of  or  suitable  for  posterity.  DofuM- 
son  V.  Arrol  (No.  4,  17  Scot.  Law  Bep.  159)  was  a  case  turning 
more  upon  occupancy  than  upon  defeasibUity,  but  as  both  questions 
were  raised,  we  may  in  the  shortest  way  possible  refer  to  the  case 
as  one  of  defeasible  tenure.  The  landlord  had  in  writing  admitted 
to  the  assessor  that  the  claimant  was  his  tenant  prior  to  31st  July 
1878,  and  that  could  never  have  been  resiled  from,  which  appeared 
at  least  to  Lords  Ormidale  and  Mure  to  settle  that  point;  but  there 
was  also  the  matter  of  occupancy.  The  lease  was  dated  14th 
August  1878,  but  the  entry  was  stated  as  at  1st  July  1878,  and 
the  tenants  actually  entered  into  occupation  at  that  date.  There 
was  no  rent  charged  or  paid  for  July,  however,  as  the  works  were 
under  repair.  This  being  so,  the  Sheriff's  judgment  in  favour  of 
the  claim  was  sustained,  although  Lord  Craighill  considered  that 
all  the  Sheriff's  findings  in  fact  came  to  was  "  that  there  had  been 
an  admission  to  the  premises,  not  that  they  were  in  occupation  as 
tenants."  Crawford  v.  Johnston  (No.  9,  17  Scot.  Law  Rep.  164"^ 
was  truly  a  case  of  special  circumstances  in  which  a  verbal  lease 
was  held  as  being  good  at  least  to  the  extent  of  for  one  year,  making 
two  sons  joint  tenants  with  their  father  under  a  formal  lease.  The 
third  reported  case  in  which  the  "  defeasibility-of-tenure"  aigument 
was  used  was  that  of  Stewart  v.  Adair  (No.  27, 17  Scot.  Law  Rp. 
179).  It  is  a  matter  of  satisfaction  that  the  person  objected  to  in 
this  instance  was  retained  upon  the  roll,  a  result,  after  all,  mainlv 
due  to  the  almost  accidental  insertion  of  certain  words  in  the  minute 
by  which  he  was  appointed' to  his  situation,  and  to  the  fact  that  he 
had  been  for  nine  years  an  elector.  The  facts  were  very  simple, 
Stewart  was  a  gas  manager,  and  had  been  so  since  1869.  In  the 
last  three  valuation  rolls  he  was  duly  entered  as  tenant  and  occu- 
pant of  the  house  he  occupied  in  his  ofiicial  capacity.  Fortunately 
for  him,  when  he  was  appointed  the  minute  bore  that  he  was  to 
have  a  certain  salary  "  with  a  house  and  other  perquisites  the  same 
as  Mr.  M."  (his  predecessor);  and  fortunately,  also,  for  him,  Mr.  M. 
left  the  service  of  the  gas  company  between  terms,  but  continued 
afterwards  until  the  ensuing  term  to  occupy  the  house  in  question. 
This  saved  Stewart,  who  remains  on  the  roll  We  cannot,  however, 
refrain  from  here  pointing  out  the  anomalous  state  of  the  registration 
law  to  which  this  doctrine  of  defeasible  tenure  is  rapidly  reducing 
us.  No  Act  of  Parliament,  so  far  as  we  know,  says  one  word  about 
the  defeasible  character  of  the  tenure ;  that  is  a  peep  into  futurity 
which  it  was  reserved  for  the  Begistration  Appeed  Court  years  ago 
to  take.  The  Legislature  has  required  clearly  enough  a  certain 
term,  we  may  not  incorrectly  call  it  a  probationary  term,  of  residence 
as  owner  or  tenant,  to  qualify  for  the  franchise.  The  Court  have 
added  to  this  the  paulo-post  future  of  electoral  existence.  We 
believe  that  it  never  was  the  intention  of  Parliament  to  call  in 
question  the  franchise  of  any  person  who  had  for  a  sufficiently  long 
^riod  occupied  in  ownership  or  tenancy  the  qualifying  subjects. 
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If  he  ceased  to  do  so  after  the  roll  were  made  up,  then  he  was  to 
be  struck  off  the  next  year;  but  till  then,  just  as  in  cases  of  a  lease 
coming  to  an  end,  or  of  a  proprietor  selling  his  land,  the  name 
should  remain  on  the  register.  Just  as  well  might  a  landowner 
who  had  advertised  his  estate  for  sale,  or  a  tenant  under  notice  to 
quit,  be  struck  off,  as  Mr.  Stewart  would  have  inevitably  been 
had  he  not  been  saved  by  the  peculiar  circumstances  of  his  case. 
The  laird  may  in  a  week  after  the  Court  cease  to  own  an  acre,  the 
tenant  may  in  two  months'  time  be  farming  in  Arizona,  yet  both 
stand  stoutly  on  the  roll,  while  the  poor  victim  of  defeasible  tenure 
(who  may  be  a  gentleman  in  a  high  position  as  regards  both  personal 
influence  and  intellectual  power)  is  disfranchised,  because  possibly 
he  may  lose  his  appointment  and  with  it  his  qualification,  though 
he  has  enjoyed  them  both  for  a  period  long  beyond  that  requisite 
amply  to  confer  on  him  under  other  and  less  technical  conditions 
full  electoral  rights.  This  matter  we  have  only  referred  to  as  one 
of  those  which  it  may  be  hoped  will  ere  many  years  pass  by  become 
the  subject  at  least  of  an  amending  statute. 

The  position  of  the  valuation  roll  in  questions  relating  indirectly 

to  value  was  raised  in  Morrison  v.  Anderson  (No.  8, 17  Scot.  Law 

Kep.  164),  and  in  WUhie  v.  Adair  (No.  25,  17  Scot.  Law  Kep.  178). 

Li  the  former  of  these  cases  extraneous  proof  of  the  value  was 

allowed  where  a  tenant's  omission  to  make  a  return  had  caused  the 

proprietor's  name  to  be  struck  off  the  roll  of  voters,  and  in  the  latter 

the  entiy  in  the  valuation  roll  was  sustained  as  conclusive  where  a 

tack-duty  payable  on  the  whole  of  the  school  buildings  had.  been 

entered  by  the  assessor  as  against  the  schoolhouse  only,  thus 

excluding  from  the  tack-duty  the  master's  house,  and,  as  it  was 

of  the  value  of  £5  exactly,  giving  him  the  benefit  of  the  franchise. 

Although  Lord  Ormidale  pronounced  a  strong  opinion  on  the 

general  principle,  yet  that  wotdd  appear  to  have  been  somewhat  an 

(inter  dictum,  as  his  Lordship  and  the  other  judges  went  considerably 

upon  the  fact  that  the  whole  tack-duty  was  paid  by  the  school 

board  and  not  by  the  teacher.    The  appellant  (the  teacher)  urged 

that  as  the  assessor  had  statutory  power,  under  section  16  of  the 

1868  Beform  Act,  to  call  for  information  as  to  burdens  in  making 

up  the  valuation  roll,  he  must  be  presumed  to  have  done  so ;  and 

IW  Ormidale  in  giving  effect  to  this  contention  observed :  "  The 

valuation  roll  is  thus  set  up,  and  my  reading  of  the  statute  leads 

me  to  the  conclusion  that  it  is  intended  that  the  valuation  roll 

should  be  complete  in  itself  irrespective  of  aU  extrinsic  inquiries. 

This  is  my  strong  impression,  but  it  is  not  necessary  absolutely  to 

determine  that  question  in  the  present  case.    There  are  here  two 

subjects.    Li  the  valuation  roll,  so  far  as  the  schoolmaster's  house 

is  concerned,  there  is  no  entry  under  the  column  '  feu-duty  or 

ground-annual,'  while  the  whole  tack-duty  payable  is  entered 

opposite  the '  schoolhouse.'    We  have  it  also  stated  as  a  fact  that 

m  whole  duty  was  paid  by  the  school  board  in  one  sum.    The 
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master  therefore  holds  his  own  house  free  from  burden,  and  it  is 
of  the  value  of  £5."  Lord  Mure,  while  concurring  in  the  special 
circumstances,  expressed  doubts,  founded  on  the  17th  section  of 
tlie  Burgh  Voters'  Act  of  1856  (19  and  20  Vict.  c.  58),  as  to  whether 
tlie  Court  could  not  look  at  title-deeds  to  see  the  amount  of  feu- 
duty  where  there  was  a  total  omission  of  them  in  the  valuation 
rolL 

Adamson  v.  Smith  (Xo.  3,  17  Scot  Law  Eep.  158)  was  a 
question  of  occupancy  where  the  facts  were  both  special  and 
meagre.  Again,  in  Jckriston  v.  Buchanan  (No.  8, 17  Scot.  Law  £ep. 
163)  it  was  held  that  there  was  no  interruption  of  occupancy 
where  a  person  had  taken  a  house  for  a  year  from  Whitsunday 
1878,  residing  in  it  till  September,  and  then  going  into  lodgings 
for  four  weeks,  after  which  he  again  occupied  as  tenant  houses 
of  sufficient  value  to  qualify,  while  in  the  original  house  his 
furniture  remained  till  May  1879,  and  his  mother  was  herself 
resident  till  December  1878.  One  other  case  we  find  reported 
involving  a  question  of  occupancy,  and  that  is  Loudon  v.  Brawn 
(No.  7,  17  Scot  Law  Eep.  163).  Lord  Ormidale  regarded  even 
tenancy  as  not  proved,  but  by  the  proprietor  the  claimant  was 
returned  as  tenant  and  he  stood  on  the  valuation  roll  as  such. 
The  lease  was  in  his  favour,  but  against  this  there  were  the  facts 
that  his  father  guaranteed  the  rent  and  owned  the  furniture,  and 
that  he  and  his  fkmily  resided  in  the  house  along  with  the  claimant, 
who  worked  for  his  father,  and  drew  what  he  wanted  from  the 
shop.  The  rent  and  taxes  also  were  paid  out  of  the  same  fund. 
We  cannot  think  that  the  mere  guarantee  of  the  rent  by  the  father 
should  have  made  much  difference,  but  the  payments  out  of  the 
shop-drawings  and  the  other  facts  mentioned  certainly  had  not  the 
aspect  of  a  tenancy  and  occupancy  in  the  case  of  a  son  who  was 
not  a  partner. 

Somewhat  akin  to  these  questions  of  occupancy  was  the  case  of 
Kennard  v.  AUan  (No.  10,  17  Scot  Law  Bep.  165),  in  the  buigh 
of  Falkirk.  The  difficulty  arose  on  the  point  of  residence,  which 
of  course  is  requisite  either  within  a  biirgh  itself  or  a  certain 
statutory  radius  of  seven  miles  beyond  its  limita  Kennard  had  a 
house  of  his  own  in  London,  the  house  he  claimed  on  was  his 
only  as  a  partner  in  a  firm,  and  he  visited  his  works  at  Falkirk 
from  time  to  time  on  business  and  resided  at  this  house  when 
he  did  so.  This  constructive  residence,  however,  was  disallowed 
unanimously  by  the  Court 

A  somewhat  mixed  question  was  raised  in  Cannon  v.  M^Keaftd 
(No.  23,  17  Scot  Law  Rep.  176),  where  a  man  was  the  occupant 
of  a  room  which  was  not  in  the  sense  of  the  Act  of  1868  a  "  dwell- 
ing-house." Accordingly  he  required  to  be  separately  rated  for  this, 
and  as  Lord  Ormidale  said :  "  I  think  we  have  the  matter  settled 
by  the  Keform  Act  of  1868,  Separate  rating  is  there  made  aa 
indispensable  condition  of  a  dwelling-hoqse.    Now,  this  cUimsut 
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is  not  separately  rated,  and  on  that  ground  I  think  he  is  not 
entitled  to  be  on  the  roll  The  difficulty  that  is  raised  is  this — 
it  is  stated  that  it  ^as  not  the  fault  of  the  claimant  that  he  had 
not  been  rated^  but  that  it  was  owing  to  an  omission  on  the  part 
of  the  assessor.  The  assessor  stated  that  he  had  omitted  to  enter 
the  claimant  on  the  valuation  roll  of  1878-79,  and  that  in  con- 
sequence of  that  the  claimant  was  not  assessed  for  poor-rates.  It 
ia  urged  that  on  this  ground  the  objection  of  no  separate  rating 
falls  to  the  ground,  the  fault  having  been  committed  by  a  public 
officer.  But  the  14th  section  of  the  Burgh  Act,  1856,  on  which 
this  is  pleaded,  scarcely  applies  to  this  case,  for  that  clause  only 
applies  to  '  claims  or  objections  to  claims.' "  It  might  become  the 
interest  of  any  person  in  such  circumstances  not  to  tender  his  rates 
as  section  17  requires  him  to  do,  and  the  very  object  of  the  Act  in 
making  the  payment  of  rates  an  essential  to  the  enjoyment  of  the 
franchise  would  be  defeated.  The  practical  result  of  the  decision 
is  still  further  to  strengthen  the  judgments  in  Mitchell  v.  Arthur 
(December  19,  1868,  7  Macph.  322),  and  in  Forbes  v.  Gordon 
(December  19, 1868,  7  Macph.  320). 

The  claims  and  disputes  as  regards  the  Franchise  Ecclesiastic 
have  been  numerous  and  exhaustive,  but  the  year  1879  furnished 
one  more  decision  on  a  yet  unsettled  point.  In  Mitchell  v.  Halley 
(No.  19,  17  Scot.  Law  Bep.  173)  the  Court  affirming  the  judgment 
of  the  Sheriff  made  the  induction  of  a  minister  the  punetum 
temporis  from  which  he  could  date  the  right  to  the  franchise.  The 
clergyman  in  question  had  been  elected  in  July  by  vote  of  the 
communicants  and  adherents,  but  this  appointment  was  not 
sustained  by  the  presbytery,  nor  was  he  inducted  till  the  month  of 
August,  so  that  the  result  of  the  decision  was  to  postpone  for 
another  year  his  exercise  of  electoral  rights.  A  somewhat  curious 
case,  with,  however,  an  almost  foregone  conclusion,  was  that  of 
Davideon  v.  Cannon  (No.  26,  17  Scot.  Law  Bep.  179),  where  a 
person  actually  a  pauper  in  receipt  of  parochial  relief  was  placed 
on  the  register,  since  it  appeared  that  within  the  twelve  calendar 
months  prior  to  31st  July  immediately  preceding  he  had  not 
received  such  relief.  Startling  as  the  result  is,  there  cannot  be 
a  doubt  that  under  section  3  of  the  1868  Act,  were  a  sudden  time 
of  depression  to  come  after  31st  July,  the  gates  of  our  poorhouses 
might  in  the  event  of  an  election  be  thrown  open  to  let  out  the 
hordes  of  pauper  electors,  thronging  to  record  at  the  poll  their  votes 
for  the  candidate  to  whom,  according  to  their  best  judgment, 
support  was  due. 

Two  points,  rather  of  practice  than  of  law,  turned  up  in  the  case 
of  M'Oowan  v.  Mather  and  Others  (No.  21,  17  Scot  Law  Bep.  174). 
Mather  was  joint  tenant  with  his  father  under  a  lease  which 
provided  that  in  the  event  of  the  tenants'  bankruptcy  it  should  be 
in  the  proprietor's  power  to  terminate  the  contract  Mather  did 
become  bankrupt,  and  a  trustee  was  appointed,  who  made  no  claim 


138  THB  BtGISTBATIOM  APFEAt  C0UBT8  OF  IBTt. 

for  any  interest  in  the  leasa  The  landlord's  factor  after  the 
bankruptcy  returned  Mather's  feither  as  sole  tenant  The  respon- 
dent was  cited  but  did  not  appear.  The  Court  did  not,  however, 
consider  this  nonappearance  itself  a  sufficient  reason  for  striking 
him  off  the  roll,  though  the  facts  as  stated  were  deemed  sufficient 
to  disqualify  him.  One  of  the  judges  said,  "  His  non-appearance 
in  answer  to  a  citation  on  one  occasion,  with  a  promise  to  appear 
if  the  Court  could  be  adjourned,  is  not  sufficient  in  itself  to 
strike  him  off  the  roll,  but  it  is  an  adminicle  of  evidence."  The 
other  point  of  practice  related  to  the  effect  of  the  22nd  section 
of  the  Beform  Act  of  1868  providing  for  the  appending  to  a 
special  case  of  a  list  of  persons  claiming  whose  qualifications 
depend  upon  the  same  question  of  law.  Astonishing  as  it  may 
seem,  the  Sheriff-Substitute  here  appended,  and  was 'permitted  by 
the  objector  to  do  so  without  opposition,  a  list  containing  the 
names  of  two  persons  similarly  objected  to.  We  cannot  do  better 
than  quote  the  words  of  Lord  Ormidale,  who  sets  forth  fully  tiie 
whole  matter  and  his  opinion  upon  it:  "My  impression — and 
it  is  a  strong  one — is,  that  it  was  against  both  the  letter  and  the 
spirit  of  the  statute  to  put  these  two  men  in  the  same  position  as 
William  Mather,  for  I  do  not  think  section  22  of  the  1868  Act 
applies  to  them.  The  words  are,  that  the  Sheriff  shall  append  to 
the  special  case  '  the  names  of  all  such  persons  who  have  appealed 
against  his  judgment,  on  their  respective  claima'  Now,  these  t\i  o 
voters  were  on  the  roll,  and  had  no  reason  to  suppose  that  they 
were  to  be  bound  up  with  this  other  man  in  a  special  oasa  They 
have  not  therefore  appealed  from  the  judgment  of  the  Sheriff  in 
their  respective  cases,  and  had  no  occasion  to  do  so.  It  is  difficult 
to  see  how  the  same  circumstances  can  influence  both  their  cases 
and  that  of  WiUiam  Mather." 

In  SkeeU  v.  Stewart  (No.  18, 17  Scot.  Law  Bep.  172)  the  question 
turned  upon  whether  in  point  of  fact  an  ex  facie  absolute  disposition 
of  property  could  be  proved  by  parole  evidence  to  have  been  merely 
a  diaposition  in  security  for  a  debt  The  disponee  himself  was  ready 
to  depone  to  the  fact  that  he  held  the  disposition  merely  in  security, 
and  he  actually  did  so  depone,  the  Sheriff  having  admitted  the  evi- 
dence. The  Court  however  reversed  this  decision.  "  What  has  been 
done,"  said  Lord  Mure, ''  by  the  Sheriff  is  certainly  contrary  to  the 
usual  rule  of  law,  that  a  valid  tide  cannot  be  cut  down  by  parole 
proof,  for  he  has  admitted  such  evidence."  All  the  judges  without 
exception  referred  to  the  case  of  Jardins  v.  ItCulloch  (Dec.  2, 1865, 
4  Macph.  138)  as  a  conclusive  authority  upon  this  matter.  A 
reference  had  been  made  in  the  course  of  the  argument  to  the 
application  of  the  Trusts  Act,  1696,  to  the  present  case,  and  the 
respondent  pressed  the  case  of  Stefioari  v.  Sutherland  (7  Macph. 
298)  as  an  authority  in  his  favour,  but  the  Court  were  careful  in 
delivering  judgm^it  to  reserve  all  opinion  as  to  the  effect  of  that 
^ct.    It  was  pointed  out  that  in  the  B^iistiation  Court  there 
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must  be  some  sort  of  connection  between  the  owner  and  his 
property,  not  necessarily  of  a  formal  character,  but  at  least  in 
writing.  Here  of  course  the  only  writing  was  that  under  the 
claimant's  own  hand  dissevering  him  from  the  qualifying  subjects. 
The  Perthshire  Begistration  Court  also  supplied  a  somewhat 
interesting  case  in  SJ^e  v.  Buchanan  (No.  20, 17  Scot.  Law  Sep. 
173).  There  Mr.  Buchanan  propelled  in  liferent  to  his  eldest  son, 
who  was  the  next  heir  entitled  under  the  entail  to  succeed,  a  portion 
of  the  entailed  estate  of  Leny.  The  objection  was  taken  that  the 
subjects  being  held  under  the  fetters  of  an  entail,  the  deed  being 
one  of  alienation  was  prohibited  and  of  no  avail.  ''But/'  observed 
Lord  Ormidale,"it  is  weU-established  law  that  an  entail  proprietor 
is  an  unlimited  fiar  in  all  respects  except  where  the  deed  under 
which  he  holds  prohibits  him  from  being  such.  In  the  present 
case  there  is  set  out  by  the  Sheriff  a  quotation  from  the  deed  of 
entail,  but  after  having  read  the  whole  case  carefully  I  cannot  find 
that  in  any  part  of  it  is  it  stated  that  the  entailed  proprietor  is  pro- 
hibited by  the  entail  from  doing  what  he  has  done  in  the  present 
instance,  and  if  there  is  not  such  prohibition  the  appeal  mnst  be 
dismissed."  When,  however,  we  turn  to  the  opinion  of  Lord  Mure, 
we  find  another  ground  for  dismissal  of  the  appeal,  a  ground  to 
which  Lord  Ormidale  makes  reference,  though  without  making  it 
the  basis  of  his  judgment.  Even  assuming  the  alienation  in  question 
to  have  been  properly  struck  at  by  the  prohibitions  contained  in 
the  clauses  of  the  deed  of  entail,  liOrd  Mure,  by  this  assumption 
abandoning  the  ground  taken  by  his  brother  judge,  thought  the 
appellant  must  be  put  out  of  Court.  He  said :  ''I  find  that  so  far  back 
as  the  year  1760  it  was  decided  that  it  was  jus  tertii  for  any  one 
except  an  heir  of  entail  to  object  to  the  granting  of  such  a  deed  as 
this.  That  was  settled  in  the  case  of  Campbell  (M.  7783),  afterwards 
affirmed  in  the  House  of  Lords.  A  similar  judgment  was  pronounced 
in  Houston  in  1781  (M.  8794),  and  the  question  seems  to  have  been 
considered  as  settled  in  the  case  of  MontgomerU  v.  DaJrymple 
(March  2, 1813,  F.  C).  That  being  the  state  of  the  law  at  the  date 
of  the  Beform  Act,  1832,  and  nothing  having  since  occurred  to  alter 
it,  I  am  of  opinion  that  the  objection  is  not  a  good  one,  and  that  it 
iijus  tertii  for  any  one  but  an  heir  of  entail  to  take  it.  The  deed 
is  in  the  present  case  granted  by  a  father  to  his  son ;  and  in  look- 
ing into  Connell  (p.  204),  I  find  that  the  fact  of  the  deed  having 
been  so  granted  has  led  to  claims  being  more  favourably  en- 
tertained than  when  there  has  been  a  grant  made  in  favour  of  a 
stranger."  Although  seemingly  either  of  these  grounds  would  suffice 
to  dispose  of  the  case,  still  it  may  have  occurred  to  those  who  have 
attentively  considered  the  case,  that  there  might  have  been  yet 
another  ground  on  which  the  appellant's  case  could  have  probably 
been  suocessfolly  opposed.  That  ground  is  based  upon  a  con- 
sideration of  the  circumstanoes  and  consequences  of  this  alienation. 
Be  it  observed,  Mr.  Buchanan  alienated  by  propelling  a  portion  of 
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the  estate  in  liferent  only,  and  further  the  alienation  was  in  favour 
of  the  next  heir  of  entail,  his  own  son.  Now  supposing  the  son  to 
have  died  before  his  father,  the  liferent  would  cease  and  the  en- 
tailed estate  wotdd  be  reunited  in  the  person  of  the  father,  from 
whom  it  would  descend  unimpaired  in  any  degree  to  the  heir 
succeeding,  whoever  that  might  be.  Again,  suppose  the  father  died 
first,  then  the  son  would  by  the  very  deed  of  entail  itself  come 
into  full  possession,  and  the  liferent  would  be  extinguished  con- 
fasione.  We  may  thus  almost  say  that  even  assuming,  with  Lord 
Mure,  effectual  prohibition  against  alienation,  that  there  could  be 
no  ground  for  even  an  heir  of  entail  to  object,  because  there  was  no 
alienation  in  point  of  fact  The  object  of  the  prohibitory  clauses  of 
an  entail  is  manifestly  to  secure  that  the  estate  shall  pass  down 
from  heir  to  heir  undiminished,  and  that  object  was  in  no  degree 
frustrated  by  this  conveyance  executed  by  Mr.  Buchanan.  Just  as 
fairly  might  it  be  called  an  alienation  where  an  heir  of  entail  in 
possession  has  to  give  up  to  his  creditors  the  income  of  the  estate 
during  his  life.  The  income  of  this  portion  was  given  up  by  Mr. 
Buchanan  during  his  life  to  the  person  designated  by  the  entail 
as  his  immediate  successor,  and  in  order  to  obviate  any  possible 
alienation  of  that  portion  in  favour  of  a  third  party,  the  conceded  right 
was  limited  to  a  liferent  depending  on  the  life  of  the  next  heir. 

{To  ht  conJtvMud.)  \ 

I 
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"  We  are  sometimes  tempted  to  regret  that  our  judges  are  so 
excessively  prudent  as  they  habitually  show  themselves  to  be.  A 
beautiful  point  of  law  is  raised  in  aigument  before  them,  one  in 
which  hundreds,  and  even  thousands,  of  her  Majesty's  subjects  are 
interested ;  and  if  they  would  but  express  an  opinion  upon  it,  their 
language  would  be  generally  accepted  as  a  guide  to  future  conduct 
The  attention  of  the  Bar  and  of  the  public  is  directed  to  the  dis- 
cussion, and  we  are  all  waiting  to  know  what  the  Bench  will  lay 
down.  Too  often  we  wait  only  to  be  disappointed.  It  is  discovered 
that  the  dispute  can  be  decided  on  the  special  facts  of  the  case. 
Instead  of  the  luminous  judgment  we  had  anticipated,  enunciating 
and  explaining  general  principles  of  law,  which  every  man  would 
apply  to  the  circumstances  of  his  own  position,  we  are  treated  to  a 
narrow  examination  of  a  particular  case  not  likely  to  be  repeated. 
We  daresay  the  judges  are  wise  in  their  determination  not  to  go 
outside  the  facts  of  the  dispute  before  them.  No  man,  not  even  a 
Judge  of  Appeal,  can  see  all  around  every  question.  Without  the 
assistance  of  counsel  to  represent  eveiy  possible  interest,  and  to 
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find  something  to  be  said  even  for  hopeless  contentions,  the  most 
respected  tribunal  is  liable  to  overlook  some  unsuspected  aspect  of 
the  case.  Experience  has  demonstrated  the  necessary  imperfection 
of  the  best  human  intellects.  The  judges  in  the  younger  days  of 
English  jurisprudence  occasionally  took  a  wide  scope,  and  made 
the  decision  of  a  particular  case  the  means  of  establishing  a  body 
of  law;  but  it  is  dangerous  to  imitate  their  daring,  and  we  have 
learned  the  wisdom  of  taking  one  step  at  a  time,  and  that  the 
smallest.*' 

We  take  these  judicious  observations  from  a  recent  leading 
article  in  the  Times.  We  are  not  quite  sure  that  it  was  only  in 
the  younger  days  of  English  jurisprudence  that  the  judges  "  took  a 
wide  scope,  and  made  the  decision  of  a  particular  case  the  means 
of  establishing  a  body  of  law."  But  in  the  general  drift  of  the 
remarks  we  entirely  concur.  It  is  a  perilous  practice  for  a  judge  to 
indulge  even  in  cbiter  dicta;  in  observations  upon  a  case  cdlied 
and  akin  to  that  which  is  before  the  Court,  but  not  actually  before 
the  Court.  "  Such  observations,"  says  Mr.  Trayner,  in  his  book  on 
Latin  Legal  Maxims,  "  have  an  authority  commensurate  with  the 
reputation,  of  the  judge  who  makes  them."  It  is  a  fair  rider  upon 
this  remark  to  say  that  the  reputation  of  a  judge  is  in  some  degree 
affected  by  the  mental  affluence  which  induces  him  to  make  such 
observations.  It  is,  however,  a  still  more  dangerous  practice  to 
lay  down  general  principles  not  necessary  to  be  laid  down  for  the 
determination  of  the  case — to  use  a  case  actually  before  the  Court 
not  simply  and  solely  as  a  case  to  be  adjudicated  upon,  but  as  a 
text  to  preach  from — as  a  peg  upon  which  to  hang  a  piece  of 
judicial  legislation.  The  objections  to  doing  so  are  these.  The 
judge  is  travelling  beyond  his  province  if  he  takes  upon  himself 
the  duty  of  promulgating  a  rule  of  law  for  the  instruction  of  the 
lieges  at  lax^e,  instead  of  deciding  upon  the  conflicting  claims  of 
two  or  more  private  individuals.  And,  secondly,  the  law  so  laid 
down  is  almost  sure  to  be  bad  law;  and  the  law  so  laid  down 
hampers  and  embarrasses  judges  who  have  to  decide  future  casea 

The  practice  to  which  we  have  adverted  has  been  more  common 
in  England  than  in  Scotland.  It  is  more  pernicious  in  England 
than  in  Scotland ;  because  the  English  Courts  have  a  greater,  have 
even  a  superstitious,  reverence  for  authority.  A  single  decision, 
nay,  the  slightest  scrap  of  authority  culled  from  the  opinion  of  a 
judge,  has,  as  we  have  found  in  many  cases,  been  regarded  as  a 
fetich,  and  received  with  the  reverence  that  a  Catholic  devotee 
shows  to  a  fragment  of  the  true  cross  or  a  paring  from  the  toe-nail 
of  St  Peter. 

The  case  which  immediately  suggested  the  above-quoted  remarks 
in  the  Times  was  that  of  Norton  v.  London  and  North-  Western 
Bailicatf  Co.  (see  38  W.  B.  173).  The  plaintiff  was  owner  of  a 
hotel  erected  in  1861  close  to  the  railway  line.  Eighteen  years 
afterwards,  obviously  with  the  view  of  preventing  the  plaintiff 
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aoquiring  an  easement  of  light  and  air,  which,  aocording  to  Ei^Ush 
law,  he  would  have  done  in  twenty  years,  the  railway  company 
erected  a  hoarding.  The  case  suggested  the  large  and  general 
question  whether  a  railway  company  has  the  same  complete  right 
of  property  that  an  ordinary  proprietor  has,  or  whether  they  have 
right  to  their  lands  only  for  railway  purposes,  just  as  turnpike 
trustees  Iiave  only  a  restricted  right  to  the  land  over  which  the 
highway  runs.  Even  supposing  the  railway  company  had  only  a 
right  for  railway  purposes,  it  would  not  follow  that  they  were  not 
entitled  to  prevent  a  neighbouring  proprietor  from  aoquiring  an 
easement  of  light  and  air ;  because  it  is  difficult  to  say  what  rail- 
way purposes  are.  The  railway  purposes  of  one  year  are  not  the 
railway  purposes  of  another  year.  In  a  very  short  time  the  rail- 
way company  might  require  to  make  an  alteration  which  a  right  of 
access  to  light  and  air  might  prevent  them  making.  They  might 
choose  to  vary  or  extend  the  area  of  their  line,  erect  a  new  station, 
or  a  pointsman's  box,  or  a  surfaceman's  cabin. 

Malins,  V.G.,  held  that  railway  companies  were  not  in  the  same 
position  as  ordinary  proprietors ;  that  they  held  the  land  merely 
for  railway  purposes,  and  on  that  ground  gave  judgment  in  favour 
of  the  plaintiff.  There  was  another  ground  on  which  he  gave 
judgment  to  the  same  effect,  viz.  that  the  strip  of  land  on  which 
the  ra'ilway  company's  hoarding  was  erected  was  the  property,  not 
of  the  railway  company,  but  of  the  plaintiff.  One  would  have 
thought  that  was  a  sufficient  ground  of  decision,  and  that  there 
was  no  necessity  of  going  so  far  afield  as  to  consider  the  proprie- 
tary rights  of  railway  companies  generally.  The  Court  of  Appeal 
took  this  matter-of-fact  view  of  the  case,  and  while  affirming  the 
judgment  of  the  Vice-chancellor  upon  the  minor  and  particular 
question,  declined  to  give  any  opinion  on  the  larger  and  general 
question — '*the  hypothetical  case,"  as  Lord  Justice  James  desig- 
nated it,  which  "  was  in  fact  the  main  subject  of  argument  both  in 
the  Court  below  and  here."  After  stating  the  propositions  in  law 
which  had  been  thus  somewhat  ultroneously  submitted,  Lord 
Justice  James  added,  "  We  do  not  think  it  necessary  or  desirable 
that  we  should  in  this  case  determine  any  of  the  abstract  proposi- 
tions of  law  above  shadowed  forth We  propose,  therefore,  to 

leave  the  determination  of  those  questions  to  a  future  time  and 
occasion,  if  and  when  it  becomes  necessary  to  determine  them,  and 
when  it  shall  be  more  clearly  seen  whether  there  is  any  practical 
possibility  of  the  easements  doing  the  company  any  possible  harm. 
.  .  .  We  propose,  therefore,  to  relieve  the  plaintiff,  who  has  had 
sufficient  litigation  already,  from  the  necessity  of  contesting  further 
in  this  case  the  grave  general  questions  of  law  which  have  not  yet 
arisen  in  fact."  A  question  as  to  the  right  of  possession  of  a  small 
strip  of  teiTitory  has  been  often  the  occasion  of  determining  laige 
questions  of  cardinal  importance  in  European  politics.  The  Lord 
Justices  of  Appeal  did  not  think  a  case  which  might  be  decided  by 
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detennining  the  right  of  possession  to  a  small  strip  of  waste  land  a 
suitable  one  for  trying  the  questionof  the  proprietary  rights  of  railway 
companies,  in  which  there  would  be  a  hotel-keeper  on  the  one  side  and 
pnctically  all  the  railway  companies  in  the  kingdom  on  the  other 
side.  When  we  find  an  English  judge  who  has  got  a  case  before 
him  which  may  be  decided  by  determining  a  quotidian  question  of 
possessory  right,  treating  it  as  a  windfiedl  which  gives  him  the 
occasion  of  settling  questions  of  vast  public  importance,  we  are 
not  surprised  that  the  English  judges  complain  of  being,  unlike 
their  Scottish  brethren,  overburdened  with  work. 

Of  the  evil  consequences  which  result  from  the  practice  of  treat- 
ing of  questions  not  before  the  Court,  of  laying  down  general  prin- 
ciples which  may  be  suggested  by  the  case,  but  which  are  not 
necessarily  involved  in  it,  and  are  not  necessary  for  its  determina- 
tion— principles  which  entirely  overlap  the  point  to  be  decided — ^we 
find  a  striking  illustration  in  the  case  as  to  offer  and  acceptance  by 
post  recently  commented  on  in  this  Journal  (xxiii  617).    In  that 
case  {HousekM  Carriage  Co.  v.  Qrant^  48  L.  J.  Bep.  Ex.  577)  it 
was  held  that  a  contract  was  completed  by  the  mere  posting  of  the 
acceptance,  although  it  never  reached  the  offerer.    The  principle 
on  which  this  monstrous  decision  was  supported  wtfs  this,  that  by 
sending  an  offer  by  post,  the  offerer  not  only  invited  the  offeree  to 
respond  by  the  same  medium  of  communication,  but  that  he  con- 
stituted the  post  office  the  common  agent  of  the  parties.    As  a 
matter  of  fact  we  know  that  the  post  office  is  not  in  such  a  case 
the  common  agent  of  the  parties.    To  be  agent  first  for  one  person 
in  carrying  a  letter,  and  then  agent  for  another  person  in  carrying 
a  letter  in  rejdy,  is  a  very  different  thing  from  being  common 
agent  for  both.    It  seems  as  if  the  majority  of  the  judges  in  the 
Htmtehold  Carriage  Go's  case,  in  seeking  for  a  principle  with  which 
to  support  their  decision,  had  floundered  upon  a  phrasa    It  is  clear 
that  the  theory  of  common  agency  is  not  only  not  founded  on  fact, 
but  that  if  carried  out  to  its  inevitable  logicid  conclusion,  it  would 
lead  to  results  which,  besides  being  negatived  by  everybody's  com- 
mon sense,  are  negatived  by  the  authority  of  decisions  previously 
pronounced.     If  the  mere  posting  of  the  letter  of  acceptance,  the 
putting  it  into  the  hands  of  the  edited  common  agent,  completed 
the  contract^  it  would  follow  that  if  the  acceptor  *'  rued  his  baN 
gain  "  and  posted  a  letter  of  recall  five  minutes  after  he  posted  the 
letter  of  acceptance,  and  both  letters  went  by  the  same  post  and 
were  delivered  at  the  same  time,  still  the  contract  would  be  com- 
plete.   This  result  is  absurd,  and  it  is  in  the  teeth  of  the  decision 
in  the  case  of  Alexander  v.  CaurUeas  of  Dtinmore  (15th  Dec  1830, 
9  S.  190).    Again,  suppose  the  offer,  though  posted,  never  reached 
the  offeree,  who,  however,  happened  to  know  of  it  aliunde,  he 
would  be  entitled  to  accept  by  putting  a  letter  of  acceptance  in  the 
post  office,  which  the  offerer  had,  by  posting  his  offer,  constituted 
his  agent    Suppose  that  not  only  did  the  offer  not  reach  the 
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offeree,  but  that  the  acceptance  never  reached  the  offerer,  the  con- 
tract would  be  complete,  both  letters  having  been  put  in  the  hands 
of  the  common  agent.  Nobody  except  the  English  Lord  Justices 
will  be  inclined  to  hold  a  contract  completed  by  an  offer  which 
never  reaches  the  offeree  and  an  acceptance  which  never  reaches 
the  offerer.  Yet  this  conclusion  follows  inevitably  from  the  prin- 
ciples  laid  down  in  the  Household  Carriage  Go's  case. 

How  were  the  majority  of  the  Court  of  Appeal  in  this  case 
seduced  into  propounding  such  a  monstrous  doctrine  ?  Simply  by 
the  influence  of  the  authority  of  Lord  Cottenham,  who,  in  the  case 
of  Dufdop  V.  Higgins  (9  D.  1407.  6  BeU's  App.  195),  laid  down 
principles  not  necessary  for  the  decision  of  that  case,  but  which 
were  applicable  to  other  cases,  and  which  the  English  judges 
have  thought  it  incumbent  upon  them  to  apply.  In  Dunlops 
case  the  decision  arrived  at  might  have  been  arrived  at  on  the 
ground  that  considering  the  usage  of  trade  and  the  invitation  of 
the  offerer  to  reply  by  return  of  post,  the  offer  had  been  time- 
ously  accepted,  and  the  acceptance  had  been  timeously  received 
by  the  offerer.  This  was  all  the  length  that  the  Court  of  Session 
went  But  Lord  Cottenham  thought  proper  to  go  farther.  He 
clearly  indicated  that  he  regarded  the  post  ofiBce  as  the  common 
agent  of  both  parties,  and  he  cited  the  case  of  a  letter  contain- 
ing a  notice  of  dishonour  of  a  bill  never  reaching  its  destina- 
tion as  one  on  all  fours  with  the  case  before  him,  although  it 
is  quite  clear  that  such  a  case  is  entirely  inapplicable  and 
depends  upon  an  entirely  different  principle.  "*  Whether,"  said 
his  Lordship,  '*  that  letter  be  delivered  or  not  is  a  matter  quite 
immaterial,  because  for  accidents  happening  at  the  post  office  he 
is  not  responsible."  The  view  of  Lord  Cottenham  has  been 
regarded  and  sanctioned  in  later  cases  to  which  it  was  applicable, 
and  its  authority  has  been  held  binding  even  by  judges  who  con- 
fessed that  it  was  unnecessary  for  the  decision  in  the  case  in  which 
it  was  put  forward.  In  Harris's  case  (L.  R  7  Ch.  587)  Lord  Jus- 
tice James  referred  to  Dunlop  v.  Higgins  as  "a  case  which 
is  binding  upon  us,  and  in  which  every  principle  argued  before 
us  was  discussed  at  length  by  the  Lord  Chancellor  in  giving 
judgment,  in  which  he  arrived  at  the  conclusion  that  the  posting 
of  the  letter  of  acceptance  is  the  completion  of  the  contract,  that  is 
to  say,  the  moment  one  man  has  made  the  offer  and  the  other  has 
done  something  binding  himself  to  that  offer,  then  the  contract  is 
complete,  the  instant  of  completion  being  that  in  which  the  letter 
accepting  the  offer  is  delivered  to  the  post,  and  neither  party  can 
afterwards  escape  from  it."  Similar  views  as  to  the  import  of 
DufUop  V.  Higgins  have  been  pronounced  in  HMis  case  (4  L  R. 
Eq.  9)  and  Duncan  v.  Tophum  (10  L.  J.  Bep.  Ex.  227).  And  in 
this  case  of  the  Household  Carriage  Co,  Lord  Justice  Thesiger  has 
said :  '*  Lopes,  J.,  has  decided  that  the  defendant  is  liable  as  a 
Mer.    He  based  his  decision  mainly  upon  the  ground  that 
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the  point  for  his  consideration  was  covered  by  authority  binding 
upon  him,  and  I  am  of  opinion  that  he  did  so  rightly,  and  that  it  is 
covered  by  authority  equally  binding  upon  this  Court.  Dunlop  v. 
Higgins  is  of  course  the  leading  case  on  the  subject  It  is  true  that 
Lord  Cottenbam  might  have  decided  that  case  without  deciding 
the  point  in  this.  But  it  appears  to  me  equally  true  that  he  did 
not  do  so,  and  that  he  preferred  to  rest,  and  did  rest  his  judgment 
as  to  one  of  the  matters  of  exception  before  him  upon  a  principle 
which  embraces  and  governs  the  present  case.  If  so,  this  Court  is 
08  much  bound  to  apply  that  principle^  constituting  as  it  did  a  ratio 
decidendi,  aa  it  is  to  follow  the  txaxst  decision  itself,  ...  In 
short,  Loiti  Cottenbam  appears  to  me  to  have  held  that,  as  a  rule, 
a  contract  by  correspondence  through  the  post  is  complete  as  soon 
as  the  Letter  accepting  an  offer  is  put  into  the  post,  and  is  not  put 
an  end  to  in  the  event  of  the  letter  never  being  delivered." 

When  Lord  Bomilly  in  HeWs  case,  and  Lord  Justices  James  and 
Mellish  in  Harrises  case,  sanctioned  the  view  first  put  forward  by 
Lord  Cottenbam,  we  are  not  surprised  that  Lord  Justice  Thesiger 
as  well  as  Mr.  Justice  Lopes  thought  themselves  bound  to  follow 
it  in  the  household  Carriage  Co!s  case.  But  one  is  tempted  to  ask, 
if  the  principles  laid  down  by  Lord  Cottenbam  were  not  necessary 
for  the  decision  of  the  case,  why  did  he  lay  them  down  ?  And 
if  principles  not  necessary  for  the  decision  of  a  case  are  to  be  held 
binding  in  future  cases,  surely  this  is  the  strongest  of  all  possible 
reasons  why  judges  in  the  House  of  Lords  or  elsewhere  should  take 
care  not  to  do  so  again.  It  does  not,  however,  appear  quite  settled 
that  such  raiiones  decidendi  are  binding.  There  is  a  dispute  among 
the  learned  upon  this  subject  A  different  view  from  that  of  Lord 
Justice  Thesiger  has  been  taken  by  eminent  judges  even  in  regard 
to  the  decisions  of  Lord  Cottenbam.  In  the  case  of  the  Mei^sey 
Docks  Commissumers  v.  Oibb  (11  H.  of  L.  Cases,  686)  reference  was 
piade  to  another  Scottish  appeal  case  in  which  Lord  Cottenbam  gave 
judgment  The  English  judges  were  consulted,  and  in  the  opinion 
l^iven  by  them  it  is  said  with  reference  to  Duncan  v.  FindlcUer 
(1  Bob.  911):  "  But  though  all  that  really  was  decided  in  that  case 
vas  that  the  trustees  were  not  liable  for  the  negligence  of  persons  in 
their  employment,  who  were  not  shown  to  be  their  servants,  it  is  not 
to  be  disputed  that  Lord  Cottenham's  language  goes  a  great  deal 
further,  and  shows  that  in  his  opinion  persons  incorporated  for  the 
purpose  of  executing  works  could  never,  in  their  official  or  cor- 
porate capacity,  be  liable  to  damages  at  all,  the  remedy  for  any 
^^ug  or  neglect  being  only  against  the  individual  corporators  for 
^heir  individual  wrong  or  neglect  .  .  .  This  is  no  doubt  a 
very  high  authority,  being  said  by  the  Lord  Chancellor  in  the 
House  of  Lords,  though  in  a  Scottish  case ;  but  not  being  the  point 
decided  by  the  House  it,  is  not  conclusively  binding,  and  we  think 
that,  with  great  deference  to  his  high  authority,  we  must  dissent 
&om  the  position  there  laid  down,  both  on  principle  and  on  the 
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preponderance  of  authority."  In  the  same  case  LordWestbury 
said  he  thought  it ''  desirable  to  say  a  few  words  with  reference  to 
the  difficulty  felt  by  the  learned  judges  in  consequence  of  certain 
observations  that  fell  from  Lord  Chancellor  Cottenham,  and  which 
are  reported  in  the  case  of  Duncan  v.  FincUater.  .  .  .  The 
learned  judges  observed,  and  with  very  great  correctness,  that  it  is 
not  everything  that  falls  from  a  noble  and  learned  Lord  in  advising 
the  House  which  is  to  be  considered  as  the  opinion  of  the  House. 
Those  observations  of  Lord  Cottenham,  which  directly  tend  to  this 
conclusion — that  the  corporation  in  the  case  supposed  would  not 
be  amenable,  nor  would  the  corporate  property  be  liable,  but 
that  the  party  injured  would  be  obliged  to  have  resort  to  the  indi- 
vidual members  who  directed  the  act  to  be  done — ^would,  if  they 
were  recognised  as  law,  undoubtedly  lead  to  very  great  evil  and 
injury." 

In  this  relation,  some  remarks  of  a  similar  kind  by  Mr.  Justice 
(now  Lord)  Blackburn  in  the  case  of  Harris  v.  Great  Western  Bail- 
way  Co,  (L  R  1  Q.  B.  Div.  515),  one  of  the  "cloak-room"  cases, 
are  worthy  of  nota  The  question  in  that  case  was  whether  the 
plaintifiT  was  bound  by  the  conditions  on  a  ticket  he  had  received 
on  depositing  some  luggage  at  the  station,  and  reference  was  made 
to  the  case  of  Henderson  v.  Stevenson  (2  Bettie,  H.  L.  71),  a  case 
entirely  different  indeed,  because  the  responsibility  of  railway 
companies  as  carriers  is  one  thing,  and  their  responsibility  as  ware- 
housemen is  another  thincr,  but  in  which  observations  were  made 
by  Lords  Chelmsford  and  Hatherley  as  to  whether  a  ticket  formed 
any  part  of  the  contract  ''  Some  of  the  observations,"  said  Mr. 
Justice  Blackburn,  **  made  by  the  judges  in  Henderson  v.  Stevenson 
are  to  be  treated  with  great  respect  as  authorities,  but  are  not 
binding  upon  the  House  itself  on  a  future,  occasion,  or  on  aoy 
other  Court.  We  are  bound  to  follow  it  as  a  decision ;  but  this  is 
only  true  so  far  as  the  decision  or  rather  the  ratio  decidendi  of  the 
House  goes." 

We  are  disposed  to  agree  with  Lord  Justice  Thesiger  in  the  view 
which  he  has  taken  of  the  manner  in  which  one  ought  to  regard 
the  raiio  decidendi  of  a  case.  It  seems  to  us  that  so  far  as  the 
matter  of  precedent  is  concerned,  it  does  not  much  matter  that 
another  principle,  a  principle  of  less  general  application,  or  even  a 
particular  circumstance  in  the  case,  might  have  sufficed  for  the 
determination  of  the  case.  When  we  look  to  a  case  for  guidance 
in  future  cases,  it  is  not  the  particular  decision,  it  is  the  ground  of 
decision,  which  is  of  value  and  importance;  and  although  another 
reason  might  have  been  assigned,  the  principle  which  has  been 
laid  down  is  the  principle  all  the  same.  When  we  have  so  often 
to  "  boil  down  "  cases,  to  subject  a  case  almost  to  a  chemical 
analysis  in  order  to  elicit  a  principle,  it  would  be  hard  to  reject  a 
principle  explicitly  promulgated. 
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Thk  faculty  of  saying  nasty  things  neatly  is  one  of  the  most 
precious  possessions  of  the  human  mind.    Any  reader  of  Mimoires 
and  Afui  knows  that  there  are  many  people  who  have  acquired  a 
place  and  influence  in  society,  and  even  an  historical  impor&nce, 
the  reason  of  whose  success  one  would  vainly  seek  for  in  any  other 
soarce  than  the  possession  of  this  gift.     It  is  not  every  one  who 
can  say  nasty  things  neatly;  and  it  is  not  every  one  even  who  is 
able  to  say  them  safely.    The  books  are  full  of  illustrations  of  this, 
and  of  the  pitfalls  into  which  inexpert  and  unwary  satirists  may 
tnmble.    Among  the  handbooks  of  law  for  popular  use  with  which 
ve  have  been  inundated  of  late  years,  we  have  not  come  across 
any  one  for  the  guidance  of  the  public  in  the  art  of  slander,  telling 
us  what  nasty  things  you  may  say  of  your  neighbour  safely,  and 
what  nasty  things  you  may  not,  and  what  expressions  which  may 
be  used  without  money  and  without  price  on  one  side  of  the 
Tweed  become  expensive  as  soon  as  you  cross  the  boundary. 
In  England,  to  say  that  a  man  is  a  blackguard    is  not  ac* 
tionable  (Addison  on  Tarts,  3rd   edition,  789);   in' the  .Scottish 
case  of   Braumlie  v.    ThamMm  (Feb.   11,  1859,  21  D.  480)  it 
was  held   that    it  was.      In  Jameson  v.   Banthron  (June    13, 
1873,11  Macp.    703),  the    expression    "  d-^— d  puppy"   was 
held  not  to  be  actionable,  even  when  used  in  open  court  to  a 
person  who  in  his  pleadings  described  himself  as  "holding  the 
honourable  and  exalted  position  of  procurator-fiscal  of  Auchter- 
machty."    The  lay  mind  must  be  greatly  exercised  on  reading 
these  nice  distinctions,  and  we  commend  the  subject  to  the  atten- 
tion of  some  of  the  great  unemployed.     It  is  one  which  pre- 
^nts  "  an  opening."    A  book  of  the  kind  we  have  indicated,  under 
some  such  title  as  ''  The  Slanderer's  Vade  Mecum,"  or  "  The 
libeller^s  Complete  Letter  Writer,"  would  immediately  be  hailed 
as  supplying  "  a  felt  want,"  and  would  be  of  great  assistance  to 
many  persons  in  selecting  their  epithets.    The  present  is  a  pecu- 
Uvlj  opportune  moment  for  compiling  such  a  treatise.    A  general 
election  is  impending.    That  is  a  time  at  which  there  is  an  irre- 
sistible tendency  to  overstep  the  prudence  of  debate,  and  it  is  also 
a  time  when  an  imputation  which  would  not  produce  the  slightest 
effect  on  the  mind  of  any  mortal  man  on  any  other  occasion,  may 
have  most  important  eflRscts — may  imperil  a  candidature,  or  even 
torn  an  election.    A  book  of  this  sort  published  at  present  would 
be  sure  to  sell    It  would  be  criticised  in  the  usual  fashion: 
"  This  is  a  work  without  which  no  gentleman's  library  is  complete; " 
"  We  cordially  commend  this  interesting  and  instructive  treatise 
to  the  attention  of  candidates,  agents,  chairmen  and  members  of 
committees,  canvassers,  bill-stickers,  and  all  others  interested  in 
election  matters ; "  '*  This  is  a  manual  which  every  editor  or  writer 
^  leading  articles  should  constantly  have  at  his  elbow ; "  and  all 
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the  rest  of  it  For  the  sake  of  condensation,  as  well  as  for  facility 
of  reference,  the  book  might  be  prepared  in  a  tabulated  fonn, 
thus: — 

Safe,  Dangerous, 

Bo^e  (when  spoken).  Bogne  (when  written). 

Damned  puppy.  Blackguard. 

Drunk  in  church  (of  a  cleigymaii  Drunk  in  church  (of  a  cleigyman  who 

who  has  not  got  a  living).  has  got  a  living). 

Blackleg.  Master  of  unseaworthy  ship  (Ingram  t. 

lufernaf  villain.  Lctwson,  8  Scott,  471). 

Wesleyan. 

In  considering  what  expressions  are  or  are  not  actionable,  the 
writer  of  such  a  manual  would  require  to  keep  in  view  the  dis- 
tinction between  the  law  of  England  and  the  law  of  Scotland.  In 
Scotland  defamatory  words,  whether  written  or  spoken,  if  they 
lower  the  character  or  hurt  the  feelings  of  the  person  with  reference 
to  whom  they  are  used,  are  actionable.  In  England  words  of  that 
kind,  if  merely  spoken,  are  not  actionable  without  proof  of  special 
damage.  Thus,  you  may  impute  unchastity  to  the  most  pure  and 
innocent  woman,  in  the  most  open  and  public  manner,  and  in  the 
coarsest  terms,  with  impunity,  if  no  special  damage  can  be  shown, 
as,  e.  g,f  by  showing  that  the  imputation  had  prevented  an  intended 
marriage.  Then  the  law  of  England  recognises  a  most  material 
distinction,  as  to  their  consequences,  between  libel  and  slander. 
**  A  libel,"  says  Mr.  Justice  Gould,  "  is  punishable  both  criminallv 
and  by  action,  when  merely  speaking  the  words  would  not  he 
punishable  in  either  way."  Thus,  you  may  with  impunity  say  that 
a  man  is  "  a  rogue,"  "  a  rascal,"  **  a  low  fellow,"  "  a  disgrace  to  the 
town,"  "  a  consorter  with  prostitutes,"  **  unfit  for  decent  society " 
"  a  scoundrel,"  "  a  swindler,"  "  a  blackguard,"  "  an  itchy  old  toad," 
"  a  man  of  straw,"  ''  an  infernal  villain,"  ''  a  blackleg"  (where  it  is 
not  made  out  that  it  was  intended  to  represent  the  person  as  a 
cheating  gambler),  or  that  a  lady  is  "  a  notorious  liar,"  **  an  in- 
famous wretch,"  that  she  *'  gets  her  living  by  prostitution,"  unless 
special  damage  is  shown ;  but  these  become  libellous  if  written  or 
printed  and  circulated.  The  reason  why  expressions  are  punishable 
if  circulated  in  print  is  given  by  Mr.  Addison  in  his  book  on  Torts 
(3rd  edition,  p.  766):  **  Before  a  person  gives  general  circulation  to 
a  calumny  by  circulating  it  in  print,  he  must  be  prepared  to  prove 
it  is  true  to  the  letter ;  for  he  has  uo  more  right  to  take  away  the 
character  of  the  plaintiff  without  being  able  to  prove  the  truth  of 
the  charge  that  he  has  made  against  him,  than  he  has  to  take  his 
property  without  being  able  to  justify  the  act  by  which  he  possessed 
himself  of  it.  '  Indeed,'  observes  Best,  C- J., '  if  we  reflect  on  the 
degree  of  suffering  caused  by  loss  of  character,  and  compare  it  with 
that  occasioned  by  loss  of  property,  the  amount  of  the  former  injury 
far  exceeds  that  of  the  latter.' "  The  rcUio  given  for  punishing 
libel  is  very  good,  although  not  very  new.    "  Who  steals  my  purse 
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steals  trash/'  etc.  is  a  not  uufamiliar  quotation.  But  one  cannot 
help  asking,  Does  not  the  same  reason  apply  in  the  case  of  slander? 
Aud  if  a  distinction  is  to  be  made  between  the  two  cases,  it  may 
be  remarked  that  there  are  many  instances  which  may  be  supposed 
where  the  justice  of  the  case  would  be  met  by  reversing  the  rule, 
lufiiiite  pain  may  be  caused  by  a  defamatory  report  orally  circu* 
lated  among  one's  friends  and  the  members  of  one's  family,  which, 
if  printed  in  some  obscure  or  some  disreputable  print,  would  cause 
no  pain  at  all,  and  might  probably  never  come  within  the  cognizance 
of  the  person  whose  character  was  assailed,  or  that  of  any  person 
whose  opinion  he  regarded. 

In  regard  to  the  question  of  what  amounts  to  special  damage, 
the  English  cases  are  full  of  curious  distinctions.  Special  damage 
seems  to  be  presumed  where  defamatory  words  are  used  in  the  case 
of  a  professional  man  or  man  in  business — his  character  being  part 
of  his  stock-in-trade.  But  the  words  must,  to  involve  damages,  be 
shown  to  be  used  in  connection  with  the  profession  or  business  of 
the  individual  assailed  To  call  a  solicitor  "  a  lying  cheat"  is  not 
actionable  per  se  ;  but  to  say  that  he  cheats  his  clients  is.  To  say 
that  a  beneficed  clergyman  has  been  drunk  in  church,  or  to  attribute 
incontinence  to  him,  is  actionable  per  se,  as  such  statements  tend 
to  injure  him  professionaUy,  and  might  lead  to  degradation  of 
orders,  and  consequent  loss  of  temporal  emoluments.  It  is  other- 
wise in  the  case  of  a  clergyman  who  is  not  beneficed,  and  is  not  in 
the  actual  receipt  of  professional  emoluments  as  a  preacher,  lecturer, 
and  so  on.  It  seems  to  us  that  if  there  is  to  be  a  distinction,  it 
ought  to  be  the  other  way.  A  slander  does  more  harm  to  a  non- 
beneficed  than  to  a  beneficed  clergyman.  The  latter  can  afiford  to 
kugh  at  it ;  the  former  may  not  A  mere  defamatory  report  will 
not  very  readily  deprive  a  clergyman  of  bis  office,  but  it  may 
very  readily  prevent  him  from  getting  one.  Again,  it  has  been 
held  that  loss  by  a  married  woman  of  the  hospitelity  of  friends  is 
sufficient  temporal  damage  to  sustain  an  action ;  but  the  mere  loss 
of  her  husband's  society  and  conjugal  attentions  is  not  In  regard 
to  the  latter  point  a  distinction  has  been  drawn.  If  the  slanderous 
words  amount  to  a  charge  of  adultery,  in  consequence  of  which  the 
husband  has  left  her,  they  are  actionable.  One  would  have  thought, 
in  the  absence  of  authority,  that  the  damage  was  to  be  estimated 
by  the  effects  of  the  charge  made,  not  by  the  nature  of  it. 

Words  are  held  actionable  per  se  which  impute  a  crime.  Even 
the  charge  of  keeping  a  house  of  ill  fame  has  been  held  actionable 
p€r  u  (Brayru  v.  Cooper,  6  M.  &  W.  250),  although  a  charge  of 
gaining  a  living  by  prostitution  has  been  held  not  actionable  per  se 
( WUby  v.  JEUtm,  8  C.  B.  142).  In  looking  over  the  decisions  it  is 
interesting  to  notice  the  ebb  and  flow  of  judicial  opinion  on  the 
subject  of  defamatory  words.  At  one  time  we  find  the  judges 
funning  upon  the  idea  that  actions  for  slander  ought  to  be 
encoQxa^ged,  or  at  least  that  defamatory  expressions  should  be 
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T^Bided  with  severity,  because  there  is  nothing  which  should  be 
more  protected  than  a  man's  reputation ;  at  others  we  find  them 
disposed  to  pooh-pooh  all  such  actions,  as  tending  to  foster  the  ill- 
feeling  which,  if  left  to  itself,  would  die  away. 

It  need  hardly  be  said  that  in  looking  over  the  decisions  there 
are  many  odd  and  droll  cases.  One  of  the  most  singular  is  the 
case  mentioned  in  Crawford  v.  Mtddidon  (\  Leving,  82),  where  the 
plaintiff  brought  an  action  for  slander  against  a  person  who  said 
that  the  plaintiff  had  been  hanged.  The  plaintiff  did  not  like 
such  a  statement  being  made  about  him,  although  he  was  con- 
vinced in  his  own  mind  that  there  was  no  truth  in  the  charge; 
and  so  he  brought  his  action.  The  defendant  does  not  appear  to 
have  pled  Veritas  wnvieii,  his  defence  being  simply  that  be  had 
repeated  a  story  which  he  heard  in  grief  and  sorrow  at  the  news; 
and  the  Court  on  this  ground  nonsuited  the  plaintiff.  Indeed  we 
think  the  defendant,  so  far  from  being  liable  in  damages,  ought  to 
have  had  compensation  from  somebody  or  other,  having  been 
defrauded  of  his  tears,  which  might  have  been  more  usefully 
expended. 

Our  attention  has  been  drawn  to  the  present  subject  by  the 
case  of  BoUeriU  v.  WhyUhtad  (41  Law  Times  Beports,  588), 
recently  decided  in  the  Exchequer  Division.  The  case  was  this. 
A  parish  church  near  Hull  was  about  to  be  restored,  and  seeing 
that  it  was  built  in  the  fourteenth  century  we  should  fancy  it 
would  not  be  without  the  need  of  repair.  A  committee  was 
appointed  to  look  after  the  work  of  restoration,  and  they  engaged 
Mr.  Botterill,  an  architect,  to  prepare  plans.  Mr.  Whytehead,  the 
defendant,  the  clergyman  of  an  adjoining  parish,  hearing  of  this, 
wrote  a  letter  to  one  of  the  committee,  in  which  he  said  he  had 
learned  that  the  restoration  ''has  fallen  into  the  hands  of  an 
architect  who  is  a  Wesleyan,  and  can  show  no  experience  in  church 
work.  Can  you  not  do  something  to  avert  the  irreparable  loss 
which  must  be  caused  if  any  of  the  masonry  of  this  ancient  gem 
of  art  be  ignorantly  tampered  with  ?**  In  another  letter  to  another 
member  of  the  committee,  he  said,"  Are  you  aware  that  the  Messrs. 
Botterill  are  Wesleyans,  and  cannot  have  any  religious  acquaint- 
ance with  such  work  ?"  The  architect,  thinking  this  an  imputa- 
tion on  his  professional  character  which  might  prove  injurious  to 
him  professionally,  brought  an  action  for  libel.  The  jury  awarded 
£50  of  damages,  and  the  Exchequer  Division  has  sustained  and 
approved  of  the  verdict 

The  defendant  pleaded  privilege  and  justification.  The  latter 
plea,  the  Court  said,  was  a  "  timid  justification/'  for  in  his  pleadings 
the  defendant  said  as  to  the  charge  of  the  architect  not  being  able 
to  show  any  experience  in  church  work  (meaning  by  that,  of  course, 
work  of  the  kind  in  question,  viz.  restoration  of  ancient  churches) 
he  meant  no  such  experience  as,  **  in  his  opinion,"  was  requisite. 
We  do  not  see  that  this  was  a  "  timid  justification  "  at  all ;  when 
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the  writer  of  a  letter  expresses  an  opinion  about  anybody's 
qualifications,  it  is  his  own  opinion  that  he  is  expressing.  The 
accusation,  if  it  be  one,  was  that  the  architect  was  a  Wesleyan, 
and  could  show  no  experience  in  church  work  of  the  kind  in  que?* 
tion,  viz.  the  restoration  of  ancient  churches.  It  turned  out  that 
the  architect  was  a  Wesleyan,  and  that  he  had  no  experience  in 
church  restoration.  He  had  experience  in  building  Wesleyan 
chapels  and  schools;  but  as  for  church  restoration,  all  he  could 
show  was  that  he  had  repaired  the  roof  of  a  church  which  was 
stated  to  be,  not  an  ancient  church,  but  a  poor  specimen  of  modem 
Gothic. 

In  giving  judgment,  the  Lord  Chief  Baron  said  to  impute  to  an 
architect  employed  in  the  restoration  of  an  ancient  church  that  he 
has  no  experience  in  the  work  in  which  he  has  been  employed  was 
in  itself  a  libel  upon  the  architect  in  the  way  of  his  calling  or  pro- 
fession ;  to  describe  him  as  a  Wesleyan,  added  to  the  injurious 
character  of  the  letter ;  and  further,  that  to  write  of  an  architect 
that  by  acting  in  the  work  in  question  the  masonry  of  an  ancient 
gem  of  art  will  be  ignorantly  tampered  with,  was  in  itself  libellous. 

It  seems  to  us  that  the  defendant  has  been  hardly  treated,  and 
we  are  tolerably  sure  that  in  Scotland  we  should  have  thrown  cold 
water  on  the  case.  The  remarks  seem  quite  within  the  limits  of 
fair  criticism.  As  regards  the  question  of  privilege,  we  do  not 
think  it  was  a  matter  of  privilege  any  more  than  any  other  fair 
criticism  on  a  matter  in  which  the  defendant  has  a  legitimate  right 
to  take  an  interest  is  privileged.  It  cannot  be  said  that  the  writer 
of  the  letter  had  no  occasion  to  make  any  observation  upon  the 
subject  The  Lord  Chief  Baron  said  the  defendant  was  not  the 
patron  of  the  living  nor  minister  of  the  parish  the  church  of  which 
was  to  be  restored,  nor  even  a  parishioner.  But  the  matter  was 
one  of  public  interest,  and  one  of  special  interest  to  the  defendant, 
who  was  a  clergyman  of  the  Church  of  England,  a  member  of  an 
archaeological  society,  the  vicar  of  an  adjoining  parish,  and  had  been 
bom  and  had  lived  for  some  years  in  the  parish  where  the  work  of 
restoration  was  to  go  on.  Further,  to  take  a  broader  view,  when 
we  consider  that  the  whole  tendency  of  opinion  is  to  encourage  a 
feeling  in  fiskvour  of  art,  it  would  surely  be  hard  if  people  were  to 
be  deprived  of  the  liberty  of  expressing  their  sentiments  on  the 
Bubject 

According  to  the  Lord  Chief  Baron,  the  worst  thing  in  the  letter 
is  the  calling  the  architect  a  Wesleyan.  His  Lordship  mentions 
the  horrible  circumstance  more  than  once.  "  If  any  doubt  could 
be  entertained  as  to  the  libellous  character  of  the  letter,  the 
wanton  and  irrelevant  statement  that  the  plaintiff  was  a  Wesleyan" 
would  put  an  end  to  the  doubt.  If  it  were  to  be  held  as  settled 
law  that  a  person  is  liable  in  damages  for  calling  a  man  a  Wesleyan, 
one  might,  when  in  a  sportive  vein,  construct  a  graduated  table  of 
fines  for  calling  a  man  by  the  name  of  any  of  the  thousand  and  on^ 
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sects,  denominations,  and  religious  parties  with  which  this  countrr 
abounds.  If  you  have  to  pay  £50  for  calling  a  mau  a  Wesleyan, 
what  would  you  have  to  pay  for  calling  him  a  Unitarian,  or  an 
Anabaptist,  or  a  Glassite,  or  a  Swedenborgian,  or  a  Plymouth 
Brother,  or  a  Christadelphian,  a  Mormon  or  a  Moravian,  an 
Erastian  or  an  Arian,  a  Pelagian  or  an  Archipelagian  ?  Of  cdurse 
there  is  in  itself  no  harm  in  calling  a  man  a  Wesleyan.  "  Wesleyans 
are  rather  c^ood  sort  of  people,  aren't  they  ?"  says  a  lady  of  Tsnk  in 
one  of  Lord  Beaoonsfield's  novels.  But  the  innuendo  undoubtedly 
was  that,  being  a  Wesleyan,  the  architect  was  not  suitable  for  the 
work  in  hand.  We  cannot  see  that  this  statement  was  wanton  or 
irrelevant.  The  Wesleyans  have  not  been  particularly  distinguished 
for  their  devotion  to  ecclesiastical  art  "  Little  Bethel "  is  not  a 
splendid  specimen  of  a  sacred  edifice.  The  Wesleyans  have  set 
themselves  in  a  prononc^  manner  against  all  high  church  senti- 
ments, all  mediaeval  tendencies,  and  generally  against  the  aesthetic 
side  of  religion.  A  person  imbued  with  Wesleyan  beliefs  and 
sentiments  would,  it  might  reasonably  be  supposed,  have  little 
sympathy  with  the  spirit  of  those  pious  artists  of  the  ages  of  faith 
whose  sentiments  of  religion  and  of  art  found  expression  in  those 
'*  ancient  gems  of  art "  one  of  which  this  architect  was  employed 
to  restore.  And  if  there  is  anything  in  the  art  creed  of  the  great 
art  teacher  of  this  time,  the  defendant  was  right  When  David 
Deans  objected  to  one  advocate  suggested  to  him  as  a  proper 
person  to  be  intrusted  with  his  daughter  s  defence  that  he  was  an 
Arminian,  to  another  that  he  was  a  Cocceian,  to  a  third  that  he 
was  "  onything  you  like,"  to  a  fourth  that '' he  was  naething  ava/' 
the  objection  was  absurd,  because  a  oounsers  religious  opinions, 
or  his  want  of  them,  have  no  bearing  on  the  question  of  his 
skill  in  making  a  defence.  But  the  case  before  us  was  quite  a 
different  case.  It  cannot  be  said  that  the  religious  sentiments  and 
associations  of  the  person  selected  to  do  the  work  and  the  work 
itself,  were  without  relation  to  each  other. 

Suppose  the  case  had  been  just  the  other  way.  Suppose  the  late 
Mr.  Pugin,  who  it  is  well  known  was  a  Soman  Catholic,  had 
been  selected  to  build  a  Quaker  meeting-house  or  a  Presbyterian 
church  in  Ulster,  a  Quaker  or  an  Orangeman  might  very  reasonably 
have  questioned  the  propriety  of  the  selection. 

As  to  the  matter  of  having  experience  in  church  restoration,  it 
was  quite  true  that  the  plaintiff  had  not  such  experience.  What 
experience  he  had  was  of  a  kind  that  tended  not  to  fit  him,  but 
rather  to  unfit  him,  for  the  work  in  hand.  We  cannot  see  that 
there  was  in  the  allegation  any  imputation  upon  the  architect's 
general  professional  skilL  The  work  to  be  done  was  the  work  of 
a  specialist ;  and  to  say  that  a  man  is  not  a  specialist  does  not 
detract  from  his  general  reputation.  There  are  architects  and 
architects,  as  there  are  painters  and  painters,  actors  and  actors.  It 
would  surely  be  no  imputation  on  Mr.  Toole  to  say  that  he  is  not 
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a  good  man  to  take  the  part  of  Hamlet.  If  a  subscription  were 
got  up  to  have  a  portrait  of  the  Prince  of  Wales,  it  would  surely 
not  be  libellous  to  write  to  a  member  of  the  committee  saying 
that  they  had  better  not  employ  Waller  Paton. 

In  regard  to  the  general  import  of  the  letter,  we  cannot  think  it 
amounted  to  a  charge  of  professional  incompetence,  or  even  of  in- 
competence for  the  particular  work.  It  seems  rather  to  sound  a 
note  of  caution  and  warning.  The  import  seems  to  be  this.  This 
is  a  work  which,  if  ill  done,  will  cause  an  injury  which  can  never 
be  repaired,  and  therefore  do  not  run  any  risk  you  can  avoid.  It 
was  not  the  case  of  building  a  new  church,  which,  if  it  proved  a 
failure,  could  be  pulled  down  again,  and  no  harm  done  except  the 
loss  of  a  deal  of  money.  It  was  an  **  ancient  gem  of  art,"  which,  if 
ignorantly  tampered  with,  would  be  destroyed  for  ever.  Suppose 
you  are  a  china-maniac,  and  a  friend  gets  a  rare  Wedgewood  tea- 
cup fractured.  He  sends  it  to  a  tinsmith  to  be  mended.  You  say 
to  him,  '*  This  man  may  do  very  well  for  putting  a  tin  clasp  on  a 
broken  piece  of  delf,  and  it  is  possible  he  may  be  skilled  in 
repairing  such  an  ancient  gem  as  this,  but  his  previous  experience 
^ives  no  guarantee  that  he  is  so  skilled,  and  his  previous  expe- 
rience affords  a  presumption  that  he  is  not ;  it  would  be  risky  to 
intrust  him  with  the  job,  which,  if  ill  executed,  will  spoil  your 
*  gem '  altogether."  Would  such  a  statement  be  libellous  ?  Would 
it  impute  anything  against  the  general  skill  of  the  artificer  ?  Or 
suppose  a  "  Turner  "  were  in  need  of  restoration,  as  "  Turners  " 
generally  are,  you  might  surely  dissuade  anybody  from  intrusting 
the  task  to  one  who  was  a  portrait  painter,  and  who  had  never 
restored  a  picture  in  his  life. 

There  are  not  a  few  persons  in  Scotland  who  would  not  be  un- 
willing to  see  our  Scottish  Courts  abolished,  and  their  jurisdiction 
transferred  to  Westminster.  They  had  better  take  care.  We  do 
not  think  that  any  one  who  reads  the  foregoing  illustrations  of  the 
English  law  of  libel  will  be  inclined  to  regard  any  such  alteration 
as  productive  of  advantage  so  far  as  cases  of  libel  are  concerned. 
In  this  matter  neither  the  principles  nor  the  practice  of  English 
law  are  as  sound  as  our  own.  If  such  a  transfer  should  be  made 
less  justice  would  be  done,  the  glorious  uncertainty  of  the  law 
would  be  increased ;  and  if  this  case  of  BotteriU  is  any  criterion, 
there  would  be  less  freedom  of  speech,  and  irksome  restraint  would 
be  pat  on  what  we  are  accustomed  to  regard  as  fair  criticism.  lu 
England  it  seems  that  you  dare  not  call  a  man  a  Wesleyan,  although 
he  is  a  mere  architect ;  while  in  Scotland  you  may  call  a  man  a 
d— d  puppy,  even  though  he  holds  "  the  honourable  and  exalted 
office  of  procurator-fiscal  of  Auchtermuchty." 


154 

(DbituarQ. 

Mr.  Donald  Robertson,  Depute-CIerk  of  Session,  one  of  the 
oldest  and  most  respected  of  our  Parliament  House  community, 
has  been  cut  o£F  from  amongst  us  since  our  last  issue.  Hale  and 
robust-looking,  with  tread  as  firm  and  step  as  elastic  as  ever,  he 
walked  up  the  Mound  on  Tuesday  the  17th  February,  and  engaged 
thereafter  in  his  work  in  Lord  Butherfurd  CSlark's  Court  at  the 
accustomed  hour.  No  one  noticed  aught  amiss,  when  in  a 
moment — while  writing  an  interlocutor,  it  is  said — he  passed 
quietly  away.  His  head  was  seen  to  incline  forward,  a  slight 
choking  sound  was  for  a  few  seconds  audible,  and  all  was  over. 
So  far  as  we  know,  he  had  not  been  ailing  previously,  and  his  end 
was  altogether  without  warning.   He  was  seventy-three  years  of  age. 

Mr.  Robertson  will  be  mourned  and  missed.  Not  that  he  was 
a  public  man.  He  will  be  mourned  because  every  one  liked  him  ; 
he  will  be  missed  for  he  belonged  to  a  type  of  which  there  are 
few  left.  No  face  was  more  familiar  for  many  a  year  past  on  the 
boards  of  the  old  HalL  To  those  of  our  readers  who  can  look 
back  a  little  his  name  is  best  known  as  associated  with  that  of  his 
old  chief  and  patron,  the  late  Lord  Colonsay.  Coming  to  Edin- 
burgh in  1827,  Mr.  Robertson  was  apprenticed  to  a  firm  of  Writers 
to  the  Signet,  but  he  never  joined  any  of  the  legal  bodies.  He 
became  Duncan  M'Neill's  clerk,  when  such  a  post  was  very 
different  from  what  it  is  now.  He  was  more  than  clerk,  he  was 
his  secretary  rather,  and  his  lifelong  companion. 

It  was  not  till  1867  that  Mr.  Robertson  became  a  Depute-Clerk 
of  Session.  In  that  position  all  who  engaged  in  business  of  any 
extent  in  the  Supreme  Courts  necessarily  came  in  contact  with 
him,  and  no  one  ever  said  a  word  against  him.  Mr.  Robertson's 
massive  figure  always  caught  the  eye.  But  it  was  not  his  figure 
only  which  attracted.  Many  also  knew  his  sterling  equalities. 
There  was  a  charm  about  him  which  those  who  were  privileged  to 
know  him  well  will  not  soon  forget.  Genial  as  many  are,  there 
was  an  instinctive  heartiness  in  his  welcome  which  never  failed 
him.  There  was  always  a  humour  about  him  which  made  him 
one  of  the  pleasantest  of  companions.  We  have  heard  it  said  that 
he  would  frequently  offer  a  kindly  word  of  encouragement  or 
advice,  always  unobtrusively,  to  the  young  advocate  who  had 
pleaded  his  first  cause.  The  sympathy  his  sudden  death  has 
called  forth  is  universal.  We  are  only  concerned  with  Mr.  Robert- 
son as  a  figure  in  Edinburgh  legal  circles.  His  friends  about  his 
Highland  home  on  the  shores  of  Loch  Scriden  can  be  trusted  to 
pay  him  their  tribute.  Two  of  his  brothers  were  Sheriff-Substi- 
tutes, the  one  of  Tobermory  and  the  other  of  Orkney,  and  his 
only  son  has  now  been  for  some  years  in  practice  at  the  bar. 

Alexandeb  M'Neil-Caird,  Esq.  of  Genoch,  near  Stranraer,  died 
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at  his  residence  on  the  14th  ult  He  was  one  of  the  vice-presidents 
of  the  Chamber  of  Agricultui'e,  and  latterly  devoted  much  time  to 
agricultural  affairs.  He  was  admitted  a  Procurator  in  1835,  and 
was  made  Procurator-Fiscal  of  Wigtonshire  about  1838.  He  was 
also  Provost  of  Stranraer  from  1852  till  1858. 


^ht  Month. 


What  Olasgow  thinks  of  the  Court  of  Session, — In  an  able  notice 
of  the  second  volume  of  Mr.  Mackay's  "  Practice  of  the  Court  of 
Session  "  in  the  Glasgow  News  of  the  9th  ult.,  the  following  remarks 
occur : — "  It  is  with  strong  approval  we  mark  the  author's  unflinch- 
iiig  confidence  in  the  future  of  the  Court  of  whose  course  of  pro- 
cedure he  is  the  historian.  No  Scotchman  who  has  any  pride  in 
one  of  the  too  few  surviving  distinctive  institutions  of  his  country 
can  listen  with  patience  to  the  foreboding  croakers  who  discover 
the  decay  and  predict  the  downfall  of  the  Court  of  Session ;  and 
no  man  of  discernment  can  assent  to  the  justness  of  their  views. 
It  is,  unfortunately,  too  true  that  the  amount  of  the  business  in 
the  Court  of  Session  is  not  what  it  ought  to  be,  and  what  the 
capacities  of  the  Bench  and  Bar  deserve.  But  there  is,  we  appre- 
hend, scarcely  any  period  in  the  annals  of  the  College  of  Justice 
when  it  comprised  an  abler  Bench  or  an  abler  Bar  than  at  present. 
In  the  recent  trial  of  the  Bank  directors,  perhaps  the  only  point  on 
which  society  can  look  back  with  satisfaction  is  the  forensic  talent 
which  it  evoked.  And  as  regards  the  junior  Bar,  we  are  confident 
it  never  at  any  time  was  characterized  by  more  ability  and  more 
scholarly  and  thorough  training  than  it  is  now.  This  in  itself  ought 
to  augur  well  for  the  future  of  the  Court  of  Session,  and  consequently 
for  the  country.  But,  on  the  other  hand,  it  is  impossible  not  to 
see  that,  till  within  the  last  few  years,  the  policy  of  the  admini- 
strators of  Scottish  legal  matters  has  been  to  divorce  the  country 
from  the  Court  as  much  as  possible.  We  point  our  readers  to  Mr. 
Mackay's  chapter  on  Appeals,  and  shudder  to  notice  how  many  are 
the  obstacles,  not  the  facilities,  to  litigants  in  their  efforts  to  get 
the  services  of  the  Court  for  whose  maintenance  they  are  taxed. 
When  we  think  of  the  immense  mass,  and  the  frequent  difiBculty 
and  importance,  of  cases  that  have  to  be  brought  in  the  Small-Debt 
Courts,  and  in  regard  to  which  all  review  is  as  jealously  excluded 
as  from  the  secrets  of  the  confessional — when  it  is  remembered 
that  in  the  rural  tribunals  of  Scotland  probably  one-third  of  the 
cases  are  below  the  appellate  limit — one  is  led  to  fancy  that  the 
Supreme  Civil  Court  of  Scotland,  as  a  Court  of  Appeal,  must  be 
constituted  on  the  lucus  a  non  lueendo  principle,  and  to  envy  the 
lieges  of  England  and  Continental  countries.    In  the  existence  of 
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the  Sheriffs  is  to  be  found  undoubtedly  one  dire  barrier  to  the  dose 
connection  of  the  Supreme  Court  and  the  country;  while  the 
trades-union  policy  which  excludes  the  Sheriffs  of  Mid-Lothian 
and  Lanarkshire,  and  all  the  Sheriffs-Substitute  of  Scotland,  from  the 
possibility  of  promotion  to  the  Supreme  Bench,  is  an  injustice  alike 
to  the  country  and  to  theuL  The  great  desideratum,  however,  as 
it  strikes  us,  in  the  Court  of  Session  procedure,  and  the  point  in 
which  the  Sheriff  Court  has  so  much  the  advantage  of  it,  is— 
elasticity.  The  one  Court  displays  a  rigid  subservience  to  rule 
and  precedent  in  matters  of  this  kind  which  vividly  contrasts  with 
that  which  characterizes  the  other,  and  which  leads,  every  now  and 
then,  to  a  protest  or  a  dissent  by  some  one  or  other  of  the  more  en- 
lightened Senatocs  of  the  Judicial  College.  Take  as  example  Mr. 
Mackay's  chapter  on  Proofs  before  Answer.  The  author  premises 
that  *'  although  it  has  been  said  that  the  meaning  of  the  words 
'  proof  before  answer '  is  perfectly  settled  in  the  practice  of  the  last 
two  hundred  years,  few  questions  of  practice  have  been  more  often 
raised  in  recent  times  than  their  correct  use."  Mr.  Mackay,  with 
patient  industry,  tries  to  reconcile  the  scarcely  reconcilable  decisions 
that  have  been  pronounced  on  this  point  We  can  only  express 
our  hope  that  his  intelligent  statement  may  lead  to  some  authori- 
tative and  consistent  judgment  on  this  vexata  qucutio.  A  similar 
deliverance  on  the  matter  of  competency  in  multiplepoindings  is 
to  bo  desired — inspired,  we  trust,  by  the  idea  that  for  the  sake  of 
the  country,  and,  above  all,  of  the  unhappy  holders  of  the  disputed 
fund,  it  is  expedient  that  as  many  cases  as  possible  should  be 
admitted,  and  not,  as  heretofore,  be  shut  out. 

We  are  glad  to  learn  that  the  Grovemment  has  purchased  the 
premises  in  Parliament  Square  recently  occupied  by  the  Union 
Bank.  We  hope  the  Courts  will  reap  some  benefit  from  this  pur- 
chase. The  Government  is  now,  as  they  ought  to  be,  in  possession 
of  all  the  buildings  in  Parliament  Square. 

AppaitUmeTUs. — Norman  Macpherson,  Esq.,  Advocate,  LLD., 
has  been  appointed  Sheriff  of  Dumfriesshire  and  Galloway,  in  room 
of  the  late  Mr.  Mark  Napier.  Mr.  Macpherson  was  called  to  the  Bar 
in  1851,  and  has  frequently  been  called  on  to  fill  important  though 
temporary  appointments,  such  as  secretaryships  and  chairmanships 
of  Koyal  Commissions  and  such-like.  In  1865  he  was  elected  by  the 
Faculty  of  Advocates  Professor  of  Scots  Law  in  the  University  of 
Edinburgh,  the  duties  of  which  he  still  continues  to  discharge.  With- 
out for  a  moment  underrating  the  claims  Mr.  Macpherson  has  to 
promotion,  we  cannot  but  express  our  regret  that  any  member  of  our 
Bar  should  continue  to  hold  at  the  same  time  two  such  lucrative 
offices  as  that  of  Sheriff  of  a  county  and  Professor  of  Scots  Law. 
The  prizes  in  the  profession  are  daily  becoming  fewer  and  fewer, 
and  we  do  not  think  it  a  good  precedent  that  the  same  gentleman 
"hould  hold  two  such  important  appointments.    We  feel  it  our 


THE  MONTH.  157 

duty,  in  the  interests  of  the  profession,  to  make  these  remarks,  but 
in  doing  so  it  must  not  be  supposed  that  we  intend  anything 
personal  to  the  learned  sheriff,  whose  geniality  of  disposition  has 
endeared  him  to  many  friends,  and  whose  abilities  as  a  professor 
are  too  well  known  to  require  any  comment. 

We  r^ret  extremely  to  learn  that  the  salary  of  the  above 
Sheriffship  has  been  reduced  from  £900  to  £500.  It  is  difficult 
to  find  any  reason  for  this  having  been  done,  except  that  it  appears 
an  almost  invariable  rule  now  that  the  emoluments  of  such  offices 
are  to  be  reduced.  We  can  hardly  blame  the  Government  for  acting 
in  this  manner  when  we  find  that  the  great  aim  of  the  majority  of 
Scottish  members  of  Parliament  seems  to  be  to  curtail  to  the 
utmost  possible  extent  the  expenditure  of  public  money  on 
Scotland.  We  have  frequently  referred  to  this  extraordinary 
disposition  on  the  part  of  our  members,  and  have  never  been  quite 
able  to  account  for  it  in  a  satisfactory  way.  Had  such  a  case  as 
the  present  occurred  in  Ireland,  we  are  afraid  the  Chancellor  of  the 
Exchequer  and  the  Home  Secretary  would  have  spent  many  a 
mauvais  qfiart-dHuuTt  at  the  hands  of  indignant  members  of  the 
"oppressed  country."  The  present  instance  seems  to  us  to  be 
about  the  most  unsuitable  that  could  have  been  selected  for  the 
purposes  of  economy.  The  Sheriffship  is  one  of  the  largest  in  the 
country,  and  the  means  of  communication  are  neither  easy  nor 
cheap.  When  we  think  of  what  the  learned  Sheriff  will  have  to 
do,  and  the  attendances  he  will  have  to  give  at  Courts  in  the 
various  parts  of  the  counties  over  which  he  has  jurisdiction,  we 
have  no  hesitation  in  saying  that  he  will  require  to  spend  about  a 
third  of  his  income  in  travelling  expenses  alone.  And  this  is  the 
Sheriffship  the  salary  of  which  has  been  reduced  to  an  amount 
considerably  below  that  of  a  Clerk  of  Court. 

Hector  Wiluam  Macleod,  Esq.,  M.A.,  Advocate  (1878),  has 
been  appointed  a  Puisne  Judge  of  the  Supreme  Court  of  tlie  Gold 
Coast  Colony. 

We  believe  that  George  Smtthe  Dundas,  Esq.,  Advocate 
(1867),  has  been  appointed  Sheriff-Substitute  at  Campbeltown. 

Andrew  Mure,  Esq.,  M.A.,  Advocate  (1853),  has  been  appointed 
a  Puisne  Judge  in  the  Colony  of  the  Mauritius. 

The  following  is  the  Bill-Chamber  Roster  for  the  ensuing 
vacation : — 

Monday,  March  22,  to  Saturday,  April  23 — Lord  Shand. 

„       April      6,  to        „        April  17       „     Rutherfubd- 

Clare. 
„       April   19,  to        „        May     1       „     Curriehill. 
„      lihry       2,  to  meeting  of  Court         „     Ormidale. 

The  Court  of  Session  will  rise  on  Saturday  the  20th  of  March 
for  the  Spring  vacation* 
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SHERIFF  COURT  OF  ZETLAND. 
Sheriff  Bampini. 

JOHNSTONS  V.  NORTH  OF  SCOTLAND  8TBAM  NATIOATION  COMPANT. 

Pastengen^  luggage — Contract  to  deliver — OUigatum  of  shipping  eomjniiy.— 
Circomstances  where  held  that  a  paeaen^er  from  Lerwick  to  GrantoiL  who  at 
Oranton  got  the  steward  to  readoiew  hu  luggage  to  Edinbuigh,  uod  left  it 
with  the  steward  to  be  put  on  one  of  the  company's  lorries  for  carriage  to  and 
delivery  in  Edinbui^^h,  where  the  charge  for  carnage  would  be  paid,  was,  on 
failure  to  deliver,  entitled  to  decree  for  the  value  of  such  luggage. 

The  facts  in  more  detail  are  stated  in  the  interlocutor  ofSheriff-Snbstitate 
Bampini,  and  relative  note,  which  are  as  follows  : — 

**  Lerwick,  l^th  December  1879.— The  Sheriff-Substitute  having  heard  parties' 
procurators,  made  avizandum,  and  considered  the  dosed  record,  proof,  pro- 
ductions, and  whole  process.  Finds  in  point  of  fact — (1)  that  the  pursneit, 
Adolphe  Michael  Levy  Johnston  and  Mrs.  Helen  Urquhart  or  Johnston,  were 
passengers  on  board  the  defenders'  steamship  St  Clair  on  its  voyage  from 
Lerwick  to  Oranton  on  the  24tb,  25th,  and  26th  March  last;  (2)  that  the 
trunk,  with  the  contents  specified  in  the  list  attached  to  the  petitions,  formed 
part  of  the  pursuers'  luggage  as  passengers,  and  was  received  on  bond  at 
Lerwick  and  put  into  the  hold  by  the  defenders'  servants;  (3)  that  shortly 
before  arriving  at  Oranton  the  trunk  was  seen  on  the  deck  of  the  said  steam- 
ship St  Clair,  and  that  it  was  then  handed  over  by  the  said  Mrs.  Johnston 
to  rtobert  Henderson,  the  steward  of  the  said  ship,  to  be  sent  up  by  the  defenders' 
lorries  to  Edinburgh ;  (4)  that  the  said  trunk  with  its  contents  have  not  been 
received  by  the  said  Adolphe  Michael  Levy  Johnston  and  Mrs.  Helen  Urqu- 
hart or  Johnston;  (6)  that  the  amounts  claimed  for  the  trunk  and  for  the 
articles  contained  therein  are  the  fair  and  legitimate  value  of  the  same ;  (6) 
that  the  defenders  are  common  carriers  between  Lerwick  and  Oranton;  (7) 
that  the  defenders  run  lorries  between  Oranton  and  Edinburgh  for  tJie 
carriage  in(«r  alia  of  passengers'  luggage,  and  exact  a  charge  for  this  service: 
Finds  in  point  of  law  that  the  defenders  are  liable  to  the  pursuers  for  the  value 
of  the  said  trunk  and  its  contents :  Therefore  decerns  the  defenders  to  pay  to 
the  pursuer  the  said  Adolphe  Michael  Levy  Johnston  the  sum  of  £16^  10s.  &L 
sterling ;  and  to  the  pursuer  the  said  Mrs.  Helen  Urquhart  or  Johnston  the 
sum  of  jS12,  18s.  sterling,  as  concluded  for :  Finds  the  pursuers  entitled  to 
expenses,  allows  an  account  thereof  to  be  lodged  in  process,  and  remits  the 
same  when  lodged  to  the  Auditor  of  Court  to  tax  and  report,  and  decerns. 

"Charlss  Rammnl 

**Note. — Whether  the  undertaking  to  convey  the  trunk  in  question  from 
Oranton  to  Edinburgh  was  an  extension  of  the  original  contract,  or  was  in 
effect  a  new  contract,  is  under  the  circumstances  of  the  case  practically  df  little 
moment  If  it  is  an  extension  of  the  original  contract,  the  company  would  at 
common  carriers  be  liable  for  loss  of  the  trunk,  whether  that  loss  occurred 
before  it  was  landed  from  the  St  Clair,  or  during  its  transit  from  Oranton  to 
Edinburgh  in  their  lorries,  on  the  analogy  of  the  well-known  principle  that  a 
railway  company  contracting  to  carry  goods  to  a  point  beyond  their  own  line 
are  directly  responsible  to  the  sender  (Metxenberg  v.  Highland  Railway  Compawf, 
7  M.  919,  41  J.  627 ;  Campbell  on  Negligee,  p.  36,  sec  35).  If  it  is  a  new 
contract,  and  that  contract  a  contract  for  hire,  the  defenders  would  be  liable  in 
respect  of  their  culpable  negligence  in  the  performanee  of  their  obligation. 
Whether,  therefore,  they  are  liable  as  common  carriers  or  under  a  less  onerous 
obligation,  the  evidence  as  to  the  loss  is,  in  the  opinion  of  the  Sheriff- 
"^Hute,  Bttch  as  to  throw  on  them  the  responsibibty  <tf  making  good  the 
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valae  of  the  tmnk  and  its  contents  to  the  pnisuen.  Admitting  that  their 
loponsibility  as  common  earners  ceased  on  the  arrival  of  the  goods  at  the  port 
of  destination,  their  obligation  was  not  fulfilled  b^  delivery  to  the  passengers 
on  the  decJL  of  the  steamer  a  few  minutes  before  its  arrival  in  harbour.  The 
company  is  bound  to  land  both  passengers  and  their  luggage,  and  passengers 
who  taJra  possession  of  their  effects  when  the  same  are  brought  up  from  the 
hoid  do  so  at  their  own  risk.  That  the  company  admit  their  liability  in  this 
respect  is  apparent  £rom  the  evidence  of  Mr.  Qeoige  Houston,  their  agent 
at  Qranton  (Report  of  Commission,  p.  17).  But  here  no  delivery  to  the 
passengers,  either  actual  or  constructive,  took  place  either  on  the  deck  of  the 
tteamer  at  Qranton  or  on  the  quay.  The  luggage  was  never  taken  possession 
of  either  by  Mrs.  Johnston  or  her  son.  It  remained  where  it  was  placed  after 
it  came  out  of  the  hold  until  an  alteration  in  its  destination  was  arranged 
between  Mrs.  Johnston  and  the  steward. 

"  It  was  agreed  that  the  trunk  should  be  sent  to  an  address  in  Edinburgh  by 
the  company's  lorries  which  run  between  Qranton  and  Edinburgh.  It  is 
argued^  Uiat  in  undertaking  what  he  did,  the  steward  went  beyond  the  scope  of 
his  employment,  and  that  he  had  no  power  to  bind  the  defenders.  It  is  further 
aigaed,  that  even  on  the  supposition  that  this  was  a  personal  contract  between 
the  stewud  and  Mrs.  Johnston,  the  former  could  not  be  held  individually 
liable  in  respect  that  he  performed  what  he  undertook.  The  Sheriff-Substitute 
thinks  both  of  these  arguments  untenable. 

**  Very  great  difference  of  opinion  seems  to  prevail  amongst  the  officials  of 
the  company  as  to  what  the  duties  of  a  steward  in  respect  to  passengers'  lug- 
gage are.  Mr.  Henderson  does  not  think  the  steward  has  anytning  to  do  with 
it  at  all,  and  naturally  the  steward  himself  takes  the  same  view  of  his  duties. 
Mr.  Merrylees,  on  the  other  hand,  seems  to  think  that  all  that  can  reasonably  be 
expeded  of  him  is  Uiat  he  should  see  the  luggage  put  into  the  hold.  But  it  in 
very  plain  that  if  passengers'  luggase  is  to  be  compulsorily  taken  out  of  their 
control  during  the  whole  course  m  the  voyage,  the  company  are  bound  to 
assign  to  some  one  or  other  of  their  servants  tne  duty  of  looking  after  it,  and 
that  duty  implies  three  things,  viz.  its  reception  on  board,  its  custody  during 
the  voyage,  its  delivery  on  hmding.  If  passengers  see  some  portion  of  theae 
daties  performed  by  tiie  steward,  they  have  a  right  to  expect  the  performance 
of  them  all. 

"  But,  apart  from  that,  the  company,  as  a  matter  of  fact,  run  lorries  between 
Edinburgh  and  Qranton,  and  these  lorries  convey  passengers'  luggage  between 
these  two  places,  and  the  company  earns  money  by  doing  so.  A  passenger 
wishing  to  nave  his  trunk  sent  on  to  Edinbursh  can  have  this  done  by  the 
company — *  by  special  request,'  says  Mr.  Merrylees — and  on  I^oring  for  it  To 
whom  is  the  passenger  to  apply  when  he  wishes  it  done  1  To  the  <igent  at 
Qranton,  says  Mr.  Merrylees ;  to  the  eUrk^  says  Mr.  Houston ;  to  the  foreman, 
apparently  says  the  steward.  If  so,  why  did  not  the  steward  tell  Mrs.  Johnston 
toat  he  was  not  the  proper  person  to  whom  she  ought  to  apply  t  She,  according 
to  Henderson's  statement,  tells  him  she  wishes  her  trunk  sent  on,  and  he  under- 
takes  the  dntv  of  letting  the  foreman  know  this.  He — the  servant  of  the 
company  whicn  owns  the  lorries  on  which  the  goods  are  to  be  carried,  and  the 
official  to  whom  a  passenger  would  naturally  address  himself  in  all  inquiries 
relating  to  hii  luggage,  without  directing  the  passenger  to  the  officiid  who,  it 
is  alleged,  has  alone  uie  right  of  undertaSdng  such  an  obligation — undertakes 
to  pat  the  matter  in  the  hands  of  another  of  the  company's  servants  more 
immediately  responsible  for  the  carriage  of  the  article.  And  the  company's 
offidala  not  onlv  do  not  repudiate  their  liability  when  the  trunk  is  lost  until 
the  18th  April,  but  actually  take  steps  to  recover  it ;  and  thev  admit  that 
itewards  have  on  other  occasions  acted  as  this  steward  did,  wiUiout  remon- 
strance from  ^em,  or  without  repudiation  of  liability.  In  a  word,  the  com- 
pany were  prepared,  if  the  trunk  came  safely  to  hana,  to  admit  their  liability 
and  charge  for  the  carriage.  On  the  other  hand,  if  it  waa  lost,  they  would 
deny  that  they  were  bound  to  pay  for  iU 
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"  But  the  onui  in  cues  of  tliiB  kind  is  against  the  oairier.  The  eompany  have 
led  no  evidence  to  rid  themaelTes  of  this  omu.  Tlie  steward  told  the  foreman ; 
but  the  foreman  is  not  called  to  say  what  he  knows  about  the  matter.  The 
inference  is  that  the  company  can  give  no  satisfiMtoiy  account  of  what  became 
of  it 

^  The  Sheiiff-Substitnte  has  no  desire — and  if  he  did  80»  he  would  be  ex- 
ceeding his  duty — ^to  say  a  single  word  in  this  note  in  dispangement  of  a  com- 
pany which  apparently  strives  its  best  to  accommodate  and  convenience  those 
who  travel  by  it  But  he  may  be  permitted  to  express  a  hope  that  the  present 
case,  exposing,  as  it  does,  the  very  lax  system  in  use  on  board  their  shins  in 
relation  to  passengers'  luggage,  may  lead  to  an  improvement  which  wiU  not 
only  be  a  boon  to  passengers  but  beneficial  to  the  ocmipany  itaell        C.  B." 

Lerwick,  SSni  December  1879.^The  defenders  appeal  to  the  SheriiL 

'^AuEX.  MAOGBBOOBy /or  cl^miiwi.'' 
On  appeal,  the  Sheriff  (Thorns)  adhered  with  additional  expenses. 
AeL — Duncan  and  Galloway. AU, — Sievwright  and  ICapgr^or. 


COURT  OF  PEBTH8HIBB. 

Sheriff  Babclat. 

MURBAT  «.  MOBI80V. 

• 

SequeetraUon — OompetiHon  for  trustee  —  PtodwMon  of  veiutkere.  —  Bear- 
Admiral  Jack  Henry  Murrav,  residing  at  East  Haugh,  near  Pitlochry,  pre- 
sented a  petition  in  the  Perth  Sheriff  Court  for  sequestration  of  his  estatei. 
At  a  meeting  of  his  creditorR,  held  in  pursuance  of  the  bankruptcy  statutes, 
Mr.  Bobert  Morison,  accountant.  Pertn,  and  Mr.  Horace  Skeete,  solicitor, 
Perth,  were  severally  nominated  lor  the  trusteeship,  and  on  a  vote  being  taken 
Mr.  Skeete  was  found  to  have  the  apparent  majority.  Certain  objections  were, 
however,  taken  to  the  vote  of  Mr.  Skeete's  principal  supporter.  The  chief 
vote  was  founded  on  an  affidavit  by  the  trustee  on  the  sequestrated  estate  of  a 
son-in-law  of  the  Admiral  claiming  a  large  sum  of  lent  money.  A  bond  granted 
by  the  creditor  was  said  to  have  been  destroyed  by  the  creditor  and  afterwards 
separately  discharged.  It  was  further  sworn  that  a  process  had  been  brought 
to  set  up  the  bond,  and  a  reduction  to  set  aside  the  dischax]^,  and  the  records 
were  produced  at  the  meeting  of  the  creditors.  After  hearing  a  debate  Sheriff 
Barclay  has  issued  the  following  interlocutor  sustaining  these  objections,  and 
nominating  Mr.  Morison  to  be  trustee  : — 

^  Perth^  iith  December  1879. — Having  heard  parties'  procnxators,  and  made 
avizandum  with  the  notes  of  objections,  and  whole  proceedings :  Finds  (first) 
that  according  to  the  minutes  of  the  meeting  of  creditors,  held  on  the  4th 
December  current,  there  voted  for  Mr.  Horace  Skeete  creditors  to  the  value  or 
amount  of  j£8223,  48. 7d.;  and  for  Mr.  Bobert  Morison  and  Mr.  J.  C.  Pinkerton 
in  succession  creditOTS  to  the  value  or  amount  of  £2189,  6s.  6d.,  leaving  an 
apparent  majority  in  favour  of  Mr.  Skeete  of  j£6033,  18s.  Id.  Second,  parties 
agreed  that  the  discussion  should  be  confined  and  the  decision  limited  to  one 
vote  given  and  recorded  for  Mr.  Skeete,  namely,  the  vote  of  Mr.  Ewan  Fraser 
for  £1766,  48.  7d.  Third,  finds  that  vote  not  supported  by  sufficient  vouchers 
in  terms  of  the  statute,  and  which  being  deducted  from  the  amount  and  value 
voted  for  Mr.  Skeete,  places  his  competitor,  Mr.  Morison,  in  a  majority  of  j^l71S, 
68L  6d.  Therefore  finds  and  declares  Bobert  Morison  and  James  Colquhoun 
Pinkerton  in  succession  duly  elected  trustees  on  the  sequestrated  estate  of 
Admiral  Jack  Henry  Murray ;  and  in  like  manner  Messrs.  Hugh  Mitchell,, 
solicitor,  Pitlochry ;  David  Jackson,  seedsman,  Perth  ;  and  Bobert  Marshall, 
wood  and  coal  merchant..  Pitlochry,  the  commissionerB  elected  on  the  same 
*")te ;  reserving  to  the  claimant,  Mr.  Ewan  Fraser,  his  right  under  section  50 
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of  the  statute  to  be  raaked  so  as  to  draw  the  dividend  arising  from  the 
sequestrated  estate  as  accords :  Finds  Robert  Morison  entitled  to  costs,  and 
deoems  in  his  £avoar  for  £2,  28.,  in  name  of  costs,  against  Mr.  Horace  Skeete. 

"Hugh  Babclay. 

"Note. — There  are,  and  conldbe,nopersonal  objections  against  the  competitors, 
both  of  whom  are  beyond  all  exception  equally  competent  for  the  management 
of  the  estate.  Although  adverse  interest  in  a  creaitor  voting  may  not  be  an 
objection  in  competition  for  the  trusteeship,  yet  it  mav  have  no  small  influence 
on  a  trustee  who  has  solely  been  placed  in  office  ov  a  creditor  possessing  a 
positive  and  distinct  interest  adverse  to  the  general  hodj  of  creditors.  It  is 
not  imworthy  of  remark  that  whilst  twenty  creditors  recorded  their  votes  for  Bir. 
Morison,  only  thirteen  voted  for  Mr.  Skeete.  So,  if  numbers  were  the  rule,  the 
latter  gentleman  would  be  out  numerically,  and  when  the  large  vote  now  dis- 
allowed is  struck  off,  he  is  placed  in  a  minoritv  in  value. 

"There  is  an  obvious  distinction  drawn  in  the  statute  between  voting  in  the 
eoone  of  the  sequestration  and  in  obtaining  a  ranking  and  dividend.  In  the 
former  case  the  creditor  has  only  to  swear  to  his  claim,  and  produce  all  vouchers 
to  prove  his  debt  within  his  power.  In  short  he  must  make  out  a  prima  fade 
claim  of  debt.  In  competition  for  trusteeship,  the  claim  to  vote  depends  solely 
on  hia  affidavits  and  vouchers.  But  the  trust  exercises  a  semi-judicial  office  in 
admittiBg  or  rejecting  a  creditor  to  rank.  He  may  and  is  bound  where  necessary 
to  call  for  further  evidence,  and  he  may  admit  or  reject  the  claim  either  wholly 
or  partially.    The  award  is  subject  to  appeal  to  the  Sheriff  and  supreme  Courts. 

''The  49th  section  of  the  statute  distinctly  requires  that  to  entitle  a  creditor 
to  vote  he  shall  be  bound  to  produce  the  vouchers '  necessary  to  prove  the  debt.' 
Mr.  Murdoch  in  his  work  on  Bankruptcy  under  this  section  justly  notes, '  If 
voachers  are  not  produced,  no  matter  from  what  cause,  the  creditor  cannot  vote.' 

'^  Now  in  the  first  place  the  claim  of  Mr.  Fraser  is  founded  on  advances  or 
loans  of  large  sums  of  money.  These  can  in  law  be  proved  only  by  writ  or  oath 
of  the  borrower.  The  claim  is  founded  on  the  oath  of  credulity  of  the  trustee 
oQ  the  bankrupt  estate  of  the  lender.  Whether  in  the  circumstances  it  may  be 
held  equivalent  to  an  oath  of  verity  it  is  the  oath  of  the  creditor  in  the  loan 
aad  not  of  the  debtor.  The  loan  is  said  to  be  constituted  by  a  bond  and 
asagoation.  Had  that  document  been  produced,  it  would  undoubtedly 
bare  proved  the  debt.  The  affidavit  has  been  very  artistically  framed ;  but  it 
««t6  forth  that  no  bond  now  exists,  that  it  has  been  destroyed  not  by  the  debtor 
therein,  but  by  the  creditor,  and  that  an  action  to  prove  its  tenor  has  been 
iostitated  to  resuscitate  it,  but  which  has  been  defended  and  is  in  dependence. 
The  Court  will  not  only  require  proof  of  the  tenor,  but  the  cause  or  reasons  of 
ite  destruction.  Not  only  is  the  destruction  of  the  bond  sworn  to,  but  further 
that  the  bond  has  been  discharged  by  another  deed,  and  that  an  action  of 
eduction  has  been  instituted  to  set  aside  that  discharge,  and  which  action  is 
^  defended  and  is  in  dependence.  In  these  circumstances  surely  it  cannot 
bti  said  that  the  trustee  of  the  creditor  in  the  bond  should  be  admitted  to  vote 
ui  a  competition  to  elect  a  trustee  who  may  have  an  interest  or  predisposition 
advene  to  the  interests  of  the  general  body  of  the  creditors. 

**The  Sheriff-Substitute  had  the  privilege  of  hearing  a  very  able  and  ex- 
Ittostive  debate  with  reference  to  a  multitude  of  decided  cases,  all  of  which  he 
^  patiently  examined.  He  has  felt  no  small  anxiety  in  the  case,  seeing  that 
^ere  is  no  review  of  his  decision.  He  has  come  to  the  decided  conclusion 
^  Mr.  Fraser's  vote  cannot  be  counted  in  the  voting  and  as  settling  the  com- 
petition. There  are  two  authorities  which  chieflv  bear  on  tiie  issue.  There  is 
the  case  of  Paul  v.  G^hson,  chiefly  relied  on  for  Mr.  Skeete.  It  will  be  found 
ifi  the  6th  voL  of  the  JurUt,  p.  262,  under  date  I3th  February  1834 ;  and 
again  aa  affirmed  in  the  House  of  Lords,  under  date  14th  June  same  year, 
reported  in  same  voL  p.  508.  In  the  first  place  it  will  be  remarked  that  the 
claim  was  not  for  money  lent,  provable  only  by  writ  or  oath,  but  to  account 
for  shares  of  the  succession  and  estate  of  a  deceased  party  provable  hMli  modo. 
There  was  an  action  of  count  and  reckoning  in  dependence  to  ascertain  the 
VOU  XXIV.  NO.  CCLXXIX. — MARCH  1880.  H 
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precise  share  due  to  the  creditor  claiming  to  vote,  but  the  creditor  swore  to  a 
precise  sum,  and  to  a  specific  state.  Lorn  Moncreiff,  the  Ordinary,  certainl? 
no  mean  authority,  rejected  the  vote.  The  Court,  however,  admitted  the  claioi 
to  vote,  but  their  attention,  according  to  the  report,  was  chiefly  directed  as  to 
whether  the  oath  was  to  be  held  one  of  credulity  or  verity.  The  decision  was 
with  some  hesitation  affirmed  by  the  Lord  ChanceUor  on  appeal,  but  it  is  woitfay 
of  remark  that  his  Lordship  went  greatly  on  the  inaavisability  of  raifiing 
questions  in  competitions  for  trusteeship,  and  rather  deprecated  the  law  of 
Scotland  for  allowing  such  litigations,  which  has  since  been  repressed. 

''  The  solicitor  for  Mr.  Morison  chiefly  relied  on  the  case,  20th  June  1835, 
lAxars,  7  Jurist,  427.  *  There  the  claim  to  vote  was  rejected  because  there  was 
no  voucher  of  any  kind,  but  a  depending  process  to  instruct  the  debt,  although 
it  is  reported  that  the  depending  process  was  produced  in  which  the  advanoes 
were  amnitted,  which  is  a  sufiicient  compliance  with  the  statute.  It  is  worthj 
of  notice  that  the  prior  case  of  Paul  v.  Gibson  was  ouoted,  but  did  not  influence 
the  unanimous  decision  of  the  Court,  who  held  that  a  depending  process  did 
not  vouch  a  debt,  although  the  affidavit  specifically  set  forth  a  certain  sum  as 
being  due.  In  this  case  certain  steps  in  the  two  actions  are  produced,  bat  so 
far  mm  proving  the  debt  they  show  that  the  bond  has  been  destroyed  and 
moreover  discharged ;  and  the  defenders  deny  that  there  is  or  ever  was  any 
debt  due. 

''  The  solicitor  for  Mr.  Skeete,  perhap  inadvertently,  quoted  the  case,  12th 
June  1852,  Anderson  v.  GuUd,  24  Jurxst,  519.    There  the  vote  was  rejected, 
but  on  difl'erent  grounds  from  those  in  this  case.    But  it  is  worthy  of  notice 
that  the  Lord  President  remarked, '  It  may  be  that  the  creditor  may  make  out      \ 
a  good  case  for  ranking,  but  in  the  question  of  voting  I  am  not  for  sustaining 
the  claim  as  sufficiently  vouched  ; '  and  Lord  Ivory  remarked  precisely  as  occurs 
in  the  present  case, '  The  election  turns  upon  one  vote.     Now  if  there  be  any      I 
suspicious  circumstances  connected  with  the  debt,  we  should  not  leave  theee      \ 
to  oe  investigated  by  the  party  whose  interest  is  committed  to  the  support  of      \ 
the  document.'    The  solicitor  for  Mr.  Skeete  referred  to  certain  holograph 
letters  from  the  bankrupt  as  vouchers  of  the  claim,  but  (1)  these  letters  do  not 
prove  their  dates,  (2)  tney  do  not  acknowledge  any  specific  sum,  and  (3)  more 
specially  they  all  refer  to  the  bond  ;  and  therefore,  if  the  principal  deed  has 
fallen,  so  must  all  relative  writs  meet  the  same  fate.  H.  B.** 

ilc<.--M*Cash. AU.—U  itchell. 


SHERIFF  COURT  OF  ABERDEEN. 

Sheriff  Dove  Wilson. 

BROWir  V.  MABB,  ETC.— January  12, 1880. 

Wages  Arrestment  Act, — This  was  an  action  of  furthcoming  in  the  Small 
Debt  Court  at  the  instance  of  George  Brown,  merchant,  New  Pitsligo,  against 
William  Marr,  farmer,  Claystiles,  Rathen,  and  John  F.  Strath,  labourer.  New 
Pitsligo,  the  common  debtor,  for  the  sum  of  £8, 17s.  lid.  As  the  case  appeared 
in  Court,  it  transpired  that  Marr  had  been  engaged  as  a  harvest  hand  in  the 
season  of  1879,  and  that  decree  had  been  given  against  him  for  the  said  sum  in 
an  action  at  the  instance  of  the  pursuer.  Upon  that  judgment  the  pursuer 
arresttd  the  wages  of  the  common  debtor  in  the  hands  of  the  farmer.  Objec- 
tion was  taken  that  the  arrestment  was  invalid  in  respect  that  the  sum  earned 
did  not  amount  to  £1  per  week.  t- 1,^  *ua 

Sheriff  Dove  Wilson,  who  heard  the  case,  gave  judgment  in* the  following 
terms : — 

"This  is  an  action  which  raises  a  point  of  some  interest  under  the 
Arrestment  of  Wages  Act.  The  common  debtor  was  what  is  known  as  a 
harvest  workman,  and  was  engaged  to  work  for  the  period  of  the  harvest, 
whether  it  was  short  or  long,  at  the  fixed  wage  of  £4.  The  wage  was  earned, 
and  the  amount  has  been  arrested  in  the  hands  of  the  fanner  by  one  of  the 
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cieditoTS  of  his  workman,  and  it  is  now  contended  that  the  arrestment  is  void 
in  respect  of  the  provisions  of  the  Arrestment  of  Wages  A^ct.    The  words  of 
the  Arrestment  of  Wages  Act  are  ver^  broad,  and  they  seem  to  me  to  cover 
this  case.     The  first  section  of  the  Act  provides  *that  the  wages  of  cdl 
kboarers,    farm    servants,  manufacturers,  artificers,  and  workpeople    shall 
cease  to  be  liable  to  arrestment  for  debts.*      These  are  very  wide  words, 
and  it  seems  beyond  doubt  that  a  person  engiged   to    work  at  a    har>'est 
comes  under  them  in  one  shape  or  another.     The  only  point  that  might  be 
iirgued   might    be  whether  the  amount  that  this  person  earned  was  fairly 
to  be  described  as   wages,  or  whether  it  could  not  be  described  also  as  the 
price  of  a  contract  for   work  executed ;    but  I   think  there    is  no    other 
meaning  can  be  given  to  the  word  wages  except    that  it  is  a  reward    to 
a  person  engaged  as  a  servant.     The  contract  clearly  here  was  one  between 
master  and  servant.    The  employed  was  bound  during  the  time  to  obey  all 
the  lawful  orders  of  the  employer,  therefore  I  think  that  what  he  earned  was 
fairly  to  be  called  wages.    But  there  is  a  second  section  of  the  Arrestment  of 
Wages  Act  which  provides  that  if  the  amount  of  wa^es  earn^  exceeds  20s.  per 
week,  any  surplus  above  that  amount  shall  still  be  liable  to  arrestment.    Tnis 
case  does  not  come  under  that  exception,  because  the  amount  earned  was  less 
than  20s.  a  week.    The  whole  of  the  amount  of  ws^es  was  £4^  and  the  harvest 
lasted  five  weeks,  therefore  the  sum  paid  came  to  less  than  £1  per  week.    It 
might  be  that  under  other  circumstances,  if  the  harvest  had  been  short, 
the  earnings  might  have  been  more  than  £1  a  week,  and  might  have  been 
liable  to  arrestment.    But  then  the  words  of  this  section  are  not  *  if  the  wages 
payable,'  but  '  if  the  wages  earned,'  exceed  20s.  per  week,  then  they  are  liable 
to  arrestment  for  the  surplus.    It  was  contended,  under  the  authority  of  Mr. 
Fraser  (Master  and  Servant,  2nd  ed.  p.  795),  that  a  case  like  this  did  not  fall 
uader  the  Arrestment  of  Wages  Act,  because  it  was  a  case  where  a  person  was 
paid  by  the  job.    The  reason  Mr.  Fraser  gives  for  that  opinion  is  that  such  a 
case  as  this  would  not  have  fallen  under  the  old  Master  and  Servant  Acts,  as  the 
^rvant  would  not  have  been  liable  to  be  punished  under  them ;  but  that 
reason  has  now  fallen  away,  because  since  Mr.  Fraser  wrote,  the  Employers 
and  Workmen's  At^  was  passed  in  1876,  and  under  that  Act  a  case  like  this  is 
^-xpressly  brought  in,  as  section  10  of  that  Act  provides  that  it  is  to  apply  to 
all  contracts  of  service,  whether  it  be  a  contract  ot  service  or  a  contract  personally 
t)  execute  any  work  or  labour.     Therefore  the  reason  given  bv  Mr.  Fraser 
having  now  fallen  away,  his  authority  for  the  exemption  also  falls  away ;  and 
therefore  I  think  that  this  arrestment  is  struck  at  by  the  Arrestment  of  Wages 
Act,  and  that  consequently  nothing  can  be  recovered  under  it  in  the  present 
rase. 

**  The  summons  consequently  is  dismissed." 

ilc<.— Shives. iltt.— Meflfet. 


SHERIFF  COURT  OF  RENFREW. 

Sherifif  Eraser. 

BOAO  AND  OTHERS  V.  m'lainx  AND  OTHERS. — January  15,  1880. 

Bankntptcy — Landlord's  hypothec — Workmen^s  wages, — This  case  arose  out  of 
tbe  following  circumstances.  M'Laine  had  leased  the  premises  at  28  Arthur 
Street  from  pursuers  from  27th  June  1879  till  Whitsunday  1880,  at  a  rent  of 
£22,  and  entered  on  the  business  there  of  ioiner  and  contractor.  His  affairs 
becoming  embarrassed,  his  workmen,  the  other  defenders,  Brown  and  M'Call, 
sued  him  for  their  wages  and  obtained  decree  therefor.  M'Laine  failed  to  make 
good  the  decree  obtained  against  him,  and  his  goods,  etc.,  in  the  premises  at  28 
Arthur  Street  were  poind^  and  advertised  for  sale  at  the  instance  of  Brown 
And  M'CalL  M'Laine  having  absconded  to  evade  the  diligence  of  the  creditors, 
the  pursuers — ^tbe  landlords  of  the  premises — who  had  received  nothing  for 
the  rent  thereof,  stepped  in  and  got  an  interim  interdict  against  the  sale  of 
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the  effects  of  M'Laine  going  on,  and  the  present  action  was  to  determine  whether 
the  landlord  or  the  defenders  Brown  and  M'Call  had  the  preferable  right  to 
the  stock  and  effects  of  M^Laine.  Pursuers  contended  that  by  the  law  of 
hypothec  the^  had  a  right  to  the  stock  and  effects  of  M'Lalne  in  security  for 
the  rent ;  while,  on  the  other  hand,  Brown  and  M'Call  held  that  M'Laine  being 
notour  bankrupt,  and  the  present  defenders'  poinding  being  for  wages  in  his 
service  ajs  workmen  or  servants,  their  claims  were  preferable  over  his  estate 
even  to  the  landlord's  hvpothec.  Sheriff-Substitute  Smith  found  that  the  wagea 
for  which  Brown  and  M*Call  had  got  decrees  did  not  exceed  the  wages  of  two 
months  prior  to  the  date  of  M'Laine  becoming  notour  bankrupt,  and  therefore 
decided  that  the  wages  of  Brown  and  M'Call  were  preferable  debts  to  the  debts 
due  to  the  landlords,  the  pursuers :  therefore  recalled  the  interim  interdiet^ 
and  found  the  defenders  Brown  and  M'Call  entitled  to  expenses. 
The  case  was  appealed  to  the  Sheriff,  who  issued  the  following  interlocutor  : 

"  The  Sheriff  having  considered  this  process,  Dismisses  the  appeal  for  the 

Sursuers,  adheres  to  the  interlocutor  appealed  against,  and  decerns  :    Finds  the 
efenders  entitled  to  additional  expenses,  allows  the  account  thereof  to  be  given 
in,  and  remits  the  same  when  lodged  to  the  Auditor  of  Court  to  tax  and  report. 

"  Patrick  Eraser. 

"  Note, — The  Sheriff  has  carefully  considered  the  question  which  has  been 
here  raised,  and  now  adheres  to  the  opinion  which  he  has  elsewhere  expressed. 
In  the  first  place,  it  must  be  determined  whether  the  wages  of  domestic 
servants  from  the  current  term  are  preferable  to  the  landlord's  claim  for  rent ; 
because  the  defenders  cannot  obtain  the  benefit  of  the  Act  38  and  39  Vict.  c. 
26,  sec.  3,  without  having  the  point  determined  in  the  affirmative.    The  law 
has  recognised,  in  the  distribution  of  estates,  whether  on  death  or  bankruptcy, 
a  preference  in  favour  of  a  certain  class  of  creditors  who  are  called  *  privileged.' 
Professor  Bell  states  the  ground  upon  which  this  rests  to  be  '  considerations  of 
humanity '  (2  Bell,  Comm.  1,  6),  or,  as  he  expresses  it  in  his  Principles  (sec 
1402),  '  certain  debts  are  privileged,  and  although  not  strictly  referable  to  the 
principle  of  hypothec,  tney  produce,  as  to  moveables,  the  same  effect  as  a 
universal  hypotnec  over  the  whole  property  of  the  debtor.    They  are  called 
privileged  deots,  and  this  privilege  rests  on  various  grounds — sometimes  of 
humanity  and  charity,  and  sometimes  of  expediency  in  encouraging  useful 
institutions.'    Erskine  (3,  9,  43)  traces  the  law  to  the  same  source.    Now, 
amongst  these  privileged  debts  are  included  the  current  wages  of  domestic 
servants,  the  rule  in  regard  to  them  being  first  established  by  the  case  of 
Crawford  v.  HuUon  in  1680  (M.  II,  8, 32).    The  privilege  was  further  extended 
in  favour  of  farm  servants,  reapers,  and  other  occasional  servants  for  agricul- 
tural labour ;  and  in  the  case  of  M^Glashan  (29th  June  I8I9,  F.  C.)  it  was 
settled  that  the  wages  of  farm  servants  for  the  current  term  formed  a  pre- 
ferable claim  to  the  landlord's  hypothec.      No  decision  of  the  Supreme 
Court  has  hitherto  been  pronounced  as  to  whether  the  claim  of  a  domestic 
servant  for  his  or  her  wages  would  prevail  against  the  landlord.    So  far 
as  Mr.  Hunter  indicates  an  opinion  it  is  in  favour  of  the  privilege.    After 
stating   that   farm    servants    nad    priority    over    the    landlord,    ne    takes 
exception  to  certain  decisions  of  tne  Court,  which  denied  it  to  artisans 
and    mechanics,  whose  ri^ht,  he  says,  rested    upon  the    same    considera- 
tions of  equity  and  expediency  that  lay  at  the  foundation  of  the  case  of 
M^Glashan,    'The  mechanic  who  by  manual  operations,  and  the  overseer 
who  by  skill  and  ingenuity,  convert  the  raw  material  into  manufactured 
produce,  are  in  a  situation  precisely  similar  to  a  farm  servant.  .  .  .  It  ia 
worthy  of  serious  reconsideration  whether,  consistently  with  principle,  such 
claims  ought  to  be  overruled,  even  in  competition  with  a  landlord.'    And  on 
the  matter  in  hand  he  shows  his  opinion  thus :  *  In  Eraser's  treatise  on  the 
Law  of  Domestic  Relations  an  opinion  is  indicated  that  the  preference  may  be 
extended  to  domestic  servants.    Equity  would  sanction  the  extension ;  and 
there  is  no  "obstant  decision"'  (2  Hunter,  Landlord  and  Tenant,  p.  384). 
The  point  being  thus  stiU  an  open  one,  it  is  necessary  to  consider  whether  the 
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groniid  upon  which  the  privilege  rests  would  warrant  its  application  to  a  case 
like  tibe  present.  Whether  it  be  hamanitj,  or  charity,  or  expediency,  or 
hypothec,  it  seems  jnst  as  right  to  give  a  preference  to  a  domestic  servant  over 
the  landlpid  as  over  other  creditors  who  had  given  furnishings  to  the  house  of 
the  master,  to  whom  the  landlord  let  the  house.  Funeral  expenses  and  the 
wages  of  farm  servants  show  that  the  landlord's  claim,  though  it  be  somewhat 
of  the  character  of  a  real  right,  will  be  postponed  in  the  milking  to  other  debts 
wlueh  it  would  be  ineqidtable  not  to  pay  in  the  first  pluce.  Under  the  old 
French  law,  as  stated  by  Pothier  in  his  treatise  on  Hiring  (No.  256),  it  appears 
that  the  landlord's  claim  was  postponed  to  the  claims  of  several  other 
creditors,  beginning  with  the  creditors  for  funeral  expenses  and  deathbed 
sickness.  Keapers,  he  mentions  also,  were  preferred  to  the  owner  of  the  farm 
for  their  wages  on  the  grain  which  they  had  cut ;  and  in  some  provinces  he 
mentions  that  the  carpenters  and  farriers  who  had  given  their  services  had  a 
preference  over  the  crop  as  having  made  the  farm  more  valuable.  He  does 
not  take  notice  of  domestic  servants ;  but  in  the  Code  Civil  the  matter  is  made 
more  distinct  (sec.  2101),  and  the  order  in  which  privileged  creditors  are  to 
be  ranked  is  specified.  The  first  in  order  is  the  legal  expenses  incurred  in 
collecting  the  estate  ;  the  second,  the  funeral  expenses ;  the  third,  the  expenses 
of  the  last  sickness ;  the  fourth,  wages  of  servants  for  the  past  year  and  what 
is  due  for  the  current  year  ;  the  fifth  and  last,  furnishings  made  to  the  debtor 
and  his  family  by  retail  merchants  during  the  past  six  months.  And  among 
the  decisions  noted  by  Sirey  on  this  section,  there  are  several  to  the  effect  that 
servants  (gem  de  service)  include  those  who  act  for  the  master  for  a  continuous 
time  in  any  service  whatever,  such  as  a  carrier  or  porter  for  a  commercial 
house,  or  the  workmen  at  a  building.  The  law  of  England  upon  this  subject 
is  contained  in  the  Bankruptcy  Consolidation  Statute  ^32  and  33  Vict  c.  71, 
sec.  32),  and  which  is  in  the  following  terms:  'The  debts  hereinafter 
mentioned  shall  be  paid  in  priority  to  all  other  debts.  Between  themselves 
such  debts  shall  rank  ec[ually,  and  shall  he  paid  in  fvXl^  unless  the  property  of 
the  bankrupt  is  insufficient  to  meet  them,  in  which  c^ise  they  shall  abate,  in 
e<[nal  proportions,  between  themselves — that  is  to  say  (1)  local  and  public  taxes 
as  described  in  the  Act ;  (2)  all  wages  or  salary  of  any  clerk  or  servant  in  the 
employment  of  the  bankrupt  at  the  date  of  the  order  of  adjudication  not  exceeding 
four  months'  wages  or  salary,  and  not  exceeding  fifty  pounds  ;  ail  wages  of  any 
labourer  or  Vforkman  in  the  employment  of  the  bankrupt  at  the  date  of  the  order  of 
adjudication,  and  not  exceeding  two  months^  wages.*  The  subsequent  Act  of  38 
and  39  Vict.  c.  26,  which  applies  to  Scotland  only,  gave  the  same  reference  as 
this  English  Act  did  to  workmen  for  two  months*  wages.  But,  unfortunately, 
it  did  not  use  the  same  general  language.  It  gives  to  theui  wages  for  two 
months — '  the  same  privilege '  as  domestic  servants  enjoy — thus  rendering  it 
necessary  to  determine  what  privileges  domestic  servants  have.    The  Sheriff 


the  pursuer's  favour.  Other  systems  of  law  recognise  the  servant's  preference 
on  the  same  grounds  of  humanity,  or  expediency,  or  charity,  or  nypothec, 
which  are  the  groundwork  of  our  own,  and  such  cases  as  have  occurred  in  our 
own  Courts  where  there  was  competition  between  the  landlord's  hypothec  and 
privileged  debts  have  resulted  in  the  defeat  of  the  landlord.  The  difficulty 
m  the  case  arises  from  the  reason  assigned  by  the  Court  in  the  case  of  M*Glashan 
for  preferring  the  claim  of  farm  servants  to  the  landlord.  Several  of  the  judges 
rest  their  opinions  upon  the  ground  that  the  crop  having  been  created  by  the 
labour  of  tne  servants,  they  were  entitled  to  the  preference  for  their  wages  ; 
and  Lord  President  Hope  stated  it  as  his  view  that  all  privileged  debts  rest 
upon  the  principle  that  the  labour  of  the  privileged  creditor  is  tn  rem  versum 
of  the  parties  postponed,  except  perhaps  the  wages  of  menial  servants  and 
fnnenil  expenses,  which  seem  rather  to  rest  on  views  of  expediency '  (1  Bell  on 
Leases,  417).    This  doctrine  of  in  rtm  versum  his  Lordship  applies  in  rather  a 
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curious  way  thus :  '  Even  the  preference  given  to  physicians'  fees  rests  upon 
this  principle  ;  for  that  it  must  in  general  be  advantageous  to  the  creditors  to 
keep  the  debtor  alive.'  In  the  subsequent  case  of  DrysdaU  v.  Kennedy  (15th 
December  1835,  14  S.  159)  it  was  determined  that  'the  surgeon's  claim  for  the 
deathbed  charges  was  preferable  to  the  landlord's  under  his  hypothec'  But 
there  is  no  distinct  statement  in  any  of  the  reports  upon  what  principle  the 
judgment  was  rested.  At  all  events  this  may  be  said  of  the  ratio  in  the  case 
of  M^Glashan  that  it  has  been  disapproved  of  by  Professor  Bell,  who  expresses 
himself  in  much  the  same  way  as  Mr.  Hunter  does,  as  follows  :  '  The  principle 
here  assumed  is  not,  with  great  deference,  the  true  principle  of  this  privilege, 
otherwise  it  would  go  beyond  the  term  in  many  cases,  and  would  extend  to 
manufacturers  and  artificers,  which  it  does  not  (1  Bell,  111.  447).'         P.  F." 

Act—A,  Boag. Alt—Q.  H.  Black. 


SHERirF  COURT  OF  BANFF. 

Sheriff  Scott  Moncrieff. 

HACOILLIVRAT  V.  DALLACHiE. — 6tA  Febrtuiry  1880. 

Condieiio  indehiti, — Circumstances  in  which  held  that  no  relevant  averment 
of  payment  in  error  had  been  set  forth.  Charles  Dallachie,  gardener,  Hill- 
head,  Banff,  held  an  acceptance  from  Mrs.  Margaret  Macgillivray,  sometime 
residing  at  Caimandrew,  now  in  Macduff,  for  £13,  8s.  9d.,  which  fell  due  on 
20th  May  last.  The  bill  was  protested  and  a  charge  of  payment  given  on  5th 
June  last.  Upon  the  11th  of  the  same  month  Mrs.  Macgillivray  and  her 
affent  had  an  interview  with  Mr.  Dallachie's  agent,  at  which,  as  both  parties 
admitted,  Mrs.  Macgillivray  denied  liability  for  the  bill  debt,  and  alleged  that  Mr. 
Dallachie  had  agreed  to  rank  for  it  on  the  sequestrated  estate  of  Peter  Gordon, 
Caimandrew,  which,  defender's  agent  stated,  his  client  denied,  but  admitted 
that  Peter  Qordon's  trustee  alleged  the  contrary.  The  parties  further  admitted 
that  Mrs.  Macgillivray  and  her  agent  then  went  and  saw  the  trustee,  and  on 
the  same  day  returned  to  defender's  agent's  office  and,  in  the  full  knowledge 
of  the  conflicting  statements  of  the  parties,  paid  the  debt  under  the  diligence  ; 
that  defender's  agent  declined  to  accept  conditional  payment,  but,  at  pursuer's 
agent's  request,  had  inserted  in  the  discharged  state  of  debt  the  reservation  of 
Mrs.  Macgillivray's  alleged  claim  against  Peter  Qordon's  trustee,  with  the 
addition,  "  By  which  reservation,  however,  the  said  Charles  Dallachie  shall  in 
no  wise  be  prejudiced."  Mrs.  Macgillivray  thereafter  brought  an  action  for 
recovery  of  tne  amount  against  the  trustee,  not  qua  trustee,  but  individually. 
In  that  action,  after  proof  was  led,  the  trustee  obtained  decree  of  absolvitor. 
Mrs.  Macgillivray  then  brought  an  action  in  the  Ordinary  Court  afi;ainst 
Dallachie  for  repayment  of  the  bill  debt^  interest,  and  expenses.  DaUJEichie 
pleaded  inter  aha — (1)  that  suspension  oi  the  charge  was  pursuer's  remedy,  if 
she  was  not  due  the  debt  charged  for,  and  that  she  was  not  entitled  to  pay 
dmplicitert  and  then  bring  an  action  of  repetition ;  (2)  that,  at  all  events,  if 
entitled  to  bring  such  an  action,  she  must  aver  and  offer  proof  that  she  made 
the  payment  under  essential  error,  in  fact  unknown  to  and  unsuspected  by 
her  at  the  date  of  payment,  and  that  in  the  absence  of  such  averment  the 

Setition  fell  to  be  dismissed  ;  (3)  that  the  pursuer  having  made  the  payment 
eliberately,  by  advice  and  in  presence  of  her  agent,  in  the  full  knowledge  of 
the  conflicting  statements  of  the  parties  on  the  question  whether  defender  had 
consented  to  said  agreement,  and  after  such  inquiring  into  the  facts  as  her 
agent  deemed  necessary,  was  not  entitled  to  sue  for  repetition,  and  that  the 
defender  ought  to  be  assoilzied ;  and  (4)  that  there  being  no  relevant  case 
averred  the  petition  should  be  dismissed  with  expenses. 
The  following  is  the  interlocutor  pronounced  by  the  Sheriff-Substitute  : — 

"^Banff^  6ih  February  1880.— The  Sheriff-Substitute  having  heard  parties' 
procurators  on  the  closed  record  and  made  avizandum  with  the  whole  process, 
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Finda,  in  point  of  fact,  that  it  is  admitted  that  the  pursuer  accepted  a  biU 
drawn  by  the  defender,  and  dated  the  17th  day  of  April  1879,  for  the  sum  of 
£13,  8a.  9d.,  and  that  said  bill  represented  a  debt  for  which  the  pursuer  held 
herself  responsible  as  owner  of  the  subjects  upon  the  farm  of  Cfairnandrew  : 
Finds  t^t  upon  the  6th  day  of  June  1879  the  defender  executed  a  charge 
for  payment  of  said  sum  of  £13,  8s.  9d.  against  the  pursuer  :  Finds  that  upon 
the  11th  day  of  June  1879,  being  the  day  before  said  charge  expired,  the 
pursuer  and  her  agent  went  to  the  agent  of  the  defender  and  stated  that  the 
defender  had'  given  his  consent  to  a  written  agreement  under  which  he  was  to 
rank  for  his  debt  in  the  sequestration  of  the  pursuer's  son-in-law,  Peter 
Gordon  :  Finds  that  the  defender's  agent,  on  his  behalf,  denied  the  truth  of 
this  statement,  but  admitted  that,  according  to  the  statement  of  the  trustee 
upon  the  said  Peter  Qordon's  estate,  the  defender  had  verbally  agreed  as 
aUeged  by  the  pursuer  :  Finds  that  the  pursuer  and  her  agent  tnen  went  to 
the  said  trustee,  who  informed  them  that  the  defender  had  so  agreed,  though 
he  had  not  signed  the  document  which  embodied  said  agreement :  Finds  that 
the  pursuer  and  her  agent  then  returned  to  the  defender's  agent  and  paid  to 
him  the  amount  contained  in  the  said  bill,  together  with  interest  and  expenses 
of  the  defender's  diligence,  amounting  to  the  sum  of  £14,  6s.  3d.,  now  sued 
for,  and  that  the  pursuer  received  from  the  defender's  agent  a  receipt  for  said 
sum,  containing,  as  requested,  a  resei-vation  of  the  pursuer's  claim  of  relief 
against  the  said  trustee  :  Finds  that  the  pursuer  subsequently  raised  an 
action  against  said  trustee  in  the  Small  Debt  Court  of  Bann'shire  for  recovery 
of  this  sum,  in  which  decree  of  absolvitor  was  pronounced :  Finds  that  the 
defender  has  never  signed  the  agreement  referred  to  by  the  pursuer :  Finds 
that  the  pursuer  in  the  present  action  seeks  to  recover  the  said  sum  of 
£14,  6s.  3a.  from  the  defender  on  the  ground  that  it  was  paid  to  him  under 
essential  error  in  fact  caused  by  his  misrepresentation  or  fraud,  and  now  avers 
that  the  defender  was  a  party  to  said  agreement :  Finds  in  point  of  law, 
and  in  respect  of  the  above  findings  in  fact,  that  the  grounds  of  action  set  forth 
are  not  relevant  or  sufficient  to  warrant  the  prayer  of  the  petition  :  Therefore 
sustains  the  fourth  plea  in  law  stated  for  the  defender,  and  refuses  the*  prayer 
of  the  petition  and  decerns :  Finds  the  pursuer  liable  in  expenses,  etc. 

"  W.  G.  Scott  Moncbisff. 

"iSToie. — I  am  always  unwilling  to  exclude  evidence,  but  in  the  present 
case  it  appears  to  me  that  to  allow  a  proof  before  answer  would  only  cause 
needless  aelay  and  expense.  The  pursuer  seeks  in  this  claim  to  recover  a 
sum  of  money  which  she  alleges  was  paid  by  her  to  the  defender  under 
essential  error  in  fact,  induced  by  him  or  his  agent.  If  there  really  waf«  an 
essential  error  in  fact,  it  would  be  probably  unnecessary  for  her  to  prove  that 
the  defender  was  the  author  of  it ;  for  even  where  honesty  has  characterized 
the  actings  of  both  parties,  money  paid  under  a  mistake  may  be  recovered. 
This  seems  to  be  the  doctrine  of  recent  decisions  as  expressed  by  Lord  Shand 
in  the  case  of  Balfour  v.  Smith  and  Forgan  (9th  February  1877,  4  R.  462). 
But  everything  depends  upon  the  circumstances  under  which  the  money  was 
paid.  In  the  present  case  these  are  fully  stated  in  the  ninth  article  of  thu 
condescendence  and  answers  thereto  for  the  defender ;  and  the  mutual  and 
candid  admissions  which  the  parties  make  render  proof  concerning  this 
matter  of  the  payment  quite  unnecessary.  The  pursuer  having  been  cnarged 
to  pay  this  debt,  renewed  by  a  bill  a  short  time  previously,  goes  to  the 
defender's  agent,  accompamed  by  a  legal  gentleman  who  was  well  qualified  to 
advise  her.  They  tell  their  story,  to  the  effect  that  defender  had  consented  to 
seek  payment  of  nis  debt  from  tne  sequestrated  estate  of  the  pursuer's  son-in- 
law  under  a  written  agreement.  The  defender's  agent  admits  that  the  trustee 
upon  the  estate  alleged  this,  but  at  the  same  time  he,  on  behalf  of  his  client, 
denies  that  it  is  true.  Upon  hearing  this  the  pursuer  and  her  agent  go  away 
to  the  trustee  and  consult  with  him.  They  then  return  and  the  pursuer  pays 
the  money  (which  is  now  sought  to  be  recovered)  without  making  any  protest, 
and  receiving  a  receipt  reserving  her  claim  against  the  trustee  alone.    She 
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then  brings  an  action  in  the  Small  Debt  Court  against  him,  the  ground  of 
which  is  that  he  had  made  a  false  representation  in  stating  that  he  had 
obtained  the  defender's  consent, '  when  yon  had  not,  in  point  of  fact,  obtained 
such  consent'  It  is  therefore  perfectly  obvious,  judging  from  her  action, 
that  the  pursuer,  having  had  an  opportunity  of  considering  the  matter,  paid 
the  money,  believing  the  defender's  assertion,*  and  not  that  of  the  trustee,  and 
holding  it  to  be  the  fact  that  the  defender  never  gave  his  consent  But  if  he 
did  not,  then  there  is  no  other  ground  stated  upon  which  pajrment  of  this  bill 
could  be  resisted,  or,  having  been  made,  recovered.  It  is  not  stated  that  any 
new  facts  have  come  to  the  pursuer's  knowledge,  and  it  is  quite  clear  from 
what  is  stated  in  the  condescendence  that  the  pursuer  has  brought  the  present 
action  in  consequence  of  being  unsuccessful  in  that  raised  by  her  against  the 
trustee.  She  says, '  Until  the  determination  of  that  action  it  was  impossible 
for  the  pursuer  to  know  whether  the  present  defender's  or  Mr.  Hossack's  (the 
trustee)  statement  was  correct'  It  is  clear,  therefore,  that  the  error  under 
which  the  pursuer  made  the  payment  was  one  relating,  not  to  the  facts,  but 
to  the  result  of  these  facts  when  sifted  in  a  judicial  process.  She  knew  then, 
as  she  knows  now,  that  the  trustee  says  one  thing  and  the  defender  another  ; 
but  whereas  at  that  time  she  believed  the  latter,  she  now  believes  the  former. 
Now  I  do  not  think  the  pursuer  can  point  to  a  single  case  in  which  in  any- 
thing like  similar  circumstances  repayment  upon  the  ground  of  condidio 
indehiii  has  been  ordered  by  the  Court  Take  the  case  of  BcUfour  already 
referred  to.  There  the  pursuer  alleged  that  he  had  overpaid  the  balance  of  an 
account  by  bill,  not  havmg  the  cheques  already  granted  at  hand,  and  trusting 
to  the  defender's  statement  that  it  was  correct.  When  he  got  access  to  his 
cheques  he  found  out  his  mistake.  The  Court  here  allowed  proof,  but  how 
different  were  the  circumstances  of  that  case  and  the  present  And  it  may  be 
observed  that  not  only  were  the  circumstances  different,  but  that  whereas  in 
that  case  the  defender  was  alleged  to  be  in  possession  of  a  sum  of  money  which 
he  had  never  earned,  it  cannot  here  be  disputed  that  the  amount  of  the  bill 
was  really  due  to  the  pursuer,  and  it  is  exceedingly  doubtful  whether  parole 
evidence  is  competent  to  establish  this  matter  of  the  defender's  consent, 
depriving  him,  as  it  does,  of  his  privilege  as  the  holder  of  a  bill. 

^'  In  deciding  Balfour^M  case  the  Lord  President  said,  'A  party  having 
made  a  payment  in  error  must,  before  he  can  recover,  show  that  tlie  error  was 
not  induced  by  his  own  fault,  but  was  due  to  adverse  circumstances  or  to  the 
proceedings  of  the  other  party.'  Now  here  we  have  a  deliberate  act  on  the  part  of 
the  pursuer  by  which  she  accepted  the  truth  of  the  defender's  statement,  and 
elected  to  seek  her  remedy  at  tne  hands  of  the  trustee.  If  she  was  mistaken 
in  this  it  was  her  own  fault.  No  doubt  it  is  said  that  when  the  pursuer's 
agent  was  consulted  the  charge  had  almost  expired,  and  immediate  diligence 
was  threatened.  But  again  it  was  the  pursuer's  fault  if  she  failed  sooner  to 
take  legal  advice.  Although  the  view  stated  by  Mr.  Justice  Williams  in  the 
case  of  Tovmiend  and  Crowdy,  and  quoted  by  Lord  Shand  in  that  of  Balfour^ 
is  very  favourable  to  the  pursuers  of  such  actions  as  the  present,  there  is 
nevertheless  one  limitation  made,  the  party  'must  not  waive  all  inquiry.' 
Here  I  think  the  pursuer  did  what  was  equivalent  to  waiving  inquiry  con- 
cerning the  truth  oi  the  defender's  assertion.  She  was  put  on  her  guard,  and 
she  accepted  it  as  true.  W.  G.  S.  M." 

Act, — Allan  and  Soutar. Alt. — Watt 


THE 


JOURl^AL  OF  JURISPRUDENCE. 


THE  REGISTRATION  APPEAL  COURTS  OF  1879. 

n. 

We  have,  lastly,  to  consider  a  group  of  cases  in  which  the 
objections  taken  were  all  of  them  in  a  greater  or  less  degree  of  a 
technical  character.  This  is  a  feature  only  too  well  known  in  the 
Registration  and  Registration  Appeal  Courts,  and  certainly  it  was 
very  conspicuous  in  those  of  1879.  We  may,  however,  first  of  all 
refer  to  the  cases  of  Bell  v.  Donaldson  and  Alexander  v.  Donaldson, 
both  reported  as  No.  5,  17  Scot  Law  Rep.  161.  These  cases, 
although  certainly  of  a  technical  character,  were  certainly  most  fit 
and  proper  subjects  for  discussion  and  decision,  because  in  various 
counties  an  opposite  course  has  been  adopted  by  the  assessors,  and 
it  had  become  necessary  to  have  some  uniform  rule.  The  circum- 
stances under  which  Bell  and  Alexander  claimed  to  be  enrolled 
can  be  very  shortly  stated,  and  it  will  be  seen  that  practically  they 
were,  save  in  one,  and  as  we  venture  to  think,  very  important 
item,  the  same.  Bell  in  May  1877,  and  Alexander  in  September 
1876,  had  each  received  from  a  working  men's  building  society 
an  allocation  of  a  house  in  Dumbartonshire,  and  they  had  respec- 
tively signed  agreements  in  October  1877  and  in  November  1877, 
to  purchase  their  houses  by  instalments  spread  over  twenty-one 
years,  paying  their  instalments  as  from  the  dates  of  their  allocations. 
Bell's  payments  at  31st  January  1879  did  not  amount  to  one- 
half  of  the  price,  but  Alexander's  did,  and  herein  lay  the  difference 
between  their  claims.  Under  the  rules  of  the  society  (to  which, 
by  the  way,  the  Court  allowed  reference  to  be  made,  although  they 
did  not  form  part  of  the  case)  there  was  no  right  of  property  in 
the  allottees  "  until  the  rent-charge  of  each  house  has  been  paid 
for  the  period  stipulated,"  but  an  exception  was  made  in  cases 
where  one-half  of  the  price  had  been  paid,  when  it  was  in  the 
power  of  the  purchaser  to  demand  a  formal  disposition,  on  his 
granting  a  bond  in  security  for  the  balance  due  to  the  building 
society.    In  March  1879  verbal  consent  was  given  by  the  society 
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to  the  householders  to  redeem  their  rent-charges,  and  get  formal 
dispositions  in  terms  of  another  regulation,  but  this  consent  was 
not  put  into  writing  or  minuted  until  26th  September  1879.  An 
actual  disposition  was  not  ever  granted  in  either  case. 

The  point  was  whether  truly  they  were  owners  so  as  to  confer 
on  them  the  franchise.  The  Court  heard  the  cases  together,  but 
at  advising  they  were  unanimous  as  to  Bell,  while  as  to  Alexander 
Lord  Ormidale  dissented.  In  BelVs  case  Lord  Ormidale  expressed 
himself  as  satisfied  that  Bell  was  not  within  the  exceptions  to  the 
rule  which  declared  that  until  the  rent-charge  was  paid  no  right 
of  property  was  in  the  allottee.  That  essential  condition  had  not 
been  satisfied.  Lord  Mure  added:  "  These  rules  and  regulations  are 
incorporated  with  the  minute  of  agreement,  and  the  two  must  be 
read  together  as  one  document.  We  find  it  expressly  declared 
'  that  until  the  rent-charge  of  each  house  allotted  has  been  paid 
for,'  the  allottee  '  shall  have  no  right  of  property  therein  except  as 
after  mentioned.'  Then  certain  conditional  exceptions  are  men- 
tioned, but  the  conditions  of  those  exceptions  have  not  as  yet  been 
purified  by  the  claimant ;  so  that  he  has  not  as  yet  acquired  any 
right  of  property  in  the  subjects." 

In  Alexander's  case,  however,  the  half  of  the  instalments  had 
been  paid  up,  and  Lord  Ormidale  thought  that  his  right  of 
property  must  be  deemed  complete,  for  by  his  payments  he  had 
escaped  the  suspensive  condition  of  the  rules  as  to  the  acquisition 
of  any  right  of  property,  and  his  not  having  obtained  a  feudal  title 
was  immaterial.  He  had  truly  the  radical  right,  and  by  the 
exception  which  gave  him  power  on  granting  a  bond  to  demand  a 
formal  disposition,  he  was  placed  in  the  position  of  an  owner  with 
the  balance  of  the  price  merely  as  a  debt  against  liim.  The 
majority,  however,  of  the  judges  took  an  opposite  view,  and  from 
what  is  reported  of  their  opinions  we  may  gather  that  this  decision 
proceeded  upon  the  fact  that  as  at  31st  January  1879  the  clsdmant 
(though  he  had  paid  up  more  than  one-half  of  the  price)  had  not 
received  nor  indeed  applied  for  permission  to  redeem,  and  grant  a 
bond  in  the  way  we  have  mentioned,  and  consequently  he  was  not, 
their  Lordships  thought,  owner  at  the  date  requisite  for  his  enrol- 
ment on  the  register  of  voters  as  proprietor.  As  far  as  regards 
Bell  we  cannot  but  think  that  the  appeal  was  most  properly 
dismissed,  he  was  not  even  in  a  position  to  demand  a  title  from 
the  society  on  31st  January,  and  whatever  the  rights  he  had 
acquired  subsequently  might  be,  they  could  never  be  held  to  throw 
back  ownership  in  the  way  contended,  stante  the  express  rule  of 
the  original  contract  As  far  as  regards  Alexander,  he  certainly 
was  in  a  position  at  Slst  January  to  demand  a  formal  title,  and 
had  he  done  so  he  must  have  succeeded  beyond  a  doubt,  but  he 
did  not  act  upon  the  power  he  possessed,  and  the  question  very 
much  came  to  be  one  of  whether  this  was  to  be  regarded  as  a  piece 
of  neglect  for  which  he,  being  himself  responsible,  must  suflfer. 
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We  cannot  but  feel  this  is  a  doubtful  matter,  still  the  results  of 
the  decision  may  very  reasonably  have  been  influenced  by  two 
considerations:  (1)  The  express  terms  of  the  rules  would  almost 
seem  to  require,  in  order  to  get  rid  of  the  suspensive  regulation  as 
to  the  right  of  property,  something  more  absolute  and  express  than 
the  mere  fact  of  the  payment  of  so  many  instalments  of  the  price. 
(2)  That  being  so,  there  is  much  difference  between  demanding  and 
obtaining  under  the  rules,  and  merely  being  in  the  position  to  do 
so.  (3)  There  were  taken  subsequently  by  Alexander  steps  to  do 
what  had  not  been  done  timeously,  and  the  mode  of  procedure 
as  r^ards  the  minute  of  consent  to  redeem  was  suspicious  if  he 
truly  was  the  owner  at  31st  January  1879. 

The  objection  taken  to  the  names  of  J.  R.  Ovens  and  others,  in 
the  case  of  ATtderson  v.  Ovens  and  Others  (No.  17,  17  Scot  Law 
Bep.  170),  was  also  of  at  best  a  quasi-technical  character,  for  it 
turned  largely  upon  the  formal  nature  of  the  proceedings  of  the 
trustees  and  upon  their  title  to  the  subjects.  Mr.  Ovens  and  his 
brothers  were  trustees  and  beneficiaries  under  the  will  of  their 
father,  who  directed  his  trustees  ''to  convert  into  cash,  collect, 
recover,  and  realize"  the  whole  trust-estate,  authorizing  them  for 
that  purpose  "  to  sell  whatever  part  of  it  as  may  require  to  be  sold." 
The  period  fixed  for  this  action  was  the  attainment  of  majority  by 
the  youngest  child,  an  event  which  had  taken  place.  The  whole 
purposes  of  the  trust  had  been  fulfilled,  the  property  had  remained 
unsold,  the  rents  being  paid  to  the  beneficiaries,  and  in  fact  all  that 
was  wanting  was  a  formal  conveyance  of  the  subjects.  The  success- 
ful argument  pressed  by  the  appellant  was  that  the  right,  owing  to 
the  terms  of  the  deed,  was  a  moveable  and  not  a  heritable  one. 
After  referring  to  Buchanan  v.  Angus  (4  Macq.  379),  a  case  decided 
by  the  House  of  Lords  altering  on  appeal  a  judgment  of  the  Court 
of  Session,  Lord  Mure  proceeded  to  remark :  "  It  appears  to  me  that 
this  estate  must  be  held  to  have  been  converted  into  moveable 
property,  and  must  be  so  dealt  with.  If  any  question  of  succession 
duty  had  arisen  in  regard  to  it,  or  if  any  creditor  had  required  to 
attach  the  share  of  any  of  the  beneficiaries,  the  rules  applicable  to 
moveable  succession  must  have  regulated  the  matter.  Or  if  any 
of  these  claimants  were  to  die  intestate,  his  share  would  not  belong 
to  his  heir  in  heritage,  but  would  pass  to  his  next  of  }cin ;  and  that 
being  so,  I  am  quite  unable  to  see  any  sufficient  grounds  for  holding 
that  the  shares  can  afford  a  qualification  for  enrolment  as  heritable 
estate.  The  case  is  not  one  in  which  it  is  left  to  the  Court  to 
gather  from  the  various  provisions  of  the  deed  whether  the  truster 
intended  his  trustees  to  convert  his  estate  into  cash.  The  direction 
to  convert  is  express,  and  is  the  leading  direction  of  the  deed,  and 
so  long  as  that  is  left  undone  it  cannot  be  said,  whatever  the  trus- 
tees may  think,  that  the  purposes  of  the  truster  have  been  carried 
out"  Now  with  all  deference  as  regards  these  observations,  we 
think  the  question  may  be  looked  at  from  somewhat  a  different 
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point  of  view.  The  trustees  were  themselves  the  beneficiaries,  and 
the  effect  of  the  decision  is  that  persons  are  disqualified  electorally 
because  they  did  not  perform  in  due  technical  shape  an  operation 
which  is  equivalent  legally  to  handing  money  out  of  your  right 
pocket  into  your  left  Again,  there  is  the  question  of  the  radical 
right  to  this  property.  These  gentlemen  were  really  owners  of  it, 
barring  a  formal  conveyance ;  they  drew  and  enjoyed  the  rents  and 
profits ;  was  this  land  not  to  have  any  representatives  electorally  at 
all,  though  there  existed  persons  in  right  of  it?  But  this  considera- 
tion brings  us  to  another  matter  very  vital  to  the  decision  upon 
which  the  opinions  of  Lords  Mure  and  Ormidale  difijBr  exceedingly. 
Both  judges  made  remarks  upon  the  case  of  Skeete  v.  Dutican  (1873, 
1  R  18).  Lord  Mure  said  it  had  been  laid  down  there  by  Lord 
Ardmillan,  with  the  concurrence  of  the  other  judges,  that  the 
Begistration  Court  was  not  to  apply  the  same  rules  of  law  as  would 
be  applied  to  a  similar  case  if  it  came  up  as  a  question  of  succession. 
But  his  Lordship  added :  "  I  cannot  agree  in  that  view.  The  con- 
sideration of  the  rules  of  law  applicable  to  succession  necessarily 
arises  in  a  considerable  number  of  the  cases,  both  of  proprietor  and 
of  tenants,  which  are  brought  before  Begistration  Courts ;  and  by 
section  9  of  the  Beform  Act  of  1832  they  are  specially  called  on 
to  deal  with  questions  of  that  description ;  and  if  in  these  circum- 
stances we  were  not  to  proceed  according  to  the  ordinary  rules  of 
law  applicable  to  succession,  I  am  afraid  that  very  great  confusion 
and  inconvenience,  if  not  injustice,  might  result,  I  must  therefore 
hold  myself  bound  to  be  guided  by  the  law  as  administered  in  the 
Supreme  Courts."  On  the  other  hand.  Lord  Ormidale,  referring  to 
the  same  authority,  is  reported  as  quoting  from  his  own  opinion 
there  to  this  effect, "  We  ought  not  to  deal  with  questions  as  to 
the  franchise  on  the  principles  of  law  we  would  be  bound  to  apply 
in  a  case  of  succession  or  of  diligence,  but  it  is  sufficient  that  the 
claimant  here  is  in  possession,  though  a  trustee,  of  an  estate  in  itself 
heritable."  His  Lordship  added, ''  I  see  no  reason  to  go  back  on 
that  opinion  now."  There  are  manifest  reasons  why  to  apply  such 
strict  rules  of  law  in  the  Begistration  Court  is  inexpedient.  In  the 
first  place,  the  statutes  to  be  interpreted  are  enfranchising  statutes 
conferring  electoral  rights  on  persons  who  did  not  enjoy  them  at  least 
in  the  same  way  and  degree  before.  To  exact  in  all  cases  a  similar 
strictness  to  that  enforced  in  Ovens'  case  is  to  make  the  establish- 
ment of  a  right  to  the  franchise  in  beneficiaries  with  an  interposed 
trust  always  a  matter  of  great  trouble  and  of  great  expense.  Now 
the  whole  provisions  of  the  Acts  of  Parliament  as  to  Begistration 
Courts,  appeals,  and  so  forth,  are  manifestly  intended  to  take  away 
grounds  of  expense,  to  avoid  technical  objections,  and  simplify 
procedure,  yet  these  requirements  would  lead  to  the  very  opposite 
result.  We  cannot  think  that  Lord  Mure's  observations  can  have 
so  extreme  an  interpretation  put  upon  them  as  certainly  some  pro- 
fessional men  seem  to  think,  for  the  Begistration  Appeal  Court  has 
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itself  recognised  that  it  is  not  as  other  Courts  are,  by  refusing,  for 
example,  to  give  any  expenses  where  an  appellant  succeeds  in 
getting  a  reversal  of  the  Sheriff's  judgment,  and  by  limiting  in 
other  cases  where  the  Sheriff  is  sustained  the  amount  of  expenses 
to  £2,  2s.  If  the  contention  that  the  same  strictness  is  not  to  be 
applied  in  these  questions  of  franchise  has  any  real  weight — and, 
as  we  have  seen,  there  is  authority  for  saying  that  it  has — ^then  the 
force  of  the  case  of  Buchanan  v.  Angits  is  greatly  impaired,  for  it 
was  not  decided  in  the  Begistration  Court  at  alL 

We  venture  to  think  that  in  the  case  of  the  Messrs.  Ovens  the 
direction  to  sell  is  not  absolute,  and  even  if  it  were,  that  it  may  be 
doubted  whether  such  an  elaborate  legal  technicality  as  constructive 
conversion  can  be  held  to  be  applicable  to  Begistration  Court  cases, 
rather  than  simple  possession  with  the  true  right,  however  imper- 
fectly formulated.  There  was  nothing  said  as  to  selling  in  Mr. 
Ovens*  trust-deed  except  the  direction  we  have  already  quoted,  and 
Lord  Ormidale  in  his  opinion  trenchantly  sums  up  the  matter  as 
follows :  "  If  we  can  arrive  at  the  conclusion  that  the  purposes  of 
the  trust  are  all  fulfilled,  then  also  the  direction  to  sell  is  at  an  end. 
And  that  the  purposes  of  the  trust  are  fulfilled  admits  of  no  doubt 
or  question,  as  it  is  stated  as  matter  of  fact  that  they  are.  Now,  I 
never  heard  it  stated  that  we  ought  to  hold  that  the  mere  act  of 
denuding  of  the  trust  is  a  part  of  the  trust  purposes.  This  being 
the  case,  I  think  we  must  hold  that,  the  direction  to  sell  is  only 
peremptory  till  a  certain  time  arrives,  that  is,  until  the  purposes 
are  fulfilled.  If  any  question  were  to  arise  between  the  beneficiaries 
and  the  trustees,  I  cannot  doubt  that  a  Court,  if  all  the  beneficiaries 
were  present,  as  they  are  here,  and  if  they  all  agreed  that  they 
wished  the  estate  to  remain  unsold,  would  order  the  trustees  to 
hand  it  over  to  them  and  disregard  the  direction  to  convert  it  into 
cash."  His  Lordship  no  doubt  in  the  last  sentence  of  these  remarks 
refers  to  a  series  of  special  cases,  decided  most  of  them  within  the 
last  few  years,  where  the  Court  has  ordered  trustees,  at  the  instance 
of  all  those  interested,  to  disregard  directions  as  to  the  purchase  of 
annuities,  for  example,  and  pay  over  the  actual  money  to  those  who 
alone  had  an  interest  in  it. 

In  Campbell  v.  Richardson  (No.  15, 17  Scot.  Law  Eep.  169)  an 
appeal  was  taken  against  the  decision  of  the  Sheriff,  who  had  struck 
off  the  name  of  a  person  in  minority  at  the  time  when  he  was 
placed  on  the  assessor's  list,  but  major  before  the  day  on  which  the 
Sheriff  came  to  consider  his  right  to  be  inserted  on  the  list.  It 
was  attempted  to  be  argued  that  as  he  could  not  have  claimed,  not 
being  major  until  after  the  day  for  lodging  claims  had  passed, 
therefore  he  could  not  be  allowed  to  remain  on  the  register  if  by 
an  error  of  the  assessor  or  owing  to  his  not  having  been  properly 
informed  the  name  had  appeared  on  his  list.  This  contention,  how- 
ever, was  disregarded  by  the  Court  in  face  of  the  5th  section  of  the 
1868  Beform  Act,  which  was  deemod  to  be  conclusive. 
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Another  case  of  a  teclmical  objection  was  that  of  HtmUr  v. 
BallarUyne  (No.  22,  17  Scot  Law  Rep.  176).  It  could  scarcely 
have  been  decided  otherwise  in  the  circumstances^  which  were 
those  of  the  destruction  of  a  studio  belonging  to  a  person  enrolled 
as  owner  of  "  studio  and  garden/'  the  latter  alone  not  being  sufficient 
in  value  to  qualify.  The  fire  took  place  on  February  1st,  there 
was  an  immediate  restoration,  and  by  April  1st  a  new  and  improved 
studio  had  been  roofed  in,  and  the  value  at  that  date  was  ample. 
The  attempt  to  make  out  an  interruption  of  occupancy  failed 
entirely,  but  the  case  was  remarkable  as  being  the  first  of  its  kind 
so  far  as  we  can  ascertain  in  Scotland,  though  an  Irish  authority 
in  point  exists. 

A  question  as  to  a  holograph  unstamped  letter  was  raised  in 
Skeete  v.  Tumbvil  (No.  28,  17  Scot.  Law  Eep.  180).  The  letter, 
which  bore  date  1876,  was  an  acceptance  of  an  ofifer  to  feu,  and  in 
support  of  the  claim  there  were  the  facta  that  (1)  TumbuU  had 
both  in  1878  and  1879  appeared  as  proprietor  on  the  valuation 
roll,  and  (2)  that  he  held  a  receipt  for  the  feu-duties  back  to  1876, 
although  the  receipt  only  bore  date  May  1879.  We  confess  to 
thinking  that  TurnbuU  might  in  these  circumstances  have  been 
placed  on  the  register,  for  although  the  date  of  the  receipt  was 
certainly  unsatisfactory  in  itself,  the  bona  fides  of  the  transaction 
was  sufficiently  clear  from  the  entries  in  the  valuation  roll ;  and 
whatever  the  formal  position  of  the  title,  at  least  it  appears  certain 
that  the  landlord  might  have  been  forced  at  any  time  to  ratify 
solemnly  the  absolute  contract  he  had  entered  into. 

The  lodger  franchise  has  not  hitherto  given  the  Begistration 
Appeal  Court  much  trouble,  whether  owing  to  the  transitory 
character  of  the  right,  or  to  the  difficulty  of  dealing  with  lodgers, 
we  cannot  say.  In  the  Wigtown  Burghs,  however,  on  this  occasion 
there  was  raised  a  question  of  moment  as  regards  at  least  the  mode 
of  securing  this  franchise.  The  cases  will  be  found  reported  to- 
gether as  Adair  v.  M*Bryde  and  Donald  v.  Adair  (No.  24, 17  Scot. 
Law  Eep.  177).  The  point  on  which  they  both  turned  was  the 
necessity  for  a  lodger  in  each  year  to  "  claim  to  be  registered."  In 
one  case  (that  of  MBryde)  the  man  was  an  elector  in  1878,  having 
made  a  claim ;  but  in  1879  the  assessor  put  him  on  the  list  without 
any  written  claim  made  by  him,  and  without  publishing  his  name  as 
a  lodger-claimant  (Act  1868,  sec.  19).  In  the  case  of  Donald  he  had 
not  been  an  elector  previously,  and  he  had  verbally  claimed  to  be 
enrolled.  Lord  Mure,  after  referring  to  the  section  (4)  of  the  1868 
Act  which  relates  to  lodgers,  and  also  to  the  specific  directions 
and  form  of  claim  provided  by  section  19,  sub-section  3,  asked  how 
a  verbal  request  could  comply  with  the  requisites  of  the  schedule. 
Under  the  Act  it  is  remarked:  ''Persons  other  than  lodgers  in 
burghs  do  not  require  to  give  in  yearly  claims.  They  are  transferred 
as  a  matter  of  course  by  the  assessor  from  the  valuation  roll  to  the 
list  of  votersy  and  I  presume  the  reason  why  a  difference  is  made 
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in  the  case  of  lodgeis  is  that  they  are  not  entered  in  the  valuation 
roll,  and  there  being  nothing  therefore  on  the  valuation  roll  to 
enable  the  assessor  to  find  them,  they  are  obliged  themselves  to 
take  the  initiative."  His  Lordship  also  commented  upon  the  fact 
that  there  was  no  advertisement  by  the  assessor  of  the  name  of  this 
person  as  required,  and  cited  Livingstone  v.  Oman  (5  R  1)  as  being 
a  case  similar  in  principle.  Donald! s  case  was  also  mentioned  as 
being  weaker  for  the  claimant  than  even  M'Bryde's.  There  seems 
to  have  existed  in  the  mind  of  the  assessor  a  somewhat  vague  idea 
of  the  requirements  of  the  Act  as  to  lodgers,  but  this  is  not  to  be 
wondered  at  considering  the  small  number  of  persons  who  among 
those  entitled  avail  themselves  of  this  franchise.  The  annual  claim 
is  troublesome,  though  we  cannot  sympathize  with  this  attempt  to 
evade  or  get  rid  of  it ;  for  by  it  alone,  as  we  have  seen,  there  is 
secured  some  publicity,  and  an  opportunity  for  those  to  object  who 
know  of  good  reason  for  so  doing. 

The  case  of  Livingstone  v.  Oman  (5  R.  1),  cited  as  an  authority 
in  the  lodger  cases  by  Lord  Mure,  was  also  held  to  be  conclusive 
in  AUam  v.  Smith  (No.  2, 17  Scot.  Law  Rep.  158).  Allan  had 
till  Whitsunday  preceding  the  Court  occupied  a  house  of  £16 
value  as  tenant,  but  he  then  sublet  to  the  extent  of  £5,  and  at  the 
same  time  became  tenant  of  the  top  fioat  of  the  sa/me  house.  The 
Court  adopted  the  view  of  the  Sheriff,  that  this  was  a  separate 
subject,  that  Allan  had  not  put  in  a  claim  on  his  new  qualification, 
and  that  he  must  accordingly  be  struck  off  the  roll.  In  this  case 
we  begin  our  observations  by  quoting  a  sentence  from  the  opinion 
of  Loni  Mure :  ''  It  is  with  reluctance  that  I  come  to  this  con- 
clusion, as  it  seems  to  me  to  be  pretty  clear  on  the  facts  that  the 
appellant  has  a  right  to  be  on  the  roll,  but  it  is  at  the  same  time 
plain  that  He  cannot  avail  himself  of  his  new  qualification,  as  he 
has  not  taken  the  steps  necessary  under  the  statutes  to  entitle 
him  to  do  so.''  Now  that  remark  contains  the  gist  of  our  diffi- 
culties as  to  these  technical  questions  in  whatever  form  they  may 
be  viewed.  What  matters  it  if  the  man  had  a  real  right  to  be  on 
the  roll  ?  If  there  were  averments  as  to  some  subteifuge  in  the 
matter,  that  is  altogether  different;  but  this  was  a  case  of  objection 
to  one  standing  on  the  roll  who  had  not  even  in  acquiring  a  new 
qualification  gone  from  under  the  same  roof.  It  is  all  but  incredible 
that  our  legislators  intended  to  fence  about  the  franchise  with  legal 
questions  of  abstruseness  and  admitted  hardship. 

Insufficient  description  of  the  subjects  formed  the  ground  of  the 
objection  in  Anderson  v.  Mackie  (No.  16, 17  Scot.  Law  Rep.  169). 
The  Court,  however,  repelled  the  objection,  and  decided  that 
"draper,  Loanhead,  joint  tenant,  Loanhead,  Lasswade/'  was  a 
sufficient  description  of  the  subjects.  As  to  another  objection  that 
was  taken  in  respect  of  want  of  description  of  the  nature  of  the 
property  on  which  the  claim  was  founded,  Lord  Ormidale  said, 
"  No  such  objection  is  in  the  present  case  to  be  discovered  from  the 
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special  case,  or  can  be  spelt  out  of  anything  therein  stated.  This 
may  be  a  technical  answer  to  the  objection,  but  a  pai*ty  taking  a 
technical  objection  cannot  well  complain  of  its  being  met  by  a 
technical  answer."  Another  instance  of  an  objection  likewise 
termed  by  the  same  judge  a  technical  one  is  to  be  found  in 
Lanwnt  v.  Richardson  (No.  14,  17  Scot.  Law  Rep.  168).  This 
was  an  objection  to  an  objection.  The  notice  of  objection  sent  to 
the  assessor,  or  rather  personally  delivered  to  him  by  the  objector, 
whom  he  knew,  was  pecuUar  in  respect  of  (1)  absence  of  dividing 
lines  between  the  columns ;  (2)  absence  of  headings  to  the  columns; 
(3)  designation  of  the  objector  simply  as  "  Ralph  Richardson,  W.S., 
19  Castle  Street,"  without  the  word  "  Edinburgh."  The  ground 
taken  by  the  majority  of  the  Court  was  that  the  44th  section  of  the 
Coimty  Voters  Act,  1861,  applied.  All  doubt,  it  was  observed,  as 
regards  the  nature  of  this  objection  was  set  at  rest  by  the  fact  that 
the  alleged  inaccuracies  occurred  in  the  notice  given  to  the  assessor, 
and  not  in  that  sent  to  the  voter.  It  is  undoubted  that  there  were 
some  things  wanting  in  the  notice  here,  and  it  would  have  been 
more  correct  if  they  had  been  inserted.  But  all  that  was  essential 
in  substance  was  to  be  found  in  the  notice  as  it  had  been  actually 
delivered. 

The  three  last  cases  of  which  we  have  to  take  notice  all  refer  to 
questions  of  proprietor  becoming  joint  proprietor  and  vice  versa. 
In  Amderson  v.  Mercer  (No.  11,  17  Scot.  Law  Rep.  166),  Mercer 
was  originally  sole  proprietor,  but  became  joint  proprietor  after- 
wards. He  made  a  correct  return,  was  duly  entered  in  the  valua- 
tion roll,  and  in  fact  did  all  he  required  to  do.  The  assessor 
omitted  to  add  the  word  "joint "  to  the  register,  but  the  Sheriff 
made  the  correction  and  was  sustained  by  the  Appeal  Court  in 
doing  so.  As  Lord  Mure  said,  "the  question  falls  to  be  dealt 
with  under  the  rule  laid  down  in  Neilson  v.  M'Gowan  (1876, 
4  R.  3),  because  there  has  here  been  an  omission  on  the  part  of 
the  assessor  which  the  Sheriff  has  power  to  correct.  The  voter 
was  on  the  roll.  He  parted  with  a  portion  of  his  qualification, 
but  retained  enough  to  qualify  him,  and  the  assessor  did  not 
make  the  alteration  necessaiy  to  give  effect  to  that  in  his  copy  of 
the  register.  I  think  that  under  the  44th  section  of  the  County 
Voters  Act  there  is  a  power  given  to  the  Sheriff  to  supply  that 
omission.  There  seems  to  be  a  plain  distinction  between  the  case 
of  parties  who  are  on  the  roll  and  only  change  their  qualification 
by  parting  with  a  portion  of  it,  or  in  name,  and  those  who  change 
the  subject  itself."  Again,  in  Anderson  v.  Lees  (No.  12,  17  Scot. 
Law  Rep.  167)  the  question  arose  in  a  similar  change  from 
proprietor  to  joint  proprietor,  a  correct  return  having  been  made  by 
the  voter ;  but  here  the  assessor  made  the  change,  added  the  word 
"joint,"  and  was  sustained  in  so  doing  both  by  the  Sheriff  and  the 
Appeal  Court.  The  case  was  held  to  fall  under  the  preceding 
judgment^  and  the  assessor  was  held  to  have  acted  within  his  right 
and  duty. 


TREASON  AND  TRIALS  FOR  TREASON.  177 

In  both  Mercer  and  Lees  it  should  be  noticed  that  the  fault  of 
omission  or  commission  was  charged  against  the  assessor,  but  in 
the  case  of  Anderson  v.  Fairgrieve  (No.  13,  17  Scot.  Law  Rep. 
167)  the  fault  was  alleged  to  lie  with  the  voter,  and  he  was  in 
consequence  of  this  being  held  as  satisfactorily  established  struck 
off  the  roll.  He  was  originally  joint  proprietor,  and  returned 
himself  duly  as  such ;  but  subsequently  he  became  sole  proprietor, 
on  discovering  which,  aftei^  he  had  corrected  the  register,  the  assessor 
put  him  on  the  valuation  roll  as  proprietor.  The  Sheriff  added 
the  word  "joint"  to  the  register,  but  his  decision  was  reversed 
(although  the  objection  was  termed  by  one  judge  a  narrow  and 
critical  one)  because  the  omission  was  that  of  Mr.  Fairgrieve 
himself,  so  that  section  44  of  the  County  Voters  Act  could  not 
apply,  nor  of  course  Neilson  v.  M'Oowan.  Lord  Mure  in  giving 
judgment  said :  "  After  the  assessor  has  corrected  his  copy  of  the 
register  he  has  no  power  to  make  further  alterations.  The  valua- 
tion roll  was  still  open,  and  he  did  all  he  could  for  the  claimant 
by  altering  the  qualification  as  there  stated.  There  was  no 
omission  therefore  of  the  assessor  in  the  case ;  the  omission  was 
on  the  part  of  the  voter,  who  should  have  given  earlier  notice  of 
his  change  of  qualification  to  the  assessor.  But  he  failed  to  do 
this."  Although  the  case  seems  one  of  hardship,  yet  so  long  as  the 
extraordinary  regulations  as  to  change  of  qualification  (even  where 
there  is  an  increase  in  the  voter's  interest)  prevail  such  a  decision 
must  almost  inevitably  result. 


TREASON  AND  TRLALS  FOR  TREASON. 

The  history  of  treason  laws  is  for  the  most  part  recorded  in  the 
pages  of  the  "  State  Trials."  This  record  has  hitherto  been  confined 
to  ponderous  folios  inaccessible  to  all  but  a  limited  number  of 
readers.  Quite  recently,  however,  the  Syndics  of  the  Cambridge 
University  Press,  under  the  editorship  of  Professor  Willis  Bund, 
have  produced  a  selection  of  these  trials.  The  work — moderate  in 
size  and  price — contains  not  only  the  reports  of  leading  cases,  but 
really  a  valuable  history  of  the  law  of  treason  from  the  reign  of 
Edward  III.  to  Charles  II.  It  is  to  be  hoped -that  the  public  will 
soon  see  a  second  volume,  bringing  that  history  down  to  a  later 
date. 

It  is  exceedingly  curious  to  glance  at  the  statutes  passed  and 
the  trials  which  took  place  under  the  different  reigns — to  observe 
them  swelling  or  diminishing  in  number  as  times  were  quiet  or 
the  reverse — still  more  curious  to  observe  the  different  elements 
which  enter  into  the  ever-changing,  ever  expanding  or  contracting 
law  of  treason.  In  the  reign  of  Edward  III.  is  witchcraft  first 
recognised  as  an  overt  act  of  treason.    Religious  questions  appear 
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80  eajiy  as  that  of  Henry  V.,  when  Oldcastle  is  first  hung  as  a 
traitor  and  then  burned  as  a  heretic.  The  extraordinary  domestic 
arrangements  of  Henry  YIIL,  coupled  with  the  addition  of  Papal  to 
his  kingly  powers,  gave  a  vast  scope  for  new  treason  laws  and  greatly 
multiplied  the  number  of  traitors.  In  his  reign  (as,  indeed,  through- 
out that  of  the  succeeding  Tudors)  treason  partook  of  a  religious 
character,  and  the  heretic  was  a  traitor.  The  same  fate  met  Pro- 
testant and  Catholic  alike;  for  to  dispute  the  doctrine  of  tran- 
substantiation,  or  to  deny  that  more  recent  dogma  of  the  king's 
supremacy,  were  both  olBfences  incurring  the  penalty  of  a  fiery  death 
and  forfeiture  of  possessions  to  the  king.  This  monarch  was  a  veiy 
Janus,  and  fairly  impartial  In  his  hatred  of  the  Protestants,  as  is 
well  known,  he  was  succeeded  by  one  daughter,  while  his  enmity 
towards  Catholicism  descended  to  another. 

The  reign  of  Mary,  associated  though  it  is  with  all  that  is  arbi- 
trary and  cruel,  is  signalized  at  its  veiy  commencement  by  a  repeal 
of  so  many  statutes  that  the  law  of  treason  has  again  to  be  sought 
in  the  Act  of  Edward  III.  But  the  work  of  building  upon  this 
foundation  is  speedily  resumed.  What  an  idea  does  the  statute 
1  and  2  Philip  and  Msurj,  which  makes  it  treason  to  pray  or  desire 
that  God  would  shorten  the  queen's  days,  give  us  of  the  feeling  of 
the  country!  Elizabeth's  reign  is  rendered  famous  by  the  first 
trial  of  a  sovereign  for  treason — our  own  Queen  of  Scots.  That 
of  James  is  disgiuced  by  the  condemnation  of  a  Kaleigh.  With 
Charles  comes  the  strangest  event  in  the  long  annals  of  treason — 
the  king  is  now  the  traitor,  and  the  treason  is  against  his  subjects, 
while  under  the  Commonwealth  it  is  treason  to  proclaim  the  king. 

The  Act  of  Edward  III.,  known  as  the  Statute  of  Treasons,  is  the 
foundation  of  English  treason  law.  Subsequent  Acts  axe  all  more 
or  less  expansions  of  its  provisions.  One  king  may  have  swept 
away  what  the  fear,  jealousy,  or  tyranny  of  another  has  added  to 
it,  but  the  original  Act  has  ever  stood  firm  as  the  rock.  It  is  this 
statute  which,  introduced  into  Scotland  by  the  Treaty  of  Union, 
forms  now  the  basis  of  our  own  law  as  well  as  that  of  England.  To 
the  Scottish  lawyer,  therefore,  this  subject  is  not  without  interest, 
though  we  may  rejoice  to  admit  it  has  little  practical  value.  We 
trust  the  days  of  treason  trials  are  over  for  ever  in  this  country. 
We  feel  assured  at  least  that  never  again  will  a  corrupt  govern- 
ment be  able  to  point  to  the  obsequious  juries  of  Scotland  as  the 
willing  tools  of  their  tyranny. 

This  statute  of  Edward  seems  to  have  sprung  out  of  those  con- 
flicts between  the  crown  and  the  aristocracy  which  at  an  earlier 
period  gave  rise  to  the  Magna  Charta  itself.  It  does  not  necessarily 
follow  that  the  nobles  were  actuated  by  any  keen  desire  for  con- 
stitutional liberty — there  are  more  selfish  motives  which  had  prob- 
ably greater  influence  with  them.  This,  however,  it  does  prove, 
that  even  at  a  comparatively  early  period  powerful  nobles  found 
it  necessary  to  make  use  of  the  machinery  of  the  Legislature,  and 
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sought  to  reform  exiBting  laws  instead  of  resisting  and  defying 
them.  We  have  suggested  that  their  conduct  may  not  have  been 
unselfish.  It  must  be  borne  in  mind  that  not  only  is  the  law  of 
treason  the  law  by  means  of  which  great  men  have  chiefly  suffered, 
but  that  the  greater  the  number  of  criminals  declared  traitors  the 
fewer  the  forfeitures  which  fell  to  the  mesne  lords.  At  this  time, 
according  to  Lord  Hale,  "  the  crime  of  treason  was  so  arbitrary  and 
uncertain  that  almost  every  offence  that  was  or  seemed  to  be  a 
breach  of  the  faith  or  allegiance  due  to  the  king  was  by  construc- 
tion and  consequence  and  determination  raised  into  the  offence 
of  high  treason. '  Certain  prosecutions,  and  in  particular  that  of 
John  at  Hill,  brought  matters  to  a  crisis,  and  led  the  Commons  to 
petition  the  king  "  par  son  counsel  et  par  les  graunts  et  sages  de 
la  terre  declarer  les  points  de  treason  en  c'est  present  Parlement." 
The  case  of  John  at  Hill  affords  an  excellent  illustration  of  the  evil 
which  the  barons  sought  to  resist — the  encroachment  upon  their 
own  power.  This  man  had  killed  a  king's  messenger.  The  feudal 
lord  whose  vassal  he  was  held  a  grant  omnia  bona  et  catalla 
tenerUiv/m  suorwm  fagitivorv/m  et  felonwm  qvAxlitercvmque 
danmaiorvmi,  but  nevertheless  the  Court  held  that  as  they  had 
decided  the  crime  to  be  treason  the  goods  of  the  criminal  went  to 
the  king. 

The  principal  provisions  of  this  statute  need  hardly  be  mentioned 
here.  Its  chief  merit  lay  in  the  check  which  it  put  upon  the 
ingenuity  of  unscrupulous  judges  working  in  the  interest  of  an 
unworthy  king.  For  as  regarded  new  treasons  it  provided  that 
"  if  any  other  case  supposed  treason  which  is  not  above  specified 
doth  happen  before  any  justices,  the  justices  shall  tarry  without 
going  to  judgment  of  the  treason  till  the  cause  be  showed  and 
declared  before  the  king  and  his  Parliament  whether  it  ought  to 
be  judged  treason  or  other  felony,"  This  power  thus  conferred  on 
king  and  Parliament  of  declaring  new  treasons  was  certainly  not 
neglected.  Its  first  exercise  seems  to  have  been  in  the  following 
reign  of  Richard,  when  riot  was  pronounced  to  be  treason.  That 
monarch  in  his  conduct  bears  a  strong  resemblance  to  Charles  I. 
Like  him  he  sought  to  form  a  party  and  defy  his  Parliament,  and 
there  is  the  same  disposition  to  break  faith,  which  more  than  any- 
thing else  brought  the  unhappy  Charles  to  the  scaffold.  We  find 
Richard  ratifying  the  appointment  of  a  commission  for  the  reform 
of  government,  and  then  seeking  in  a  series  of  questions  to  his 
iudges  to  find  how  he  could  best  set  it  aside  and  punish  those  who 
had  devised  it  The  royal  questions  form  the  most  remarkable 
memorial  for  counsel  ever  penned,  and  the  answers  which  they 
received  say  little  for  the  independence  and  dignity  of  the  bench 
who  gave  them. 

This  proceeding  on  the  part  of  the  judges  brought  upon  them  a 
speedy  revenge,  from  which  their  exalted  office  was  not  sufficient 
to  protect  them.  They  were  arrested  while  in  the  act  of  administering 
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justice,  impeached,  convicted,  and  sentenced,  although  only  one  of 
their  number,  Chief-Justice  Tresilian,  was  executed.  Such  a  whole- 
sale condemnation  of  the  bench  is  an  event  unique  in  the  history  of 
the  legal  profession.  But  the  judges  were  ultimately  to  have  their 
triumph.  Ten  years  later  an  Act  of  Parliament  recited  the  objec- 
tionable questions  and  answers,  and  declared  them  to  be  good  law. 
Another  Act  of  the  same  year  was  perhaps  the  most  conservative 
ever  passed,  viz.  21  Rich.  II.  c.  20,  which  made  it  treason  to  "  pro- 
cure or  pursue,  to  repeal  or  reverse,  any  of  the  said  statutes  or 
ordinances  made  by  the  king  and  duly  proved  in  the  Parliament." 
It  is  difficult  to  see  how  a  successful  repeal  of  former  statutes  could 
ever  be  treason,  however  deadly  might  be  the  oflFence  of  the  un- 
successful agitator.  And  in  the  very  next  reign  we  find  the  whole 
legislation  of  that  Parliament,  which  had  contemplated  perpetuity, 
calmly  swept  away  by  an  Act  which,  if  it  were  treason,  involved 
King,  Lords,  and  Commons  in  the  crime.  We  have  the  first  of  a 
series  of  relaxations  of  treason  law  which  occur  from  time  to  time 
in  English  history.  1  Henry  IV.  c.  10,  in  the  preamble  describes 
a  state  of  things  so  bad  that  there  was  "  no  man  that  did  know 
how  he  ought  to  behave  himself  to  do,  speak,  or  say,"  for  doubt  of 
the  pains  of  treason.  The  trials  of  this  reign  seem  to  establish 
one  or  two  interesting  points.  We  find  two  members  of  the  Epis- 
copal bench,  an  archbishop  and  a  bishop,  tried  not  as  peers  of 
Parliament,  but  after  the  manner  of  less  exalted  olBfenders.  Nor 
in  cases  of  treason  were  they  allowed  to  plead  the  privilege  of 
clergy.  When  the  Bishop  of  Carlisle  tried  that  line;  the  judges 
held  that  the  offence  with  which  he  was  charged  was  so  great  that 
he  must  plead,  although,  if  he  liked,  with  a  protestation  saving  the 
liberties  of  the  Church.  The  trials  of  Sir  John  Oldcastle,  the 
original  of  Falstaff,  belong  to  the  reign  of  Henry  V.  He  was  iden- 
tified with  the  earliest  Protestant  movement,  but  one  which  was 
at  the  same  time  quasi-political,  and  it  is  somewhat  hard  for  pos- 
terity to  know  whether  he  died  as  a  heretic  or  a  communist 

In  the  well-known  case  of  Burdett,  which  occurred  in  the  reign 
of  Edward  IV.,  Professor  Bund  finds  one  of  the  earliest  illustrations 
of  constructive  treason.  "  Burdett,"  he  says,  "  according  to  the 
story  told  in  all  law  writers,  was  convicted  of  treason  for  having, 
on  being  told  that  the  king  had  killed  his  favourite  white  buck 
while  hunting  in  his  park,  expressed  a  wish  that  the  buck,  horns 
and  all,  had  been  in  the  king's  belly,  thereby  imagining  the  king's 
death.  From  the  indictment  .the  charge  on  which  Burdett  was 
convicted  appears  differently;  he  was  indicted  for  treasonably  com- 
passing and  imagining  the  death  of  the  king,  with  the  assistance* 
of  Stacey  and  Blake;  and  to  carry  out  their  treacherous  intention 
they  worked  and  calculated  by  art,  magic,  necromancy,  and  astro- 
nomy the  final  destruction  of  the  king  and  Prince  of  Wales,  and 
that  they  treasonably  revealed  to  other  persons  the  result  of  their 
calculations  and  devices,  which  showed  that  the  king  and  the 
nrince  would  shortly  die." 
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Of  how  easily  the  law  could  he  stramed  at  that  time  to  remove 
as  a  traitor  a  person  who  might  prove  dangerous,  we  have  an 
example  in  the  case  of  the  Duke  of  Clarence,  that  dreamer  who 
has  been  rendered  immortal  by  Shakespeare.  Part  of  the  charge 
made  against  him  consisted  in  an  opinion  which  he  had  expressed 
as  to  the  innocency  of  Burdett,  and  he  seems  to  have  been  con* 
victed  upon  the  sole  evidence  of  a  most  deeply  interested  witness 
— the  king  himself.  The  whole  royal  family  of  this  period  appear, 
it  may  be  observed,  either  to  have  used  or  been  the  victims  of 
magical  power. 

In  the  reign  of  Richard  III.  first  appears  the  distinction  between 
public  and  private  Acts  of  Parliament,  and  henceforth  we  find 
a  convenient  mode  of  dealing  out  new  treason  law,  as  individual 
cases  called  for  it,  by  means  of  Acts  of  Attainder.  We  have  indica* 
tions  from  time  to  time  of  a  disposition  to  embrace  under  the  term 
treason  crimes  of  a  peculiarly  heinous  nature,  although  not  com- 
mitted against  the  king  or  government.  Thus  22  Henry  VIII. 
c.  9,  called  forth  by  some  notorious  case,  declared  the  crime  of 
wilful  poisoning  to  be  treason,  and  devised  a  punishment  for  it 
which  would  be  at  once  terrible  and  at  the  same  time  distinct  from 
that  inflicted  on  the  ordinary  traitor.  The  poisoner  was  to  be 
boiled  to  death.  Again,  the  statutes  of  this  reign  relating  to 
heresy  may  perhaps  be  explained  in  the  same  way,  although 
doubtless  when  Henry  became  Pope,  heresy  was  necessarily  treason. 
In  no  reign  have  there  been  so  many  enactments  made  touching 
religion.  By  statute  power  was  given  to  the  king  to  correct  all 
abuses  and  heresies.  An  oath  was  devised  wherewith  to  separate 
the  wheat  and  the  chaff,  or  the  believers  in  the  king  from  those 
who  still  clung  to  the  Pope,  and  to  refuse  to  take  this  oath  was 
treason.  To  imagine  or  attempt  to  deprive  the  king  of  his  new 
title  as  the  supreme  head  of  the  Church  was  treason.  The  goods 
of  the  mild  scnolar  who  was  led  to  dispute  the  doctrine  of  the  mass 
were  forfeited  to  the  king  as  those  of  a  traitor,  while  their  owner 
expiated  his  heresy  at  the  stake.  Nay,  it  was  death  to  teach  that 
a  priest  could  marry,  or  that  private  masses  and  the  confessional 
were  imlawful;  only  this  was  felony,  not  treason.  How  strange 
would  it  be  if  we  had  no  historical  records  beyond  the  statute- 
book  !  What  we  may  call  the  domestic  legislation  of  this  monarch 
might  then  form  a  curious  puzzle.  It  first  was  treason  to  impugn 
the  divorce  of  Queen  Katherine,  or  cast  slander  upon  Queen  Anne 
and  her  heirs.  All  this  was  repealed  when  Jane  Seymour  took 
her  place.  It  became  law  that  Henry  and  Anne  had  never  really 
been  married,  and  all  those  who  had  spoken  against  their  marriage 
were  pardoned.  "  This  terrible  statute,"  writes  Mr.  Bund  of  28 
Henry  VIII.  c.  7,  "was  the  greatest  extension  of  the  law  of 
treason  that  had  yet  been  made ;  not  only  were  the  king's  subjects 
under  the  penalty  of  treason  to  swear  allegiance  to  the  king's 
heirs  by  Jane  or  any  future  wife,  but  also  to  any  person  the  king 
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might  leave  the  crown  to  by  wilL  Mere  obedience  to  the  law  was 
not  sufficient;  if  any  one  refused  to  answer  interrogatories  as  to 
their  thoughts  concerning  the  Act  they  were  guilty  of  treason.  .  .  . 
This  Act  was  also  an  important  innovation  upon  the  principles  of 
the  criminal  law.  '  No  one  is  bound  to  accuse  himself/  '  it  is  the 
duty  of  the  prosecutor  to  prove  his  case/  have  always  been  maxims 
of  English  criminal  jurisprudence ;  but  under  this  Act  all  the  prose- 
cutor had  to  do  was  to  ask  a  suspected  person  what  he  thought  of 
the  Act,  and  if  he  did  not  answer  satisfactorily  or  refused  to  answer 
at  all,  he  was  a  traitor/'  When  Henry  dissolved  his  marriage  with 
the  second  Anne — she  of  Cleves — a  new  statute  rendered  it 
treason  to  judge  or  believe  that  his  marriage  had  ever  been  valid. 
Then  followed  the  attainting  of  Eatherine  Howard,  and  in  order  to 
protect  himself  and  his  line  from  naughty  queens  in  future,  it  was 
provided  that  "  if  the  king  or  any  of  his  successors  shall  marry  a 
woman  which  was  before  incontinent,  if  she  conceal  the  same  she 
shall  be  guilty  of  high  treason,  and  so  it  shall  be  in  any  other 
knowing  it  and  not  revealing  it  to  the  king  or  one  of  his  Council 
before  the  marriage  or  within  twenty  days  jrfter/* 

Amidst  the  many  victims  of  Henry's  tyranny  no  one  has  called 
forth  more  respect  and  pity  from  posterity  than  Sir  Thomas  More, 
in  spite  of  the  fact  that  he  was  indirectly  a  martyr  for  the  old 
faith.     His  case  illustrates  forcibly  how  easy  it  was  at  that  time  to 
convict  for  treason.    We  associate  that  crime  with  acts  of  violence, 
plots,  or  at  least  spoken  words.   More's  treason  was  strictly  negative. 
He  would  not  speak,  and  his  silence  was  treason.    While  willing 
to  swear  allegiance  to  the  successors  of  Queen  Anne,  he  could  not 
acknowledge  the  marriage  a  valid  one,  nor  admit  the  king's  ecclesi- 
astical supremacy.     In  other  words,  he  really  perished  for  the 
opinion,  to  a  great  extent  upon  a  point  of  law,  which  he  held,  and 
which  rendered  him  imable  with  a  good  conscience  to  take  this 
oath.    The  only  thing  favourable  which  can  be  noted  concerning 
this  case  is  that  it  was  a  specimen  of  the  impartial  execution  of  a 
bad   law;  for  More  was   a  royal   favourite,  and   cannot  fail   to 
have  been  highly  esteemed  by  all  his  judges.     But,  as  the  Lord 
Chief-Justice  said  when  asked  his  opinion  upon  the  validity  of  the 
libel,  "  I  must  needs  confess  that  if  the  Act  of  Parliament  be  not 
unlawful,  the  indictment  is  not  in  my  conscience  invalid."    From 
this  trial  we  discover  that  it  was  ^lot  then  beneath  the  dignity  of  a 
Solicitor-General  to  act  as  spy  and  informer.     Richard  Rich,  who 
then  held  that  office,  visited  the  ex-chancellor  in  captivity  to 
reason  with  him,  draw  him  out,  and  afterwards  depone  against  him. 
We  quote  from  Mr.  Bund :  "  After  stating  his  great  friendship  for 
him,  and  saying  he  had  no  commission  to  talk  to  him  about  the 
affair  of  the  supremacy.  Rich  put  this  case  to  More:  If  it  should  be 
enacted  by  Parliament  that  Richard  Rich  should  be  king,  and  it 
was  made  treason  to  deny  it,  what  offence  were  it  to  contravene 
the  Act  ?    More  answered,  he  should  offend  if  he  said  no,  because 
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he  was  bound  by  the  Act,  but  that  this  was  casus  levis,  he  would 
put  a  higher  case.  If  it  were  enacted  by  Parliament  quod  Dens 
non  sit  Deus,  and  it  was  made  treason  to  contravene,  would  it  be 
an  offence  to  say  it  according  to  the  Act?  Rich  replied:  Yes; 
but  I  will  put  a  middle  case,  because  this  is  too  high.  The  king, 
you  know,  is  constituted  supreme  head  of  the  Church  upon  earth, 
why  should  not  you  accept  him  for  such,  as  you  would  me,  if  I  were 
made  king,  by  the  former  supposition  ?  More  answered,  the  case 
was  not  the  same,  because  a  Parliament  can  make  a  king  and 
depose  him,  and  every  Parliament  man  may  give  his  consent 
thereunto,  but  that  a  subject  cannot  be  so  bound  in  the  case  of 
supremacy." 

This  was  the  sum  and  substance  of  Here's  treason,  and  it  was 
enough ;  for  by  the  Act  26  Henry  YIII.  c.  2,  the  refusal  to  take 
the  oath  to  maintain  the  king's  supremacy  was  treason.  At  his 
trial  the  accused  pleaded  that  to  avoid  offence  he  had  kept  silence 
as  to  this  Act,  and  that  law  can  only  punish  for  words  and  deeds. 
But  the  answer  which  the  Attorney-General  gave  was,  "  Sir 
Thomas,  though  we  have  not  one  deed  or  word  of  yours  to  object 
agaiiMrti  you,  yet  we  have  your  silence,  which  is  an  evident  sign 
of  the  malice  of  your  heart,  because  no  dutiful  subject  being 
lawfully  asked  the  question  will  refuse  to  answer  it." 

The  trial  of  Anne  Boleyn  is  remarkable  as  one  of  the  few  speci- 
mens of  a  charge  of  treason  brought  under  the  second  section  of 
the  Act  of  Edward  III.,  viz.  that  which  constitutes  it  treason  to 
violate  (or  rather  to  have  criminal  intercourse  with)  the  king's 
companion.  It  is  to  be  regretted  that  the  evidence  led  at  this 
trial  has  not  been  preserved,  so  that  we  are  not  in  a  position  to  say 
whether  the  queen  was  really  guilty  of  the  offence  charged  or  had 
merely  ceased  to  please  the  royal  fancy.  One  of  the  co-respondents, 
Smeton,  pleaded  guilty,  but  lus  confession  could  be  no  evidence 
against  the  queen,  and  yet  it  was  read  at  her  trial.  It  is  said  that 
an  acquittal  was  expected  owing  to  the  ability  with  which  she  con- 
ducted her  defence ;  but  all  the  peers  found  her  guilty.  The  sen- 
tence was  an  alternative  one,  and  therefore  of  doubtful  legality. 
She  was  to  be  burned  or  beheaded  "as  shall  please  the  king." 
There  is  a  mystery  about  the  queen's  confession  to  Cranmer.  She 
then  alleged,  it  is  said,  some  impediment  which  rendered  her 
marriage  with  the  king  ab  initio  null,  and  so  the  sentence  pro- 
nounced. "  The  consequences  of  this  sentence,"  as  has  been  re- 
marked by  Mr.  Bund,  "  declaring  that  Anne  was  never  the  king's 
wife,  do  not  seem  to  have  been  perceived  at  the  time.  It  has  long 
been  settled  law  that  the  clause  in  the  statute  of  Edward  III.  only 
applies  to  the  wife  of  the  king,  not  even  to  a  queen-dowager; 
hence  if  no  marriage  ever  took  place  between  Anne  and  Henry, 
the  queen  and  other  prisoners,  whatever  might  be  their  guilt, 
were  not  legally  guilty  of  treason  within  the  statute  of  Ed- 
ward m." 
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We  have  already  said  that  the  reign  of  Maiy  was  marked  by  a 
repeal  of  the  treason  statutes  of  her  father.  This  was  only  to  be 
expected.  Several  of  them  must  have  been  peculiarly  obnoxious 
to  her,  true  daughter  of  the  Romish  Church  as  she  was,  and  in  her 
eyes  More  must  have  been  a  martyr.  The  statute  1  Mary,  c.  1, 
proceeds  thus  in  a  very  literal  strain ;  "  Forasmuch  as  the  state  of 
every  king,  ruler,  and  governor  of  any  realm,  dominion,  or  com- 
monalty standeth  and  consisteth  more  assured  by  the  love  and 
favour  of  the  English  towards  their  sovereign,  ruler,  and  governor, 
than  in  the  dread  and  fear  of  laws  made  with  rigorous  pains  and 
extreme  punishment  for  not  obeying  of  their  sovereign,  ruler,  and 
governor.  And  laws  also  justly  made  for  the  preservation  of  the 
commonweal  without  extreme  punishment  or  great  penalty,  are 
more  often  for  the  most  part  obeyed  and  kept  than  laws  and 
statutes  made  with  great  and  extreme  punishments,  and  in  special 
such  laws  and  statutes  so  made  whereby  not  only  the  ignorant  and 
rude  unlearned  people,  but  also  learned  and  expert  people,  mind- 
ing honesty,  are  often  and  many  times  trapped  and  snared,  yea, 
many  times  for  words  only,  without  other  facts  of  deeds  done  or 
perpetrated." 

And  yet  during  her  reign,  as  we  all  know,  neither  block  nor 
stake  were  idle.  A  statute  of  Edward  VI.  had  introduced  an  im- 
portant change  in  the  law  of  treason  by  rendering  it  necessary  that 
a  conviction  should  proceed  upon  the  testimony  of  "two  lawful 
accusers."  But  by  an  Act  of  Philip  and  Mary  it  was  provided 
that  trials  of  treason  should  be  had  in  accordance  with  the  course 
of  the  common  law.  Notwithstanding  a  division  of  opinion 
amongst  eminent  lawyers  as  to  the  effect  of  this  statute  viewed  as 
a  repeal  of  that  of  Edward  YI.,  it  was  practically  treated  as  such  and 
treason  trials  conducted  in  the  old  way.  It  was  held  in  the  case 
of  Thxymas,  one  of  the  cases  which  occurred  in  Maiy's  reign,  that 
"  of  his  accusers,  if  one  be  an  accuser  of  his  own  knowledge,  or  of 
his  own  hearing,  and  he  relate  it  to  another,  the  other  may  be  an 
accuser,"  that  is  to  say,  that  there  is  no  distinction  between  direct 
evidence  and  hearsay — a  strange  decision,  all  Scottish  lawyers 
must  hold. 

The  attempt  to  prevent  by  force  the  marriage  of  Mary  with 
Philip  led  to  a  number  of  trials  for  treason.  That  of  Throck- 
morton, which  took  place  before  a  special  commission  at  Guildhall, 
London,  affords  a  curious  specimen  of  the  kind  of  justice  then 
dealt  out.  Before  the  jury  were  sworn  the  Attorney-General  took 
the  list  to  one  of  the  judges  well  acquainted  with  the  citizens  and 
got  him  to  mark  objectionable  men  to  be  challenged.  The  pro- 
ceedings therefore  began  with  what  was  supposed  to  be  a  jury 
loyal  and  ready  to  convict.  The  prisoner  was  however  urged  by 
the  judge  to  confess,  and  told  it  would  be  better  for  liim.  The 
evidence  against  him  seems  to  have  consisted  entirely  of  the  con- 
fessions of  others  in  the  same  condemnation,  and  when  he  asked 


TR£ASON  AND  TRIALS  FOR  TREASON.  185 

that  the  statute  regulating  treason  trials  should  be  read,  he  re- 
ceived an  answer  which  reminds  us  of  that  given  by  the  Pharisees 
in  the  Gospel,  "  It  appertaineth  not  for  us  to  provide  books  for 
you,  neither  sit  we  here  to  be  taught  by  you."  The  jury  in  this 
case  did  a  thing  almost  unprecedented  in  the  annals  of  treason 
trials  up  to  that  time — ^they  returned  a  verdict  of  not  guilty,  where* 
upon  they  were  thus  addressed  by  the  Chief  Justice :  "  Remember 
yourselves  better;  have  you  considered  substantially  the  whole 
evidence  laid  against  the  prisoner?     The  matter  doth  touch  the 

3ueen  s  highness  and  yourselves  also,  take  good  heed  what  you 
o."  The  jury  stuck  to  the  verdict,  and  for  doing  so  eight  of  their 
number  were  afterwards  fined  by  the  Star  Chamber,  three  of  them 
in  £2000  each.  The  Court  were  obliged  to  order  the  discharge 
of  the  prisoner,  but  at  the  same  time  directed  the  Lieutenant  of 
the  Tower  to  take  him  into  custody  again  as  there  were  other 
matters  to  charge  him  with.  "  The  treatment  of  the  jurors  had," 
says  Mr.  Bund,  "  its  effect.  Sir  Nicholas'  brother.  Sir  John  Throck- 
morton, was  tried  shortly  after  upon  the  same  evidence  and 
convicted." 

The  fact  that  Cranmer  was  ultimately  dealt  with  for  heresy,  and 
has  earned  a  somewhat  questionable  title  to  rank  with  the  martyrs 
in  the  Church  of  England,  is  apt  to  make  us  overlook  another  fact 
in  his  career,  viz.  that  he  had  been  first  tried  and  condemned  as  a 
traitor.  His  offence  lay  in  having  signed  the  Letters-Patent  issued 
by  Edward  VI.,  in  terms  of  which  the  Crown  of  England  would 
have  gone  to  Lady  Jane  Grey. 

In  addition  to  the  statutes  passed,  treason  and  heresy  were 
sought  to  be  checked  by  means  of  royal  proclamation,  which  de- 
clared those  rebels  and  liable  to  martial  law  who  possessed  treason- 
able or  heretical  works  and  did  not  at  once  bum  them  without 
reading  or  showing  them  to  any  person.  In  Mary's  reign  torture, 
though  illegal,  seems  to  have  been  frequently  employed,  and  the 
confessions  thus  obtained  used  against  the  prisoners  at  their  trials. 

It  is,  we  fear,  only  due  to  Protestant  prejudice  that  while  the 
epithet  "bloody"  has  been  so  generally  applied  to  Mary,  it  has 
been  withheld  from  her  sister  Elizabeth,  whose  reign,  however 
brilliant  it  may  have  been  in  some  respects,  is  nevertheless  stained 
with  many  a  foul  crime  committed  under  the  sanction  of  unjust 
laws  unfairly  administered.  In  the  suppression  of  the  northern 
rebellion  Lord  Sussex,  acting  upon  instructions,  executed  600  or 
700  peasants,  stating,  however,  in  his  report  that  he  had  been 
scrupulous  not  to  ''  include  any  person  that  had  any  inheritance 
or  wealth,  for  that  he  knew  the  law."  At  York  three  men  were 
recommended  to  mercy  ''because,  their  estates  being  settled  on 
their  wives,  if  their  lives  were  spared  the  queen  would  have  their 
lands  during  their  lives,  while  if  they  were  executed  their  wives 
would  be  entitled  to  them."  In  one  case  the  brother  of  a  traitor 
was  attainted  because  he  had  some  interest  in  the  lands  of  the 
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latter,  and  thus  the  queen's  title  might  have  been  prejudiced.  Act 
i^r  Act  was  passed  imposing  cruel  heart^searchmg  oaths  upon 
tender  consciences,  and  so  sweeping  in  their  nature  as  to  render 
every  honest  adherent  of  the  old  faith  who  was  a  commoner  liable 
to  imprisonment  and  even  deatL  But  here  we  have  perhaps  the 
most  striking  illustration  which  histoiv  affords  of  class  legislation. 
For  the  Act  5  Elizabeth,  a  1,  which  ordained  all  persons  to  take  an 
oath  renouncing  the  Pope's  authority  and  accepting  the  queen's — 
to  avoid  the  strong  opposition  of  the  House  of  Lords-— contained 
this  saving  clause,  "that  the  queen  was  otherwise  sufficiently 
assured  of  the  faith  and  loyalty  of  the  temporal  lords  of  the  High 
Court  of  Parliament;  therefore  the  Act  should  not  extend  to  com- 
pel any  temporal  person  of  above  the  degree  of  a  baron  of  this 
realm  to  take  or  pronounce  the  oath,  nor  to  incur  any  penalty 
limited  by  this  Act  for  not  taking  or  refusing  the  same."  The 
queen  and  her  Government  must  have  known  well  that  they  had 
no  such  assurance,  that,  on  the  contrary,  nobles,  powerful  nobles, 
were  at  the  head  of  the  plots  which  threatened  the  peace  of  the 
country.  Indeed  one  of  the  first  great  treason  trials  of  the  reign 
was  that  of  the  Duke  of  Norfolk,  to  which  we  shall  now  direct  l£e 
attention  of  the  reader,  as  it  is  a  striking  instance  of  the  kind  of 
justice  dealt  out  to  a  dangerous  prisoner  whose  conviction  it  was 
deemed  expedient  to  secure.  The  duke  was  tried  before  a  com- 
mission presided  over  by  the  Lord  High  Steward,  and  composed  of 
members  of  the  House  of  Lords  along  with  the  judges.  Four 
eminent  counsel  appeared  for  the  Crown,  but  professional  assistance 
was  refused  to  the  prisoner  even  upon  questions  of  relevancy, 
although  he  pleaded  that  he  had  had  short  warning  and  no  books. 
Two  principal  charges  were  brought  against  him,  viz.  a  conspiracy 
to  depose  the  queen  and  assistance  given  by  him  to  the  rebels 
against  her  Government.  He  pleaded  not  guilty.  In  support  of 
the  first  charge  it  was  alleged  that  against  the  express  orders  of 
Elizabeth  he  nad  sought  the  hand  of  her  rival  the  Queen  of  Scots 
in  marriage,  although  he  knew  that  she  laid  claim  to  the  throne  of 
England.  After  a  tirade  by  way  of  an  opening  speech  explaining 
the  indictment  by  the  learned  Sergeant  Barrham,  the  duke  was 
asked  to  confess  whether  or  not  he  knew  of  Mary's  claims  to  the 
throne.  This  he  declined  to  do,  and  the  Lord  Steward  was  asked 
to  make  him  answer  ay  or  no.  Thus  pressed,  he  admitted  that 
she  claimed  it  under  certain  circumstances.  This  did  not  satisfy 
the  learned  prosecutor,  who  said,  ''Answer  plainly,  did  vou  know 
it  or  not  ?  if  you  say  No,  we  can  prove  it"  "  Norfolk,  to  quote 
Mr.  Bund's  abridgment  of  the  trial,  "  protested  that  he  was  being 
hardly  handled;  that  they  wanted  to  trap  him  by  circumstance, 
and  infer  upon  him  that  Mary  was  the  queen's  enemy,  and  so 
make  him  out  a  traitor.  He  offered  to  answer  directly  to  the 
whole  of  his  dealings  with  her.  Barrham  required  an  answer  to  the 
facts  as  they  fell  out.  Did  you  know  that  she  claimed  the  present 
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possession  of  the  Crown?  That  she  usurped  the  arms  and  roTal 
style  of  this  realm?  That  she  made  no  renunciation  of  that 
usurped  pretence?  K  you  say  you  did  not  know  it,  we  will  prove 
every  part  of  it"  Surely  it  is  difficult  to  conceive  anything  more 
unjust  than  this  curious  mixture  of  the  English  and  French  system. 
A  plea  of  not  guilty  is  taken,  and  yet  at  various  stages  of  the 
proceedings  the  unfortunate  prisoner  is  assailed  with  questions — 
threatened  with  proof,  the  necessity  for  which  it  is  at  the  same 
time  suggested  he  might  obviate  by  a  convenient  confession. 
Here  we  have  a  process  of  moral  torture  prolonged  during  the  trial 
itsel£  The  evidence  brought  against  the  duke  consisted  msdnly 
of  the  written  confessions  of  persons  who  were  themselves  im- 
plicated. They  were  not  brought  into  the  Court  to  be  confronted 
with  the  prisoner  and  cross-examined  by  him.  That  was  held  to 
be  unnecessary  in  the  case  of  treason.  The  duke  took  what  may 
seem  to  us  a  curious  objection  to  one  of  these  witnesses,  the  Bishop 
of  Ross,  Queen  Mary's  secretary.  He  pleaded  that  he  was  a 
Scot.  "  A  Scot,"  said  Barrham, "  is  a  Christian  man."  And  another 
counsel  observed,  "  It  was  strange  if  Scots  could  not  be  witnesses. 
If  so,  a  man  mi^ht  commit  treason,  and  if  he  only  mentioned  it 
to  Soots,  he  could  not  be  punished."  When  it  was  proposed  to 
put  in  the  confession  of  another  witness — Bannister — ^we  nave  the 
quaint  remark  from  the  duke  that  Bannister  was  shrewdlv  cramped 
when  he  told  that  tale.  It  was  denied  that  torture  had  been  used; 
but  the  request  to  produce  the  man  himself,  and  briug  him  face  to 
face  with  die  prisoner,  was  not  complied  with.  Thus  upon  such 
miserable  and  unsatisfactory  evidence  was  one  of  the  most  illus- 
trious peers  of  the  day  convicted  and  executed.  In  fact  in  those 
glorious  times  of  the  "bright  Occidental  Star,"  all  that  was  neces- 
saiy  to  condemn  a  great  man  was  to  seize  a  few  of  his  retainers, 
put  them  on  the  rack,  note  down  their  ravings,  produce  them  in 
Court,  and  crave  for  sentence. 

The  case  of  Dr.  John  Stoiy  is  of  interest  owing  to  the  somewhat 
romantic  circumstances  under  which  he  was  brought  to  trial  He 
was  an  English  refugee  whose  concern  in  the  acts  of  Mary  had 
made  Protestant  England  an  inconvenient  residence,  and  he  had 

Sne  into  the  employment  of  that  faithful  son  of  the  Pope,  the 
uke  of  Alva,  who  appointed  him  a  searcher  for  heretical  books  at 
Antwerp.  He  was  captured  in  rather  an  ingenious  fashion.  Another 
refugee,  who  was  really  a  wyjf  of  the  aueen's  Government,  told  him 
of  an  English  ship  in  the  Scheldt  wnich  contained  a  quantity  of 
heretical  works,  and  tempted  by  the  prospect  of  a  prize,  ne  went  on 
board  with  his  false  friend.  Once  within  the  English  vessel  no  time 
was  lost  in  setting  sail,  and  Story  was  soon  a  prisoner  in  London. 
We  are  sorry  to  say,  for  the  credit  of  the  Government,  that  this  aeed 
man  was  forced  to  endure  the  agony  of  the  rack  prior  to  nis 
execution,  althourii  he  may  have  t^en  in  the  position  to  sav  with 
Adonibezek, "  As  I  have  done,  so  God  has  requited  me."    His  '^^^ 
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raijBed  one  point  of  interest.  He  was  charged  with  having  lived 
contrary  to  his  allegiance  abroad,  and  when  called  to  plead  he 
denied  that  he  was  an  English  subject,  having  taken  an  oath 
of  allegiance  to  the  King  of  Spain.  ''  A  long  argument,  or  rather 
wrangle,"  says  Mr.  Bund, "  took  place  between  him  and  the  judges," 
he  saying  that  they  were  not  his  lawful  judges,  and  had  no  power 
by  law  to  proceed  against  him,  as  he  was  not  an  English  subject. 
The  judges  asked  Story  where  he  was  bom :  he  said  in  England. 
They  therefore  said  that  it  followed  of  course  that  he  was  subject 
to  the  laws  of  England,  and  owed  obedience  to  Elizabeth.  He 
replied,  ''Qod  ordered  Abraham  to  go  forth  from  the  land  and 
country  where  he  was  bom,  from  his  friends  and  kinsmen,  into 
another  country,  and  he  had  followed  Abraham's  example  for 
conscience'  sake  in  religion,  had  forsaken  his  country,  this  realm,  its 
laws,  and  its  prince  also,  and  had  wholly  given  himself  up  to  the 
service  of  a  foreign  governor.  King  Philip  of  Spain."  His  plea,  we 
need  hardly  say,  was  repelled,  and  his  case  continued  for  centuries 
to  be  an  authority  upon  the  question  whether  it  is  possible  to  get 
rid  of  allegiance.  One  of  his  judges  had  the  brntaJity  to  show  him 
from  a  book  what  the  sentence  of  treason  consisted  in,  and  to  ask 
him  how  he  liked  it,  when  the  poor  man  replied,  "  God  have  mercy 
on  me ! " 

By  far  the  most  interesting  trial  in  the  reign  of  Elizabeth  is  of 
course  that  of  Mary  Queen  of  Scots,  but  this  we  may  consider  in  a 
subsequent  paper.  W.  Q.  S.  M, 
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It  is  a  remark  not  unf  requently  made  by  members  of  the  profession 
that  questions  of  law  which  seem  the  most  likely  to  have  arisen 
for  decision  are  precisely  those  upon  which  it  is  most  difficult  to 
find  authority.  Whether  it  is  that  such  likely  questions  never,  as 
matter  of  fact,  do  arise,  or  that,  having  arisen,  no  one  considered  it 
worth  while  to  obtain  a  judicial  opinion  upon  them,  it  would  be 
difficult  to  say.  Our  purpose  here  is  not  to  pursue  an  inquiry 
upon  this  subject  (which  might  be  interesting,  but  certainly  would 
be  profitless) ;  it  is  rather  to  call  attention  to  the  fact,  which  other- 
wise might  escape  notice,  that  in  connection  with  a  recent  case 
before  the  Second  Division  of  the  Court,  one  of  these  seemingly 
plain  yet  hitherto  unsettled  questions  arose  and  was  decided — 
although  not  by  the  Court — finally,  so  far  as  the  litigants  in  that 
particular  case  were  concerned,  and,  in  our  opinion,  satisfactorily 
so  far  as  regards  the  law  itself. 

The  question  to  which  we  refer  was  this :  Whether  the  exposers 
of  a  property  for  sale  by  public  roup  are  entitled,  after  having 
called  upon  the  second  highest  offerer  to  grant  bond  for  the  price 
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in  terms  of  the  articles  of  roup,  to  revert  to  the  highest  oJEferer^  not 
for  damarres  be  it  observed,  but  for  specific  implement  of  the  pur- 
chase. For  nearly  a  century  it  has  stood  settled  law  that  where 
the  exposes  intimate  a  devolution  of  the  property  to  the  second 
highest  otTorer,  the  highest  offerer  cannot  then  step  in  and  claim 
the  property.  The  reason  is  plain.  The  second  highest  oflFerer 
having  been  called  upon  to  fulfil  his  part  of  the  agreement,  has 
thereby  acquired  a  right  to  demand  reciprocal  performance.  But 
the  question  so  long  ago  settled  as  between  offerers  had  never 
apparently  presented  itself  as  between  exposers  and  offerers,  until 
it  came  to  form  the  subject  of  anxious  discussion  and  very  careful 
judgment  in  the  recent  case  of  Mackenzie  v.  The  Alliance  Heritable 
Security  Company  {Limited),  not  yet  reported. 

Briefly  stated,  the  facts  of  that  case  are  these.    In  the  end  of 
July  1878  the  Alliance  Heritable  Security  Company  exposed*  fot* 
sale  by  public  roup  certain  property  in  Glasgow.     Mackenzie  was 
the  highest  offerer  at  the  sale,  and  to  him  the  property  was  knocked 
down.     Wilson  was  the  second  highest  offerer.    In  terms  of  the 
articles  of  roup  the  purchaser  was  bound  (1)  within  five  days  to  pay 
£100  to  account  of  the  price,  and  (2)  within  six  days  to  grant  bond 
for  the  balance.    If  the  purchaser  failed  to  grant  bond,  the  exposers 
might,  within  twenty  days  after  the  sale,  devolve  on  the  second 
highest  offerer.     Mackenzie,  the  highest  offerer,  did  fail  to  grant  the 
requisite  bond,  and  the  company  thereupon  made  notarial  intima- 
tion of  the  fact  to  Wilson,  the  second  highest  offerer,  and  called 
upon  him  to  grant  bond  for  the  price  he  had  offered,  at  the  same 
time  reserving  all  their  claims  against  Mackenzie  under  the  articles 
of  roup  and  minutes  of  sale.     Ultimately,  when  the  date  arrived 
at  which,  in  terms  of  the  articles  of  roup,  the  price  was  payable, 
the  company  recorded  the  articles  and  gave  Mackenzie  a  charge  for 
the  sum  offered  by  him.     He  suspended ;  but  the  Lord  Ordinary 
(Young)  found  the  charge  orderly  proceeded.    Against  this  decision 
Mackenzie  presented  a  reclaiming  note  to  the  Second  Division. 
There  advantage  was  taken  of  the  clause  of  reference  in  the  articles 
of  roup,  and  the  whole  proceedings  were  directed  to  be  laid  before 
Professor  Eoberton  of  Glasgow,  the  arbiter  named  in  the  articles. 
The  interlocutor  pronounced  took  the  form  of  a  remit  to  Professor 
Roberton  "  to  decide  finally  on  the  plea  stated  for  the  complainer, 
rested  on  the  alleged  devolution  of  the  purchase  in  question  on  the 
second  highest  offerer  at  the  sale,  and  to  report  quam  primvm," 

The  learned  arbiter,  after  hearing  counsel,  found  in  favour  of 
Mackenzie,  on  the  ground  that  the  exposers  had  exercised  their 
option  to  devolve  the  property  on  the  second  highest  offerer.  The 
following  very  clear  and  instructive  note  accompanied  the  arbiter's 
report: — 

"  It  may  be  satisfactory  to  the  parties  if  I  now  state  the  grounds 
on  which  the  preceding  finding  is  rested. 

**  On  the  failure  of  Hub.  Mackenzie  tp  grant  boud,  only  one  of  three 
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courses  was  open  to  the  escposers — ^with,  howeverp  the  option  of 
electing  which  of  them  should  be  taken,  viz. : — 

"(L)  They  might  have  held  Mr.  Mackenzie  bound  to  im- 
plement his  purchase. 
^(2.)  They  might  have  declared  his  interest  forfeited,  and 

have  either  retained  the  property  or  re-exposed  it 
''  (3.)  They  might  have  devolved  the  property  on  Mr.  Wilson 
as  second  highest  oiferer. 

"  The  third  of  these  courses  was  the  one  actually  taken ;  and  the 
question  for  determination  is  whether,  having  taken  that  course, 
and  found  it  unsuccessful,  the  exposers  may,  as  now  desired  by 
them,  revert  to  Mr.  Mackenzie,  and  hold  him  as  the  purchaser  ! 

**  At  the  discussion  before  me  it  was  argued  on  the  part  of  the 
exposers — (1)  that  the  notarial  requisition  served  on  Mr.  Wilson 
did  not  amount  to  a  devolution ;  and  (2)  that  even  assuming  it  to 
amount  to  a  devolution,  it  must  be  taken  along  with  the  qualifica- 
tion or  reservation  attached  to  it — the  effect  of  such  quslification 
or  reservation  being,  it  was  said,  still  to  retain  Mr.  Mackenzie 
bound  as  purchaser. 

"  With  regard  to  the  first  of  these  points,  if  the  notarial  requisi- 
tion was  not  meant  or  intended  to  be  a  devolution,  I  must  frankly 
confess  myself  wholly  at  a  loss  to  conceive  the  object  or  the  pur- 
pose for  which  it  was  served.  Mr.  Wilson  was  either  to  be 
regarded  as  the  purchaser  or  he  was  not  If  he  was  not  to  be 
r^arded  as  the  purchaser,  then  clearly  the  exposers  were  absolutely 
without  right  or  title  to  require  him  to  grant  bond.  In  this  view 
the  requisition  was,  to  say  the  least  of  it,  an  improper  proceeding. 
On  the  other  hand,  if  Mr.  Wilson  was  to  be  regarded  as  the  pur- 
chaser, then  the  right  of  the  exposers  to  require  him  to  grant  bond 
was  dear  and  undoubted.  When,  then,  they  called  upon  him  to 
grant  bond,  tiieir  requisition  to  that  effect  necessarily  implied 
that  he  had  been  accepted  as  purchaser.  It  is  true  that  the 
requisition  does  not  say,  in  terms,  that  the  sale  was  devolved; 
but  looking  to  the  language  actuaJly  employed,  I  hold  that  the 
requisition  was  just  as  effectual  to  devolve  the  property  on  Mr. 
Wilson  as  if  it  had  contained  express  terms  of  devolution. 

**  With  regard  to  the  second  point  maintained  by  the  exposers — 
viz.  that  even  assuming  the  requisition  to  amount  to  a  devolution, 
the  devolution  must  be  taken  subject  to  the  reservation  by  which 
it  was  accompanied — ^let  us  now  see  in  what  terms  the  reservation 
is  expressed.  The  clause  runs  as  follows :  '  And  that  without  pre- 
judice in  any  manner  of  way  to  the  claims  of  the  said  company 
against  the  said  Qeorge  Mackenzie  under  the  said  articles  and 
minutes  of  sale,  which  shall  remain  and  subsist  to  all  intents  as  if 
this  intimation  had  not  been  made  to  you.' 

''This  leads  me  to  inquire  what  were  the  claims  competent  to 
the  exposers  under  the  articles  of  roup.  As  r^;ards  the  minutes 
of  aale»  they  contain,  of  oooibq^  nothing  but  the  oflbra. 
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''The  fourth  article  provides  that  in  the  event  of  the  person  pre- 
ferred to  the  purchase  failing  to  grant  the  stipulated-for  bond,  he 
should,  in  the  option  of  the  exposers,  not  only  forfeit  his  interest 
in  the  purchase,  but  also  be  liable  to  the  exposers  in  one-fifth 
part  of  the  price  offered  by  him  in  name  of  damages.  Further, 
and  after  providing  for  the  case  of  devolution,  it  provides, '  that 
nothing  herein  contained,  particularly  the  exercise  of  the  said 
option  on  the  part  of  the  exposers,  shall  deprive  the  exposers  of 
the  right  to  sue  the  offerer  preferred  to  the  purchase,  and  the  other 
offerers  on  his  default,  or  any  of  them,  for  the  said  sum  of  £100 
stipulated  to  be  paid  by  the  offerer  preferred  to  the  purchase 
within  five  daya  after  the  roup,  even  altnough  they  should  elect  to 
expose  the  subjects  of  new  to  sale,  to  hold  the  same  themselves,  or 
to  declare  them  to  belong  to  the  immediately  preceding  offerer;  or 
to  hold  and  apply  for  their  own  behoof  the  said  sum  of  £100,  if 
the  same  shall  have  been  paid,  in  name  of  liquidate  damages,  if 
the  sale  shall  not  be  completed  within  twenty-one  days  aft^  the 
said  11th  November  1878,  which  they  are  hereby  authorited  to  do.' 
Moreover,  the  offerers  bound  themselves  to  tviBl  their  respective 
parte  of  the  premises  under  a  penalty  of  £500,  over  and  above 
performance. 

"  These  were  the  only  claims  authorized  or  contemplated  by  the 
articles  of  roup.  They  may  be  summarized  thus— (1)  one-fifth 
part  of  the  price  offered ;  (2)  forfeiture  of  the  £100 ;  and  (3)  a 
penalty  of  £500,  whatever  the  value  of  that  penalty  might  be. 

''It  was,  of  course,  perfectly  competent  for  the  exposers  to 
reserve  full  and  entire  all  their  clauns  against  Mr.  Mackenzie. 
But  I  take  it  to  be  clear  that  they  had  no  right  whatever  to  go 
beyond  daims  neither  authorized  nor  contemplated  by  the  articles- 
of  roup.  If  they  went  beyond  the  claims  so  authorized  or  con- 
templated, then  they  were  importing  into  the  transaction  new 
terms,  new  conditions,  of  their  own  making ;  terms  and  conditions 
to  which  Mr.  Mackenzie  had  never  agreed  to  become  a  party; 
terms  and  conditions  which  they  are  not  now  entitled  to  impose 
upon  him.  This  being  so,  the  notarial  requisition  f  aUs  to  be  read  as 
reserving  only  such  claims  as  were  authorized  or  contemplated  by 
the  articles  of  roup — in  other  words,  claims  for  damages  in  respect 
of  non-implement 

''  It  was  further  axgued  on  behalf  of  the  exposers  that  in  order 
to  the  completeness  of  the  requisition  as  a  devolution,  some  act 
of  acceptance  on  the  part  of  Mr.  Wilson  was  necessary,  and  that 
inasmuch  as  there  was  no  such  acceptance  the  devolution  is 
without  proper  legal  effect — ^in  other  words,  that  there  has  truly 
been  no  devolution,  and  consequently  that  Mr.  Mackenzie  still 
remains  the  purchaser. 

"  This  view  I  take  to  be  entirely  erroneous.  In  order  to  con- 
stitute  a  valid  contract  of  sale  simple  offer  and  simple  acceptance 
are  soffioient    The  one  party  oflbrs  to  buy  or  to  sell,  as  t^  case 
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may  be,  and  the  other  accepts.  In  our  law  there  is  no  such  rule 
as  this — that  in  order  to  constitute  the  contract  of  sale — ^in  order 
to  make  the  transaction  binding  on  both  parties — another  step  is 
needed,  viz.  an  acceptance  hj  the  offerer  of  the  acceptance  given 
to  his  offer. 

*'  In  the  present  case,  then,  the  requisition  served  on  Mr.  Wilson 
was  truly  the  acceptance  of  his  offer — and  the  moment  it  was 
served  the  contract  of  sale  between  the  parties  was  complete.  Of 
course  it  was  another  question  whether  Mr.  Wilson  would  be  able 
to  implement  his  part  of  the  transaction. 

"  The  view  which  I  have  just  been  expressing,  viz.  that  the 
requisition  served  on  Mr.  Wilson  was  truly  the  acceptance  of  his 
offer,  derives  ample  confirmation  from  the  opinions  of  two  of  the 
judges  in  the  well-known  case  of  ffannay  v.  Stothert  and  Others, 
March  8, 1788,  as  reported  by  Lord  Hailes,  vol.  ii  p.  1046.  In  that 
case,  the  particulars  of  which  are  to  be  found  in  Morison's  Diction- 
ary, p.  14194,  one  of  the  conditions  was  to  the  effect  that  if  the 
highest  offerer  failed  to  find  security  within  thirty  days,  the  pur- 
chase should  devolve  on  the  next  highest  offerer.  The  highest 
offerer  having  failed  to  find  security  within  the  specified  period, 
intimation  was  made  by  the  common  agent  in  the  sale  to  the  next 
highest  offerers.  In  a  question  between  the  highest  offerer  on  the 
one  hand  and  the  next  highest  offerers  on  the  other,  it  was  held 
that  the  latter  by  having  been  called  on  to  perform  their  part  of 
the  agreement  had  thus  acquired  a  positive  right  to  demand  recip- 
rocal performance. 

**  One  of  the  judges  to  whom  I  have  referred — Lord  Eskgrove, 
afterwards  Lord  Justice-Clerk,  and  famous  as  a  feudal  conveyancer 
— expressed  himself  thus :  '  The  condition,  being  made  absolute,  is 
in  favour  of  the  creditors'  {i.e.  the  exposers);  'and  therefore  they 
are  not  bound  to  insist  against  the  prior  offerer '  {i.e,  the  next  high- 
est offerer),  'but  the  prior  offerer  may  insist  by  protest  to  be 
relieved.  Here  the  creditors  pa^ssfrom  the  last  offerer,  and  require 
the  prior  to  stand  to  the  bargain.  What  defence  could  tlie  prior 
offerer  have  ?  Hone.*  This  language,  if  it  means  anything,  clearly 
means  this — that  if  the  prior  offerer  neither  had  nor  could  have 
any  defence,  the  reason  simply  was  that  the  requisition  made  upon 
him  was  the  acceptance  of  his  offer,  and  that  such  acceptance  com- 
pleted the  contract  of  sale,  and  constituted  him  the  purchaser  of 
the  property.  He  was  then  vested  with  a  positive  right  to 
demand  reciprocal  or  specific  performance;  and  the  existence  of 
this  right  in  his  person  necessarily  excluded  not  only  any  right  in 
the  highest  offerer  to  demand  specific  performance,  but  also  any 
right  on  the  part  of  the  exposers  to  require  specific  performance 
from  the  highest  offerer. 

"  The  other  judge  referred  to— viz.  Lord  Braxfield,  afterwards 
Lord  Jostice-Clerk,  and  also  famous  as  a  feudal  conveyancer — 

1/  By  the  lapse  of  thirty  days,  or  of  any  other  stipulated  time, 
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there  is  no  jus  qucBsUvm,  to  the  prior  offerer,  for  the  stipulation  is 
in  favour  not  of  him,  but  of  the  creditors.  When,  however,  the 
creditors  say  that  they  are  not  willing  to  rely  on  the  personal 
security  of  the  last  offerer,  but,  on  the  contrary,  require  the  prior 
offerer  to  find  caution  within  ten  days;  there  the  prior , offerer  is 
hounds  and  the  transaction  is  finished!  Is  it  necessary  to  add  that 
if  the  prior  offerer  is  bound  as  purchaser,  and  the  transaction  is 
finished,  the  highest  offerer  cannot  possibly  be  regarded  as  pur- 
chaser, or  be  called  upon  to  take  the  property,  however  liable  he 
may  be  for  damages  ? 

"  The  only  difference  between  the  case  of  Hannay  and  the  pre- 
sent case  is — that  there  the  question  was  one  between  two  sets  of 
offerers,  whereas  here  it  is  one  between  the  exposers  and  an  offerer. 
This  difference,  however,  is  of  no  moment,  for  the  judgment  in 
Hannay  turned  upon  the  fact  that  in  respect  of  the  devolution  the 
second  highest  offerer  had  acquired  a  positive  right  to  demand 
reciprocal  performance.  Now,  if  in  a  question  between  two  sets  of 
offerers  the  obligation  of  reciprocal  perfonnance  was  recognised,  not 
the  less  does  it  fall  to  be  recognised  in  a  question  between  the 
exposers  on  the  one  hand  and  an  offerer  on  the  other. 

''  It  was  likewise  maintained  on  behalf  of  the  exposers  that  the 
sale  to  Mr.  Wilson  was  not  an  absolute  or  unconditional  sale,  but 
a  sale  contingent  or  conditional  on  his  granting  the  wished-for 
bond — the  inference  sought  to  be  drawn  from  this  argument  being 
that  until  a  bond  was  granted,  the  condition  on  which  Mr.  Wilson 
was  to  become  the  purchaser  had  not  been  fulfilled,  and  conse- 
quently that  Mr.  Mackenzie  still  remained  undivested  of  his 
character  of  purchaser.  I  am  not  at  all  prepared  to  say  that  the 
sale  was  not  a  conditional  one ;  indeed,  this  may  be  admitted — I 
mean  as  regards  Mr.  Wilson,  for  in  the  event  of  his  not  granting 
bond  within  the  specified  period,  it  was  in  the  option  of  the  ex- 
posers either  to  hold  him  to  the  contract,  or  to  insist  upon  damage^ 
in  terms  of  the  articles  of  roup.  In  all  this,  however,  there  is,  as 
I  think,  nothing  to  impair  either  the  fact  of  devolution  having 
taken  place,  or  the  result  involved  in  that  fact,  viz.  the  liberation 
of  Mr.  Mackenzie  from  the  purchase  of  the  property.  That  libera- 
tion is  not  necessarily,  nor  indeed  in  any  way,  connected  with  or 
dependent  upon  the  purification  or  non-purification  of  the  condition 
on  which  Mr.  Wilson  was  to  become  the  purchaser.  It  is  a  matter 
which  stands  by  itself,  and  which  falls  to  be  determined  by  the 
fact  that — to  use  the  language  of  Lord  Eskgrove — the  exposers  had 
'  pa^ssed  from  the  last  offerer.'  Of  course  instead  of  passing  from 
Mr.  Mackenzie,  they  might  have  held  him  to  the  contract  of  sale. 
But  they  exercised  their  undoubted  option  of  declaring  his  interest 
in  the  purchase  forfeited — in  other  words,  they  annvUed  the  con- 
tract of  sale  as  between  him  and  themselves — except,  of  course,  as 
regards  their  claim  for  damages.  And  having  so  acted,  they  are 
now  met  with  a  plea  which  is  perfectly  applicable  to  the  circum- 
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stanoes,  and  whicli  I  take  to  be  unaoflweTable,  viz.  that  inasmuch 
as  ihey  are  free,  hs  also  is  free,  for  the  role  of  law  is  that  both 
parties  must  be  bound  or  neither.  J.  R" 


LOBD  JUSTICE  BRAMWELL  ON  ACTIONS  OF 

NEGLIGENCE. 

(.FVoifi  the  **  SolieUonf  Journal.**) 

Thb  recent  case  of  Lax  v.  The  Corporation  of  Darlington  (28  W.  R 
221,  L.  R  6  Ex.  D.  28)  afforded  an  opportunity  to  Lord  Justice 
Bramwell  for  giving  fresh  expression  to  his  weU-known  views  on 
the  subject  of  actions  for  negligenca  No  one  who  has  had  much 
opportunity  of  hearing  or  reading  what  the  learned  Lord  Justice 
has  at  various  times  said  in  relation  to  such  actions  can  be  ign<»ant 
of  the  turn  of  his  thought  on  this  subject  There  is  a  now  famous 
dilemma  which  he  put  in  a  case  where  a  man  injured  himself  by 
falling  over  something  in  an  insufficiently  lighted  station.  '^  If  it 
was  too  dark  for  the  man  to  see,  he  had  no  business  to  go  there 
If  it  was  light  enough  for  him  to  see,  he  had  no  business  to  tumble 
over  the  obstacle."  There  is  no  kinder-hearted  judge  on  the  bench 
than  the  Lord  Justice,  but  lus  sense  of  justice  and  reason  has  alwajrs 
revolted  against  allowing  sentiment  to  affect  the  decision  in  actions 
of  negligence  when  brought  against  public  bodies  or  wealthy 
defendauta  The  tendency  of  juries  in  the  case  of  railway  com« 
panies  is  to  make  them  as  nearly  as  possible  insurers  of  the 
passenger,  even  agiednst  the  effects  of  his  own  precipitation  and 
carelessness.  Things  that  no  one  would  dream  of  treating  as 
negligence  in  the  case  of  ordinary  individuals  are  treated  as  negli- 
gence in  the  case  of  companies.  The  truth  is  that  juries  will  con- 
tinually find  against  the  evidence  as  to  whether  there  has  been 
negligence,  and  the  power  of  the  courts  to  set  them  right  Ib 
necessarily  limited.  It  is  no  use  ordering  new  trials  when  the 
jury  is  sure  to  find  the  same  way,  and  so  the  whole  standard  of 
what  constitutes  negligence  gradually  becomes  warped.  Take  this 
example  of  facts  tlmt  would  infallibly  result  in  a  verdict  of  negli- 
gence against  a  railway  company.  A  flurried  old  person  at  a 
bustling  junction  cannot  find  out  his  or  her  train  till  the  last 
moment,  and  wants  to  get  in  just  as  the  train  is  being  whistled  out 
of  the  station.  A  jyorter  runs  up ;  he  wishes  to  do  the  best  he  can 
for  the  passenger;  there  is  no  time  for  much  deliberation,  and  so 
he  bundles  the  old  person  into  a  carriage ;  the  old  person  gets  his 
or  her  thumb  shut  in  the  door,  and  hence  arises  the  class  of  case 
known  as  a  thumb  casa  Now  we  should  be  veiy  much  disposed 
to  think  that  this  ought  to  be  regarded  purely  in  the  light  of  an 
unfortunate  accident  Ux  which  no  one  can  be  said  to  be  to  blame. 
Ne^igenoe  ot^ht  to  imply  something,  of  whatever  degree,  in  the 
nature  of  moral  delinquency.    The  porter  in  the  case  we  put  is 
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reallj  doing  the  best  he  can  do  under  the  ciicumstances.  He 
knows  that  the  train,  though  not  actually  started,  will  start  in  a 
moment  If  it  had  actually  started,  his  duty  would  be  to  prevent 
the  passenger  from  getting  in,  though,  in  such  cases,  passengers 
are  idways  assenting  parties  to  being  got  in.  He  thinks  there  will 
be  just  time,  with  ma  assistance,  for  the  passenger  to  get  in,  and 
this  the  passenger  is  ei^er  to  do.  It  is  a  choice  of  evils,  an  emer- 
gency, and  he  does  bis  best  We  cannot  see  that  the  passenger 
has  any  real  reason  to  impute  negligence  to  the  porter.  This  may 
be  taken  as  a  typical  case.  It  would  almost  require  a  porter  to 
attend  to  eveiy  passenger  who  comes  into  a  station  to  satisfy  tilie 
duties  which,  according  to  counsel  for  plaintiffs  in  such  cases,  are 
incumbent  upon  a  railway  company. 

But,  notwithstanding  these  considerations,  we  think  Lord  Justice 
Bramwell,  in  his  revolt  against  the  injustice  that  is  often  done  to 
companies  in  these  actions,  sometimes  tends  too  strongly  in  the 
opposite  directioa  The  class  of  cases  in  which  the  learned  Lord 
Justice  has  expressed  the  strongest  views  in  favour  of  the  defend- 
ants in  actions  of  negligence  are  cases  in  which,  though  there  is 
some  amount  of  negligence  or  default  on  the  part  of  the  defendants, 
the  plaintiiTs  voluntary  act  has  also  conduced  to  the  mischief.  For 
instance,  in  platform  cases,  if  the  plaintiff  did  not  get  out,  the 
company's  negligence  eould  not  produce  personal  injuries.  The 
suggestion,  therefore,  was  that  the  '*per  quod"  failed  to  be  proved. 
To  meet  that,  the  doctrine  of  "  invitation  to  alight "  was  devised, 
and  every  reader  of  law  reports  knows  into  what  subtleties  that 
class  of  cases  has  carried  the  law  of  negligence.  We  should  wish 
to  regard  this  class  of  questions  with  some  breadth  of  view.  It 
seems  to  us  that  the  real  question  is  whether  if  no  mischief  would 
have  followed  the  defendants'  negligence  without  an  intervening 
act  on  the  part  of  the  plaintiff,  done  by  the  plaintiff  with  full  power 
of  estimating  the  risk  he  was  running,  there  can  be  liability  on  the 
part  of  the  defendants.  We  strongly  suspect  that  the  learned  Lord 
Justice  would  answer  this  proposition  in  the  negative,  and  we 
admit  that  at  first  sight  there  are  strong  grounds  in  reason  and  logic 
in  his  favour.  He  says,  commenting  upon  the  well-known  case  of 
Olayards  v.  Deihick  (12  Q.  B.  439),  "  It  was  there  asked, '  Was  the 
cabman  bound  to  stay  in  all  day  ? '  Bound  to  whom  T  A  person 
being  bound,  supposes  his  being  bound  to  somebody.  It  is  an  in- 
accurate expression.  One  does  not  care  about  words  except  when 
they  nuslead.  The  expression  *  bound '  was  used  there.  Why,  of 
course,  he  was  not  bound,  because  there  was  nobody  to  say  to  him 
'  you  shall'  But  if  he  chooses  to  go  out  with  an  obvious  danger 
before  him,  he  must  take  the  consequences.  Suppose  a  man  is  shut 
Qp  in  the  top  room  of  a  house  unlawfully,  is  he  bound  to  stay  there  ? 
He  is  not  bound  to  do  anjrthing  of  the  idnd.  He  may  jump  out  if 
he  likes  to  run  the  risk  of  breeSdns  his  neck  or  his  limbs ;  he  may 
let  himself  dow«  by  a  rope  or  ladder^  bat  if  he  runs  the  xiak  of 
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defendaotB  for  the  inoonyenience  or  restriction  of  lawful  right 
which  they  might  suffer  through  the  defendants'  n^ligence  or 
breach  of  duty.  A  man  has  a  right  to  go  on  the  footpath  If  the 
only  remedy  for  swinging  bales  in  a  negligent  manner  over  it  was 
an  action  for  nuisance  in  respect  of  the  damage  occasioned  by 
having  to  go  a  little  distance  into  a  muddy  roadway,  the  owners  of 
adjoining  warehouses  might,  practically  speaking,  hoist  bales  over 
the  footpaths  in  the  most  negligent  manner  with  impunity,  and  the 
right  of  the  public  to  use  the  footpaths  in  safety  would  be  practi- 
ddly  a  nonentity.  So,  if  a  passenger  in  a  train  pulled  up  beyond 
the  platform  must  go  on  to  the  next  station,  and  bring  his  action 
for  damages  for  so  being  carried  on,  in  a  vast  majority  of  instances 
his  remedy  would  be  not  worth  pursuing.  We  might  multiply 
illustrations  of  this  usque  ad  nauseam.  We  fully  admit  that  juries 
are  constantly  going  wrong  in  their  findings  both  as  to  the  existence 
of  negligence  and  the  non-existence  of  contributory  negligence ; 
but  we  are  not  convinced  by  the  learned  Lord  Justice's  reasoning 
as  to  the  unsoundness  of  the  views  which  he  combats.  It  seems 
to  us  to  be  generally  expedient  that  a  person  towards  whom  there 
has  been  a  breach  of  contract  or  duty  should  be  entitled  to  recover 
in  respect  of  damages  which  it  may  be  -reasonably  contemplated 
he  would  incur  by  reason  of  such  breach  of  contract  or  duty, 
even  when  immediately  caused  by  his  own  intervening  action; 
but  it  is  quite  right  that  his  title  to  recover  should  be 
limited  by  the  countervailing  proposition  that  when  the 
damages  cannot  reasonably  be  looked  upon  as  the  result  of  the 
breach  of  duty  or  contract,  he  should  not  recover — as,  foi^  instance, 
when  they  are  caused  by  an  intervening  act  of  his  own  of  a 
reckless  or  unreasonable  character.  An  act  of  negligence  or 
breach  of  contract  which,  through  the  intervening  action  of  the 
party  injured,  causes  injury,  ought  to  give  a  right  of  action  where 
such  intervening  action  is  that  which  a  prudent  and  reasonable 
man  would  regard  as  a  reasonably  safe  course  of  action.  In  such 
case  the  damage  may  fairly  be  said  to  spring  from  the  n^ligence 
or  breach  of  contract.  But  when  the  negligence  or  breach  of  duty 
but  for  the  unreasonable  or  negligent  action  of  the  party  injured 
would  not  have  occasioned  the  injury,  there  should  be  no  right  of 
action,  as  the  damage  cannot  fairly  be  said  to  have  arisen  from  the 
defendant's  act  or  default  This  is,  in  truth,  nothing  more  than 
the  ordinary  doctrine  with  regard  to  contributory  n^ligence* 

On  consideration,  we  feel  inclined  (with  due  submission)  to 
defy  the  learned  Lord  Justice  to  escape  from  the  "prudent  man  " 
test  that  he  so  much  objects  to.  It  enters  into  almost  every  case, 
except  where  the  injury  is  the  direct  result  of  the  defendant's  act 
In  every  case  where  intervening  action  of  the  plaintiff  is  a  necessary 
condition  of  the  damage  resulting  from  the  defendant's  negligence, 
you  must  consider  the  character  of  the  plaintiff's  intervening 
action.    To  take  a  case  at  random.    A  surveyor  of  highways 
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leaves  a  great  heap  of  stones  in  the  middle  of  a  road.  A  person 
driving  along  on  a  dark  night  comes  to  grief  in  consequence.  He 
need  not  have  driven  along  in  the  dark.  You  must  consider 
whether  the  act  of  driving  along  in  the  dark  was  prudent^  and 
whether  the  pace  at  which  he  drove  was  prudent  under  the  cir- 
cumstances, and  so  forth.  Some  may  say  the  case  is  obvious,  but 
this  is  a  mere  matter  of  degree.  If  you  must  consider  the  prudence 
of  the  intervening  action  in  one  case,  you  must  in  all.  It  may 
be  said  that  the  public  enjoyment  of  the  right  of  transit  on  roads 
at  night  would  be  greatly  interfered  with  by  the  negligence  of 
road  surveyors,  if  everybody  driving  at  night  was  bound  to  take 
aU  risks.  We  say  thsX  precisely  similar  considerations,  though 
perhaps  in  different  degrees,  apply  to  the  cases  of  persons  injured 
by  pUitform  accidents,  or  by  bales  falling  on  footpaths.  The 
question  whether  a  man  is  the  author  of  his  own  wrong,  or  can  be 
said  to  be  damaged  by  the  fault  of  another,  must  depend  on  the 
relation  between  the  conduct  and  actions  of  both  parties,  which 
may  vary  in  each  particular  case,  and  we  believe  that  it  must 
generally  be  determined  by  considerations  substantially  the  same 
as  those  so  forcibly  criticised  by  Lord  Justice  Bramwell,  though 
they  may  be  capable  of  more  accurate  modes  of  expression 
than  those  with  which  he  finds  fault  We  see  no  medium 
between  this  conclusion  and  the  conclusion  that  no  person 
can  ever  recover  in  an  action  of  negligence  where  his  own 
intervening  act  in  incurring  risk  has  conduced  to  the  injury. 
Such  a  proposition  seems  to  us  to  be  contradicted  by  hundreds  of 
decided  cases,  and  to  be  contrary  to  the  obvious  principles  of 
expediency. 


INJURIES  TO  CHILDREN  — THE  RULE  OF  IMPUTED 
NEGLIGENCE  IN  ENGLAND  AND  AMERICA. 

{From  the  *' Southern  Law  Review.'*) 

In  actions  for  this  class  of  injuries,  it  is  necessary  to  consider 
several  essential  particulars:  1.  The  age  and  capacity  of  the 
injured  child;  2.  Whether  the  court  having  jurisdiction  of  the 
action  will  apply  what  is  technically  known  as  the  rule  of 
"  imputed  negligence ; "  S.  Whether  the  action  is  by  the  injured 
child,  or  by  its  parents,  for  loss  of  service,  expense  of  medical 
treatment,  or  for  a  statutory  penalty  in  case  of  death;  4.  The 
circumstances  of  injury. 

/.  Age  cmd  Capacity  of  the  Child, — ^When  it  is  clearly 
established  that  a  child's  infirmities  of  age  or  intellect  are  such 
that  it  has  no  capacity  for  distinc^uishing  between  circumstances  of 
danger  and  safety,  or  avoiding  the  one  in  preference  to  the  other, 
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the  court  will,  as  a  matter  of  law,  pronounce  it  non  8ui  jiiri^,  and 
therefore  personally  incapable  of  contributory  negligence.  When 
its  incapacity  does  not  clearly  appear,  it  is  a  proper  question  for 
the  jury  whether  the  child  is  8iii  juris.  On  the  other  hand,  when 
it  is  evident  that  the  child  is  capable  of  caring  efficiently  for  its 
safety,  the  court  will,  as  a  matter  of  law,  pronounce  it  s^ui  juris. 

Thus  it  has  been  held  as  a  matter  of  law  that  children  of  the 
following  ages  are  to  be  regarded  as  non  am  juris:  One  year  and 
five  months,  two  years,  two  years  and  four  months,  two  years  and 
nine  months,  three  years  and  seven  months,  nearly  four  years,  four 
years,  under  five  years,  five  years,  six  years,  and,  it  would  seem, 
even  seven  years.  But  this  question  was  decided  by  the  jury  in 
cases  of  children  of  the  following  ages:  Ten  years,  eight  years, 
nearly  seven  years,  six  years  and  seven  months,  six  years,  five  and 
one-half  years,  five  years,  and  even  four  years  and  seven  months. 
However,  a  boy  nearly  eleven  years  old,  active  and  intelligent,  has 
been  pronounced  by  the  court  capable  of  taking  care  of  himself 
upon  the  street. 

When  the  age  of  the  child  is  such  that  it  is  close  upon  the 
dividing  line  between  that  class  of  children  whom  the  court  will 
pronounce  Tion  sui  juris  and  that  which  is  relegated  to  the 
decision  of  the  jury,  it  is  not  surprising  to  find  testimony  that  the 
child  is  one  of  more  than  ordinary  intelligence  and  activity,  or 
possessed  of  discretion  in  advance  of  its  years  and  size ;  for  it  being 
established  that  the  child  is  capable  of  appreciating  danger  and 
avoiding  it,  the  parent  will  not  be  subject  to  the  charge  of  negli- 
gence in  allowing  it  to  go  at  large  with  a  certain  degree  of  freedom. 

//.  The  Rule  of  Imputed  Negligence — Hartjield  v.  Roper. — 
The  rule  which  imputes  the  negligence  of  the  parents  of  children, 
or  the  custodians  of  other  persons  non  sui  juris,  to  their  respec- 
tive charges  found  expression  in  this  country  for  the  first  time  in 
the  case  of  HaHjield  v.  Roper ^  and  twenty  years  before  it  received 
the  sanction  of  the  English  courts. 

It  was  resolved  in  Hartjield  v.  Roper  that  where  a  child  of  such 
tender  age  as  not  to  possess  sufficient  discretion  to  avoid  danger, 
is  permitted  by  its  parents  to  be  in  a  public  highway,  without  any 
one  to  guard  it,  and  is  there  run  over  by  a  traveller  and  injured, 
neither  trespass  nor  case  will  lie,  unless  the  injury  be  "  voluntary  " 
or  the  result  of  "  gross  neglect "  on  the  part  of  such  traveller.  In 
an  action  for  such  injury,  if  the  conduct  of  the  child  be  such  as 
would  constitute  negligence  on  the  part  of  an  adult,  although  the 
child,  by  reason  of  its  tender  age,  be  incapable  of  using  that  degree 
of  care  which  is  expected  of  a  person  of  prudence,  the  want  of  such 
care  on  the  part  of  parents  or  guardians  of  the  child  furnishes  a 
complete  defence  to  an  action  by  the  child  for  the  injury  sustained. 

A  single  extract  from  the  opinion  of  the  court  will  be  sufficient 
to  present  the  grounds  of  the  decision.  Said  Cowen,  J.:  "An 
infant  is  not  sui  jui'is.     He  belongs  to  another,  to  whom  discretion 
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in  the  care  of  his  person  is  exclusively  confided.  That  person  is 
keeper  and  agent  for  this  purpose ;  and,  in  respect  to  thini  persons, 
his  act  must  be  deemed  that  of  the  infant ;  his  neglect,  the  infant's 
neglect" 

(1.)  Oommi&nita  wpon  HaHfidd  v.  Roper. — That  the  learned 
justice,  in  casting  about  himself  for  some  legal  principle  upon 
which  to  base  this  rule,  should  have  hit  upon  that  of  agency,  was 
exceedingly  unfortunate,  as  has  been  frequently  remarked.  There 
is  nothing  whatever  in  the  relation  of  parent  and  child  which  is  in 
the  slightest  degree  analogous  to  that  of  principal  and  agent.  It 
is  as  fair  to  say  that  the  child  is  the  agent  of  the  parent  as  vice 
versa,  perhaps  more  so ;  for,  in  certain  cases,  the  child  may  bind 
the  parent.  Persons  non  sv/i  juris  are  wholly  incapable  of  appoint- 
ing an  agent.  To  say  that  the  law  will  impl^  this  relation  under 
the  circumstances  is  to  beg  the  question.  It  is  foreign  to  the  idea 
of  agency  that  the  principal  should  be  subject  to  the  control  of  the 
agent  The  order  is  the  reverse.  Contrary  to  the  general  rule  of 
agency,  it  is  noticeable  that  the  authority  of  this  "  agent "  is  dele- 
gated with  the  utmost  facility.  Thus,  in  jurisdictions  which 
recognise  the  rule  of  imputed  negligence,  it  matters  not  whether 
the  temporary  custodian  of  the  child  be  the  parent  or  otherwise. 
The  negligence  of  any  person  in  whose  care  the  child  is  placed  by 
parental  authority  is  imputed  to  the  child.  The  non-feasance  or 
misfeasance  of  an  agent,  in  matters  pertaining  to  his  trust,  subjects 
him  to  an  action  by  his  principal;  then,  upon  this  supposition  of 
agency,  if  the  child  has  suffered  through  the  dereliction  of  the 
parent,  he  is  clearly  responsible  in  an  action  by  his  o£bpring.  The 
first  case  of  this  lund  is  yet  to  be  heard  of.  As  well  might  the 
father  be  made  to  respond  in  damages  to  the  child  for  the  imper- 
fect healing  of  a  broken  limb  through  want  of  proper  surgical 
attention.  Every  application  of  the  well-known  tests  of  the  rela- 
tion of  principal  and  agent  is  a  red/uctio  ad  abewrdy/m. 

The  truth  is,  that  this  is  a  simple  matter,  which  is  made  com- 
plex by  the  introduction  of  a  consideration  entirely  foreign  to  it. 
The  parent  owes  the  child  a  variety  of  duties,  which  are  as  natural 
as  they  are  legal,  particularly  the  duty  of  protection.  Upon  this 
ground  it  might  reasonably  be  held  that  in  actions  for  injuries  to 
the  child,  caused  by  the  concurrent  negligence  of  the  defendant 
and  the  parent,  person  in  loco  parentis,  or  having  authoritative 
control  of  the  child,  the  identity  of  the  child  with  either  of  the 
foregoing  prevents  a  recovery.  And,  in  the  judgment  of  the 
writer,  the  application  of  the  rule  of  imputed  negligence  should  be 
limited  strictly  to  cases  in  which  this  identification  is  comjdete, 

(2.)  The  English  Rule — Waite  v.  North-Eastern  Mail/way 
Company. — This  is  well  illustrated  by  the  leading  and  only  case 
on  the  subject  in  the  English  reports,  the  facts  of  which  were,  that 
the  plaintiff,  a  child  five  years  old,  was  in  charge  of  its  grand- 
mother, who  procured  tickets  for  both  at  a  railway  station,  with 
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the  intention  of  taking  the  train  at  that  place.  The  pair,  in 
crossing  the  line,  for  the  purpose  of  reaching  a  platform  on  the 
other  side  of  the  station,  opposite  the  ticket-office,  were  run  down 
by  a  train,  under  circumstances  (as  the  jury  found)  of  concurrent 
negligence  on  the  part  of  the  grandmother  and  the  servants  of  the 
defendant.  The  grandmother  was  killed,  and  the  plaintiff  received 
personal  injuries  for  which  the  suit  was  brought.  Lord  Campbell, 
Chief-Justice,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench,  expressly  repudiated  the  notion  that  the  person  in  charge 
of  the  plaintiff  might  be  considered  as  his  agent.  He  based  his 
opinion  upon  the  fact  of  identification  of  the  elder  person  and  her 
charge,  saying,  "  A  complete  identification  seems  to  us  to  be  con- 
stituted between  the  plaintiff  and  the  party  whose  negligence  con- 
tributed to  the  damage  which  is  the  alleged  cause  of  action,  in  the 
same  manner  as  if  the  plaintiff  had  been  a  baby  only  a  few  days 
old,  to  be  carried  in  a  nurse's  arms." 

This  view  prevailed  also  in  the  Court  of  Exchequer  Chamber, 
on  appeal  The  judges,  it  is  true,  quite  generally  based  their 
opinions  upon  the  ground  that  the  action  was  for  a  breach  of  duty 
arising  out  of  the  contract  of  carriage  made  with  the  person  having 
the  plaintiff  in  charge ;  but  Williams,  J.,  seems  to  have  put  the 
matter  on  the  proper  foundation  when  he  expressed  the  view  that 
what  was  resolved  in  this  case  would  be  true,  generally,  in  the 
absence  of  all  contract  relation  whatsoever.  Said  he,  "  The  person 
who  has  the  charge  of  the  child  is  identified  with  the  child.  K  a 
father  drives  a  carriage,  in  which  his  infant  child  is,  in  such  a  way 
that  he  incurs  an  accident,  which,  by  the  exercise  of  reasonable 
care,  he  might  have  avoided,  it  would  be  strange  to  say,  that  though 
he  himself  could  not  maintain  an  action,  the  child  could." 

(3.)  This  Rule  to  be  preferred. — The  rule  as  expressed  in  the 
case  just  noticed  would  seem  to  be  grounded  in  policy,  rather  than 
upon  any  legal  principle.  Said  Crowder,  J.,  "The  case  is  the 
same  as  if  the  child  had  been  in  the  mother's  arms;"  and  per 
Williams,  J.,  "  So,  if  the  child  be  in  the  arms  of  a  person  who  does 
not  choose  to  get  out  of  the  way  of  a  train."  Thus  it  appears 
that  the  rule  is,  that  the  negligence  of  any  person  having  authori- 
tative charge  of  a  child  which  is  capable  of  exercising  little  or  no 
care  for  its  own  protection,  constitutes  a  bar  to  an  action  by  the 
child  for  an  injury  received  while  such  guardian  is  so  immediately 
present  as  to  have  the  child  physically  under  control.  This  rule 
would  seem  to  be  based  upon  the  soundest  policy.  The  sins  of  the 
parent  must  be,  in  a  measure,  visited  upon  the  child.  M  the  child 
enjoys  all  the  advantages  flowing  from  parental  or  other  authority 
and  protection,  it  certainly  should,  to  some  extent,  suffer  from  the 
consequences  of  the  most  obvious  and  culpable  neglect  of  the 
guardian  to  perform  this  duty.  Plainly,  the  child  ought  not  to  be 
answerable  for  every  species  of  negligence  on  the  part  of  its  legal 
guardians.     This  would  violate  a  well-established  rule,  that  negli- 
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gence  which  is  not  the  proximate  cause  of  the  injury  cannot  be 
considered  as  in  the  chain  of  causation,  and  therefore  available  by 
way  of  defence.  But  negligence  of  such  a  character  that  the 
accident  would  not  have  happened,  although  the  defendant  was 
precedently  or  concurrently  guilty  of  negligence,  is  always  available 
by  way  of  defence.  BuMerJiela  v.  Foi^ester  was  never  doubted, 
though  cited  as  frequently  as  any  case  in  the  reports.  Where, 
then,  shall  the  line  be  drawn  ?  What  negligence  of  the  parent  or 
guardian  shall  be  imputed  to  the  child  ?  The  decision  of  the 
court  in  Waite  v.  North-Eastern  Railway  Company  would  seem 
to  indicate  the  true  position,  and  the  limits  of  the  rule. 

This  rule  should  not  be  confounded  with  the  absurd  and  re- 
pudiated doctrine  of  Thorogood  v.  Bryan,  and  kindred  cases,  which 
imputes  to  the  passenger  in  the  vehicle  of  a  common  carrier  the 
negligence  of.  his  own  carrier,  in  cases  of  injuries  caused  by  the 
concurrent  negligence  of  such  carrier  and  the  defendant.  There 
is  no  analogy  between  the  cases.  The  rule  in  that  case  ought  to 
fail,  because  the  identification  of  the  carrier  and  passenger  is  not 
complete,  the  passenger  being  in  no  such  state  of  subjection  to 
his  carrier  as  is  the  child  to  its  parent  or  protector,  and  capable, 
moreover,  of  exercising  some  degree  of  care  for  his  safety,  indepen- 
dently of  the  negligence  of  his  carrier.  The  passenger,  being  aui 
juris,  cannot  be  considered  as  identified  with  his  carrier,  unless 
upon  the  theory  of  agency,  a  relation  which  cannot  be  pretended 
to  exist,  as  he  has  no  control,  management,  or  even  advisory  power, 
over  the  servants  of  the  carrier. 

Upon  the  principle  of  the  English  rule,  the  decision  in  HoUy  v. 
Boston  Oasligkt  Company  is  plainly  supportable,  although  the 
child,  plaintiff  in  the  case,  was  nine  years  old,  a  period  of  maturity 
at  which,  ordinarily,  a  child  is  exempted  from  the  imputation  of 
negligence  on  the  part  of  its  custodian.  It  will  be  seen  that  the 
presence  of  the  parent  had  the  effect  of  imputing  to  the  child  his 
negligence.  The  plaintiff  was  made  sick  by  the  escape  of  gas  in 
her  father's  house.  The  facts  were,  that  about  the  middle  of  the 
day  the  father  detected  the  odour  of  gas  in  his  residence,  of  which 
the  agent  of  the  defendant  was  subsequently  notified,  who,  late  in 
the  day,  discovered  the  leak  to  be  in  the  street;  consequently,  it 
could  not  be  reached,  without  considerable  inconvenience,  until  the 
next  day.  During  the  night,  the  gas  escaped  in  large  quantities, 
but  the  parent  took  no  other  measures  for  the  plaintiff's  protection 
than  twice  visiting  the  plaintiff's  sleeping-room  and  increasing  the 
ventilation,  although  he  himself  was  made  sick  by  the  escape  of 
the  gas.  Early  in  the  morning,  he  found  the  plaintiff  on  the  floor 
of  her  room,  nearly  insensible,  and  that  she  had  been  vomiting 
from  the  effects  of  the  gas.  Medical  treatment  was  necessary  to 
restore  the  plaintiff's  health.  The  jury  were  instructed  that,  being 
under  the  control  of  her  father,  she  would  bear  the  consequences 
of  any  want  of  ordinary  care  on  his  part  in  reference  to  the  injury 
she  tuBid  sustained,  whether  in  tardily  notifying  the  company  of  the 
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escape  of  the  gas,  or  in  failing  to  use  ordinary  care  in  withdrawing 
the  plaintiff  from  its  effects.  This  instruction  was  held  to  have 
accurately  stated  the  law.  Said  Merrick,  J.:  "  She  was  under  the 
care  of  her  father,  who  had  the  custody  of  her  person,  and  was 
responsible  for  her  safety.  It  was  his  duty  to  watch  over  her, 
guard  her  from  danger,  and  provide  for  her  welfare,  and  it  was 
hers  to  submit  to  his  government  and  control  She  was  entitled 
to  the  benefit  of  his  superintendence  and  protection,  and  was  conse- 
quently subject  to  any  disadvantages  resulting  from  the  exercise 
of  that  parental  authority  which  it  was  both  his  right  and  duty  to 
exert.  Any  want  of  ordinary  care  on  his  part  is  attributable  to 
her  in  the  same  degree  as  if  she  were  wholly  acting  for  herself." 

The  late  case  of  StUlson  v.  Hanmbal,  etc,  BaH/road  CoTopany 
is  a  further  illustration  upon  this  point,  and  especially  noticeable 
because  the  Supreme  Court  of  Missouri  had  previously  repudiated 
the  rule  of  imputed  negligence  declared  in  Hartfidd  v.  Roper,  as 
"  harsh,  and  repugnant  to  justice."  The  plaintiff  in  this  case  was 
also  nearly  nine  years  of  age,  and  "remarkably  sprightly."  In 
company  with  her  father,  she  came  upon  a  railroad  crossing  which 
was  olocked  with  freight  trains.  The  father  having  been  over  the 
crossing  a  few  minutes  previously,  when  alone,  was  now  returning 
with  his  little  daughter.  As  they  approached  the  crossing,  the 
child  said,  "Papa,  how  did  you  get  over?"  Her  father  then 
described  how  he  had ;  and,  coming  nearer  to  the  blockade,  pointed 
out  an  aperture  a  short  distance  east  of  the  crossing,  less  than 
twenty  inches  in  the  clear,  between  the  rear  cars  of  two  freight 
trains,  attached  to  one  of  which  was  a  lighted  locomotive,  preparing 
to  take  the  train  out.  Thereupon  the  child  playfully  sprang 
forward  five  or  six  feet  in  advance  of  her  £Either,  to  anticipate  him 
in  passing  through  the  place  indicated.  Just  as  the  child  was 
making  its  way  between  the  trains,  the  apertiure  was  closed,  on 
account  of  some  slight  impetus  imparted  to  one  of  the  trains,  and 
the  plaintiff  was  severely  injured.  The  court  held  that  it  should 
have  been  submitted  to  the  jury  whether  the  father  was  guilty  of 
any  contributory  negligence,  and  whether  such  negligence,  if  any 
there  was,  was  the  proximate  cause  of  the  injury,  in  which  case 
such  negligence  was  properly  imputable  to  the  child  in  this  action. 

The  Supreme  Court  of  Pennsylvania  having  repudiated  the  rule 
of  imputed  negligence,  in  early  cases,  has  shown  no  disposition  to 
adopt  any  form  of  it.  Thus,  in  North  PeTineylvam/ia  Bailroad 
Oompa/n/y  v.  Mahxmey,  a  child  four  years  of  age  was  not  barred  of 
its  action  simply  because,  at  the  time  of  its  injury,  it  was  in  the 
arms  of  a  person  to  whom  it  had  not  been  intrusted,  who  once 
rescued  it  from  peril,  but  immediately  negligently  exposed  it  again 
to  danger,  whereby  it  was  injured  through  the  negligence  of  the 
defendant's  servants.  And  in  Pittebwrgh,  etc,.  Railway  Company 
V.  Caldwdl,  the  plaintiff,  a  child  five  years  of  age,  was  permitted 
by  her  elder  sister  to  accompany  another  child,  eleven  years  of 
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age,  upon  a  walk.  During  their  wanderings,  the  pair  got  upon  a 
street-car,  in  leaving  which  the  plaintiff  was  injured  by  the  con- 
current negligence  of  the  defendant's  driver  and  the  child  having 
the  plaintiff  in  charge.  The  court  held  that  the  negligence  of 
her  companion  could  not  be  imputed  to  the  plaintiff,  because  "  she 
was  not  in  her  custody,  or  subject  to  her  control.  The  plaintiff 
was  in  her  company,  but  not  in  her  keeping."  Whether  negligence 
of  the  parent  or  a  proper  custodian  of  the  child,  in  a  similar  situa- 
tion, would  have  been  imputed  to  the  child,  was  in  neither  of  the 
foregoing  cases  decided. 

In  BMefontaine,  etc.,  Railroad  Corwpany  v.  Snyder,  the  negli- 
gence of  the  custodian  to  whom  the  care  of  a  child  wm  8V/i  jv/ris 
was  intrusted  by  its  parents,  although  actually  present  at  the  time 
of  the  injury,  and  holding  the  child  by  the  hand,  did  not  bar  an 
action  by  the  child  for  such  injury. 

(4.)  Hartfidd  v.  Boper  as  Authority — ITie  BuU  in,  this  Case 
modified  in  Application, — This  decision  has  received  the  support  of 
subsequent  cases  in  New  York,  and  of  the  courts  of  last  resort  in 
Massachusetts,  Maine,  Maryland,  Indiana,  Illinois,  California,  and 
Nebraska.  On  the  contrary,  its  authority  is  denied  in  Pennsylvania, 
Vermont,  Connecticut,  Ohio,  Virginia,  Missouri,  and  Alabama. 

We  find  gratifying  evidence  of  the  crudeness  of  the  rule  in 
Hartfield  v.  Roper,  in  the  refinements  upon  it  in  subsequent 
decisions.  In  the  state  where  the  decision  was  rendered,  it  was, 
indeed,  followed  in  all  its  harshness  in  at  least  two  subsequent 
decisions,  but  such  is  not  the  effect  of  more  recent  adjudications. 
Thus,  it  is  especially  noticeable  that  cases  of  this  kind  are  readily 
submitted  to  that  body  which  is  more  than  zealous  in  upholding 
the  rights  and  redressing  the  wrongs  of  the  weak — ^the  American 
jury.  All  that  is  needful  to  accomplish  this  is  to  show  that  the 
parents,  or  others  in  charge  of  the  chUd,  were  watchful  of  the  child 
to  a  certain  degree — an  extraordinary  degree  of  care  need  not  be 
shown;  that  the  child  escaped  from  their  control,  and  was  injured 
by  the  negligence  of  the  defendant  The  question  then  comes 
before  the  jury  as  to  the  sufficiency  of  the  means  employed — 
whether  those  in  charge  of  the  child  took  reasonable  care  in 
restraining  it  from  circumstances  of  danger.  It  is  safe  to  say  that 
under  such  circumstances  the  jury  will  generally  find  that  all  the 
care  was  taken  of  the  child  which  the  exigencies  of  the  case  de- 
manded. In  some  states,  the  degree  of  care  which  parents  are 
bound  to  take  to  prevent  the  escape  of  their  children  from  their 
immediate  supervision  is  made  to  depend  upon  their  coiidition  in 
life  and  resources.  It  is  unnecessary  to  add  that,  under  this  rule, 
in  cases  of  extreme  poverty,  where  both  parents  are  obliged  to 
work  incessantly  for  a  bare  subsistence,  a  jury  would  require  very 
slight,  if  any,  supervision  on  their  part. 

Another  qualification  of  the  rule  is  found  in  a  class  of  decisions 
the  effect  of  which  is,  that  if  a  child,  though  non.  m  yum,,  has  been. 
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guilty  of  no  conduct  which  would  constitute  negligence  in  a  person 
of  full  discretion,  an  injury  by  the  negligence  of  another  cannot  be 
defended  on  the  ground  of  contributory  negligence  of  the  parent  or 
custodian  in  not  restraining  the  child.  In  such  a  case,  the  child 
being  in  a  lawful  place,  and  exercising  what  would  be  regarded  as 
ordinary  care  in  an  adult,  is  entitled  to  recover  for  an  injury 
occasioned  by  the  wrongful  act  of  another,  irrespective  of  the  con- 
duct of  the  parents.  Thus;  in  M' Garry  v.  Loamis,  it  was  held  that  a 
child  four  years  of  age,  being  upon  the  side-walk  (which  did  not 
constitute  negligence  per  se),  and  found  by  the  jury  to  be  in  the 
exercise  of  proper  care,  was  held  entitled  to  recover  for  an  injury 
received  by  falling  into  a  pool  of  hot  water,  adjacent  to  the  side- 
walk, formed  by  the  escape  of  steam  and  water  from  the  waste-pipe 
of  the  works  of  the  defendant.  This  is  further  illustrated  by  the 
cases  of  children  run  over  in  the  highway,  when  their  conduct  is 
all  that  could  be  expected  of  adults  reasonably  prudent. 

Additional  evidence  of  the  relaxation  of  the  rule  will  be  found 
in  the  fact  that,  under  certain  circumstances,  children  of  tender 
age  are  permitted  to  be  upon  the  street.  Thus,  in  Cosgrove  v. 
Ogden,  it  was  held  that  the  fact  that  a  parent  living  upon  a  quiet 
street,  where  few  vehicles  passed,  permitted  a  child  six  years  old 
to  go  unattended  upon  the  streets,  did  not  constitute  negligence 
per  86,  but  was  to  be  submitted  to  the  jury.  In  Drew  v.  Sixth 
Avenue  Railroad  Company,  the  court  refused  to  declare  as  a  matter 
of  law  that  the  parents  were  guilty  of  negligence  in  sending  a  boy 
eight  years  of  age  to  school  without  a  protector.  Similarly  it  is 
held  that  it  may  be  submitted  to  a  jury  whether  a  child  four  years 
and  seven  months  old  might  not  be  permitted  to  go  to  school  aJone; 
or  a  boy  three  and  a  half  years  old  be  trusted  abroad,  accompanied 
only  by  his  brother  of  nine ;  or  one  a  little  over  three  years,  in 
company  with  another  between  nine  and  ten ;  or  one  six  years  of 
age/  in  company  with  another  of  ten.  Much,  however,  depends 
upon  the  character  of  the  place  where  the  child  is  permitted  to  be 
— whether  a  busy  or  an  unfrequented  street,  or  whether  other  cir- 
cumstances of  danger  are  ordinarily  present. 

The  rule  loses  much  of  its  force  in  Illinois,  from  the  fact  that  in 
this  state  the  doctrine  of ''  comparative  "  negligence  prevails.  Tlie 
child  may  recover  damages  for  an  injury  negligently  inflicted, 
although  the  parent  was  negligent  in  permitting  it  to  be  abroad, 
provided  this  negligence  was  "  slight,"  and  the  defendant's  ''  gross  " 
in  comparison.  Substantially  the  same  is  the  effect  of  the  rule 
adopted  by  the  Maryland  court. .  The  child  will  not  be  prevented 
from  recovering  in  consequence  of  the  negligence  of  its  parents,  if 
the  jury  shall  find  that  the  consequences  of  such  negligence  could 
have  been  avoided  by  the  exercise  of  ordinary  care  and  pnidence 
on  the  part  of  the  defendant. 

///.  £ffect  of  ContribtUory  Negligence  of  Parents  upon  their  Right 
of  Action  for  Injury  to  or  Death  of  Child. — ^In  juiisdictionB  where 
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the  rule  of  impaled  negligence  does  not  prevail,  it  is  nevertheless 
necessary  that  the  parent  should  be  free  from  negligence  in  its 
care  and  control  in  order  to  recover  damages  for  injury  to,  or  death 
of,  the  child  from  the  wrongful  act  of  the  defendant.  Thus,  in 
BdlefontairUy  etc.  Railroad  Company  v.  Snyder,  a  child  recovered 
for  an  injury,  the  result  of  the  concurrent  negligence  of  the  defen- 
dai.t*s  servants  and  the  person  having  it  in  charge.  In  a  sub- 
sequent action  by  the  father  for  the  loss  of  the  child's  services  by 
reason  of  this  injury,  the  negligence  of  the  child's  custodian  was 
held  to  be  the  negligence  of  the  parent,  preventing  a  recovery.  In 
such  action  by  the  parent,  as  well  as  in  that  by  the  child,  the 
necessities  of  the  parent's  condition,  and  his  poverty  of  means  for 
safely  restraining  his  child,  are  in  some  states  held  to  be  proper 
matters  of  consideration  upon  the  question  of  contributory  negli- 
gence. 

IV.  Circumdances  of  Injury, — (1.)  Degree  of  Care  demandahle  of 
Child, — ^Where  the  child  is  of  such  tender  years  as  to  be  incapable 
of  discerning  circumstances  of  danger,  or  exercising  any  efficient 
care  for  its  safety,  personally  it  cannot  be  said  to  be  guilty  of  con- 
tributory negligence.  Therefore,  where  the  circumstances  of  the 
case  do  not  justify  the  imputation  of  negligence  on  the  part  of 
others,  or  in  jurisdictions  where  the  rule  of  imputed  negligence  is 
not  applied,  the  only  question  in  the  case  is,  whether  the  defendant 
has  been  guilty  of  any  negligence  which  may  reasonably  be  said  to 
have  been  the  cause  of  the  injury;  or,  as  expressed  by  Channell, 
B.,  in  an  action  by  a  child  three  and  one-half  years  old,  "The 
doctrine  of  contributory  negligence  does  not  apply  to  an  infant  of 
tender  age.  To  disentitle  the  plaintiff  to  recover,  it  must  be  shown 
that  the  injury  was  occasioned  entirely  by  his  own  negligence.  If 
the  child  is  old  enough  to  have  some  perception  of  danger,  and 
capable  of  exercising  other  faculties  for  its  self-preservation,  it  is 
held  bound  to  do  so,  but  only  as  efficiently  as  can  be  reasonably 
expected  of  a  child  of  its  maturity  and  capacity.  This  rule,  how- 
ever, as  to  infantile  responsibility  has,  been  held  not  to  prevail  in 
the  case  of  infant  defendants  in  certain  actions  of  tort.  This  flows 
from  the  fact  that  it  was  early  established  that  the  consideration 
in  actions  of  trespass  is  not  whether  the  defendant  has  been 
negligent,  but  whether  the  plaintiff  has  suffered  from  an  act  of  the 
defendant  which  was  not  an  inevitable  accident.  Accordingly, 
very  young  children  have  been  held  civilly  responsible  for  injuries 
inflicted  upon  playmates,  with  apparently  no  intention  of  injury. 
The  rule,  however,  i-ests  upon  very  technical  and  unsatisfactory 
grounds,  and  is  not  strictly  applied. 

(2.)  Degree  of  Care  to  he  exercised  towards  Child — Illustrations, — 
It  should  be  remembered  that  the  rule  declared  in  Hartfidd  v. 
Soper,  revolting  as  it  is  to  the  natural  instincts  of  humanity,  per- 
mits neither  a  voluntary  injury,  nor  conduct  towards  a  child  non 
mjjE^ri^  amounting  to  "  gross  "  negligeiice,  although  those  in  charge 
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of  it  have  been  negligent  in  the  performance  of  theit  duties.  There 
is  no  rule  more  just  than  that  the  public  are  bound  to  exercise  a 
higher  degree  of  care  towards  persons  of  this  class  than  people  in 
eeneral ;  hence  conduct  which,  as  towards  the  general  public,  might 
be  fully  up  to  the  standard  of  "  due  care/'  pkinly  may  exhibit  a 
reprehensible  d^ree  of  negligence,  or  an  inclination  to  do  a  wilful 
injuiy,  when  considered  with  reference  to  the  class  of  helpless 
beings  under  discussion.  Therefore,  in  a  case  of  this  kind,  the 
negligence  of  the  parent  in  allowing  abroad  a  child  two  and  one- 
half  years  of  age  did  not  prevent  it  from  recovering  damages  for 
injuries  received  by  being  run  over  by  an  engine  and  tender,  when 
crossing  the  track  of  the  defendant,  an  accident  which  might  have 
been  averted  by  defendant's  servants  by  the  exercise  of  care  due  to 
its  condition. 

A  child  plaving  upon  or  about  a  railroad  track,  if  it  has  exercised 
all  the  care  of  which  it  is  capable  under  the  circumstances,  may 
recover  for  an  injuiy  received  in  consequence  of  the  negligent 
operation  of  trains  upon  this  track.  But,  of  course,  no  recovery 
can  be  had  in  such  a  case  where  no  breach  of  duty  on  the  part  of 
the  defendants  is  shown.  In  cases  of  injuries  to  children  from  the 
operation  of  railroad  trains,  a  failure  to  comply  with  statutes  which 
have  for  their  primary  object  the  protection  of  domestic  animals 
has  been  held  to  be  proper  evidence  of  negligence  on  the  part  of 
the  railroad  company.  But  it  was  held  not  sufficient  evidence  of 
negligence  to  justify  the  submission  of  a  case  of  this  kind  to  the 
jury,  where  it  appeared  that  a  single  rail  only  was  off  a  fence  in- 
closing the  track,  and  that  children  were  run  over  by  the  train 
under  circumstances  absolving  the  managers  of  the  train  fit>m 
negligence,  and  it  was  not  shown  that  the  children  got  upon  the 
track  through  this  defect  in  the  fence. 

If  the  driver  of  a  street-car  permits  or  invites  children  to  ride 
thereon,  such  an  act  will  be  regarded  as  within  the  scope  of  his 
employment ;  therefore,  the  £Gu;t  that  he  suffers  the  children  to  ride 
upon  the  front  platform  will,  in  certain  cases,  be  held  to  be  evi- 
dence of  negligence.  But  previous  encouragement  alleged  to  have 
been  given  bv  the  defendants'  servants  to  a  child  to  get  upon  their 
steam-cars  wldle  in  motion,  even  if  it  could  be  considered  within 
the  range  of  their  employment,  cannot  be  regarded  as  the  proxi- 
mate cause  of  an  injuiy  resulting  from  the  attempt  of  the  cmld  to 
dimb  upon  the  cars  while  in  motion,  the  defendants'  servants  being, 
at  the  time,  in  the  exercise  of  ordinary  care,  and  in  ignorance  of 
the  child's  attempt  to  get  upon  the  cars.  It  is  held  to  be  no  evi- 
dence of  negligence  that  a  street-car  drawn  by  a  single  horse,  the 
driver  acting,  at  the  same  time,  as  conductor,  ran  over  a  child 
whom  the  dnver  noticed  standing  near  the  track  when  his  car  was 
about  twenty  or  thirtv  feet  distant,  his  attention  being,  at  the  time 
of  the  iniury,  diverted  to  a  passenger  inside  the  car. 

(3.)  Children  as  Treapcm&n. — ^Ihe  law  upon  this  subject  may 
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be  said  to  date  from  the  case  of  Lynch  v.  Nwrd/my  the  circum- 
stances of  which,  although  familiar,  will  bear  restatement,  as  the 
effect  of  this  decision  is  sometimes  misapprehended.  The  de-* 
fendant's  servant  left  his  horse  and  cart  standing  alone  upon  a 
public  street  for  about  half  an  hour  or  less.  The  plaintiff,  a  boy 
between  six  and  seven  years  of  age,  and  several  other  children 
gathered  about  the  cart  during  this  time.  The  plaintiff  got  upon 
the  cart,  and,  in  getting  off,  fell  under  the  wheel,  and  had  his  leg 
broken  in  consequence  of  being  run  over,  a  companion  at  that  time 
leading  the  horse  forward.  It  was  contended  that  there  was  no 
evidence  to  support  a  verdict  for  the  plaintiff.  The  case,  however, 
was  submitted  to  the  jury,  to  say,  first,  whether  it  was  negligence 
in  the  defendant's  servant  to  leave  the  horse  and  cart  in  the 
manner  and  for  the  time  before  stated;  and,  secondly,  whether 
that  neg[ligence  occasioned  the  accident.  The  plaintiff  had  a  ver- 
dict, wluch  was  sustained  in  the  Queen's  Bench.  Lord  Denman, 
delivering  the  opinion  of  the  Court,  held  that  the  servant  was 
clearly  guilty  of  negligence  in  tempting  the  child  to  amuse  himself 
with  an  empty  cart  and  deserted  horse;  and  that  the  child,  though 
acting  without  prudence  or  thought,  had  shown  these  qualities  in 
as  great  a  degree  as  he  could  be  expected  to  possess  them. 

The  points  to  be  noticed  in  this  case  are:  1.  Negligence  bv  the 
defendiuit's  servant,  resulting  in  a  Urwptaiicm  of  the  plaintiff  to 
engage  in  mischief;  2.  A  technical  trespass  by  the  plaintiff,  a  child 
capable  of  exercising  only  a  slight  degree  of  care  for  its  safety,  but 
not  so  completely  incapacitated  in  this  respect  as  to  be  denominated, 
as  matter  of  law,  Tum  sui  jwria;  3.  Conduct  by  the  plaintiff  which, 
in  the  case  of  an  adult,  would  clearly  have  amounted  to  negligence 
per  86. 

Whether  this  case  is  still  to  be  regarded  as  the  law  of  England 
has  been  rendered  uncertain  by  at  least  two  subsequent  adjudica- 
tions, in  which  its  authority,  though  not  expressly  repudiated,  is 
greatly  shaken.  On  one  occasion.  Lynch  v.  Nurdin  was  cited  in 
the  course  of  argument,  when  Martin,  B.,  interjected,  "  That  case 
was  questioned  in  Lygo  v.  Newbold, 

The  cases  of  Hughes  v.  Macfie  and  Abbott  v.  Macfie  are  plainly 
inconsistent  with  the  authority  of  Lynch  v.  Nurdin.  The  facts 
briefly  were,  that  the  plaintiffs,  aged  respectively  seven  and  five 
years,  were  playing  about  a  bulkhead  which  opened  from  the  cellar 
of  the  defendant's  warehouse  into  a  public  street,  the  cover  or  door  of 
which  was  left  ndsed  and  tilted  up  against  the  wall  of  the  building. 
The  boy  Hughes,  in  some  manner  disturbing  its  equilibrium,  caused 
it  to  fall  upon  himself  and  companion.  The  Court  of  Exchequer 
held  that  in  no  event  could  Hughes  recover  damages  for  the  injury 
leceiyed ;  nor  Abbott,  if  playing  with  Hughes,  so  as  to  be  a  joint 
actor  with.  him.  The  fact  of  the  children  being  of  tender  age  was 
held  io  make  no  difference  on  the  question  of  contributory  n^li- 
gence^ 
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In  Mangan  v.  Attertofi,  the  defendant  exposed  in  a  public  place, 
unfenced  and  without  superintendence,  a  machine  which  might  be 
set  in  motion  by  any  passerby.  The  plaintiff,  a  boy  four  years 
old,  by  the  direction  of  his  brother  of  seven,  placed  his  fingers 
within  the  machine,  while  another  boy  was  turning  the  handle 
which  moved  it,  whereby  his  fingers  were  crushed.  The  defendant 
was  held  not  liable,  on  the  ground  that  he  was  guilty  of  no  negli- 
gence, and  moreover  because  the  wrongful  act  of  the  plaintiff  had 
brought  the  act  upon  himself.  Said  Bramwell,  B.:  "  The  defendant 
is  no  more  liable  than  if  he  had  exposed  goods  coloured  with  a 
poisonous  paint,  and  the  child  had  sucked  them.  It  may  seem 
a  harsh  way  of  putting  it,  but  suppose  this  machine  had  been  of 
very  delicate  construction,  and  had  been  injured  by  the  child's 
fingers,  would  not  the  child,  in  spite  of  his  tender  years,  have  been 
liable  to  an  action  as  a  tort-feasor?" 

From  the  foregoing,  it  would  seem  to  appear  that  in  England  it 
is  yet  an  unsettled  question  whether  a  chfld  of  tender  years,  guilty 
of  a  technical  trespass,  but  exercising  all  the  care  reasonably  to  be 
expected  of  his  age  and  capacity,  can  recover  damages  of  a  defend- 
ant for  an  injury  caused  by  his  negligently  exposing  that  which  a 
child's  natural  instincts  may  bring  him  in  contact  with,  to  his 
hurt. 

The  Rule  in  the  United  States, — The  rule  in  Lynch  v.  Nurdin 
is  sustained  by  the  weight  of  authority  in  this  country.  It  received 
the  assent  of  the  highest  tribunal,  in  the  case  of  Railroad  CoTiv- 
pany  v.  Stout,  where  a  railroad  company  was  held  liable  for  an 
injury  to  a  child,  six  years  of  age,  who  went  to  play  upon  a  tum- 
table  left  unguarded  and  unlocked,  in  a  situation  likely  to  cause 
injury  to  chQdren.  The  same  rule  is  adopted  in  Connecticut, 
Pennsylvania,  Illinois,  Tennessee,  Missouri,  Wisconsin,  but  it  is 
doubtfiil  whether  in  New  York, 

The  Supreme  Court  of  New  Jersey  held,  in  one  case,  that  the 
fact  that,  from  some  unexplained  cause,  a  pile  of  lumber  fell 
upon  a  child,  while  trespassmg  upon  the  premises  of  the  defend- 
ants, who  had  given  their  watchman  orders  to  exclude  children, 
which  was  generally  done,  created  no  liability. 

The  principle  of  the  cases  of  Hughes  v.  Macfie  and  Mangan  v. 
Atte^'tcm  seems  to  have  been  adopted  to  its  fullest  extent  in 
Massachusetts.  The  defendant,  in  violation  of  a  city  ordinance, 
left  his  truck  standing  overnight  in  front  of  his  foundry  (a  place 
where  he  knew  children  were  accustomed  to  play),  wiUi  an  iron 
casting  upon  it  weighing  nine  hundred  pounds.  The  casting  was 
not  trigged  upon  the  truck,  and  was  of  such  a  shape  as  to  roll  off 
easilpr.  The  wheels  of  the  truck  were  not  trigged,  and  when  it  was 
put  m  the  street,  its  tongue  was  so  placed  that  a  slight  movement 
of  it  was  sufficient  to  displace  the  casting.  Just  before  night,  two 
children,  one  of  them  seven  years  and  three  months  old,  and  the 
other  eight  years  of  age^  were  passing  along  the  street,  when  a 
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third  boy,  twelve  years  old,  not  in  their  company,  called  to  them  to 
come  over  and  see  him  move  the  truck.  They  did  so,  and  upon 
his  moving  the  tongue  slightly,  the  casting  rolled  oflF,  injuring  the 
younger  boy,  who  stood  beside  the  truck.  The  jury  were  instructed, 
that  if  the  plaintiff  took  an  active  participation  in  the  acts  of  the 
boy  moving  the  tongue,  or  went  there  as  a  joint  actor  for  the 
purpose  of  encouraging  him,  he  could  not  recover ;  but  if  he  went 
there,  attracted  by  curiosity  only,  at  the  invitation  of  such  person, 
he  could  recover,  if  he  was  in  the  exercise  of  due  care.  Such 
instruction  was  held  to  be  correct. 

The  circumstances  of  this  case,  while  strikingly  similar  to  those 
of  Lyrich  v.  Nurdin,  indicate  less  imprudence  on  the  part  of  the 
plaintiff,  and  a  far  greater  degree  of  culpability  on  the  part  of  the 
defendant.  The  high  authority  of  decisions  of  the  Massachusetts 
court  ought  not  to  shield  such  an  adjudication  from  criticism.  It 
is  not  perceived  on  what  ground  this  ruling  can  be  supported.  The 
defendant  was  clearly  guilty  of  great  negligence.  The  plaintiff  was 
bound  to  exercise  no  more  prudence  than  could  be  reasonably 
expected  of  a  child  of  his  years.  The  injuiy  was  the  proximate 
result  of  the  defendant's  negUgence.  It  is  not  surprising  that 
under  this  instruction  the  jury  found  the  plaintiff  was  not  a  "joint 
actor "  and  entitled  to  recover.  It  is  to  be  desired,  on  the  score 
of  humanity  as  well  as  legal  principle,  that  the  binding  force  of 
decisions  which  hold  the  lives  of  children  so  cheap  will  never  be 
recognised — in  jurisdictions,  at  least,  where  the  matter  is  as  yet 
res  integra.  However,  the  rights  of  property-owners  and  the 
proprietors  of  industrial  enterprises  should  be  closely  guarded.  No 
just  rule  will,  on  the  one  hand,  jeopardize  life,  or,  on  the  other,  the 
rights  of  property. 

(4.)  Children  and  Minora  as  Employees. — The  general  rules 
applicable  to  service  are  well  understood :  that  the  master  is  not 
liable  to  his  servant  for  injuries  to  him  produced  by  the  negligence 
of  a  fellow-servant  engaged  generally  in  the  same  business,  pro- 
vided there  be  no  negligence  in  the  appointment  of  such  negligent 
servant,  or  in  the  retention  of  such  servant  after  notice  of  his 
incompetency;  that  where  an  employment  is  accompanied  with 
risks  of  which  those  who  enter  into  it  have  notice,  they  cannot,  if 
they  are  injured  by  exposure  to  such  risks,  recover  compensation 
from  their  employer.  Does  the  fact  that  the  employee  is  a  child 
in  any  manner  affect  the  operation  of  these  rules?  Generally 
speaking,  the  mere  fact  that  the  employee  is  a  minor  does  not 
exempt  him  from  the  operation  of  the  foregoing  rules.  If  the 
minor  is  engaged  in  the  service  by  permission  of  his  parent  or 
guardian,  or  under  a  valid  contract  made  with  the  minor  himself, 
he  is  subject  to  them.  But  the  Court  will  not,  as  a  matter  of  law, 
decide  that  a  child  old  enough  to  be  employed  about  machinery 
has  sufficient  capacity  to  apprehend  all  the  hazards  of  his  employ- 
ment.   Where  there  is  room  for  doubt  upon  this  pointy  it  is  proper 
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to  submit  the  question  to  the  jury.  Thus,  in  Hayden  v.  Smith- 
viUe  Manufactu/riTig  CoTnpany,  it  was  held  that  this  qualification 
of  the  rule  might  be  applied  in  the  case  of  a  child  ten  years  of  age. 
The  master  is  therefore  bound  to  see  that  the  child  is  of  sufficient 
age  and  intelligence  to  understand  the  nature  of  the  risk  to  which 
he  is  exposed,  and  he  is  further  bound  to  explain  to  him  those 
risks  in  such  a  manner  as  to  enable  a  person  of  his  youth  and 
inexperience  in  the  business  to  intelligently  appreciate  the  nature 
of  the  danger  attending  its  performance.  A  fcniiori,  if  the  master 
or  vice-principal,  by  positive  act  or  orders,  exposes  him  to  aa 
unreasonable  risk,  or  puts  him  to  the  performance  of  a  duty  for 
which  he  is  obviously  unfitted  by  reason  of  his  youth  or  inexperi- 
ence, the  master  must  respond  in  damages  for  injuries  sustained 
in  consequence  of  obedience  to  such  commands.  But  this  liability 
does  not  ensue  where  such  exposure  is  the  result  of  compulsion  by 
a  fMow-servant,  Obviously,  the  principle  of  resfpomdeat  superior 
can  have  no  application  to  such  a  case. 


EUvnewU  of  iTUtmaiiorud  Law.  By  Henrt  Whekton,  LLD.  Second 
English  Edition.  By  A.  C.  Botd,  LLB.  London :  Stevens 
&  Sona    1880. 

We  so  recently  noticed  the  post  edition  of  this  book  {Jownud  ofJur- 
isprtidence,  voL  xxiL  p.  262),  and  at  such  length,  that  we  need  not  now 
enter  into  detailed  comments  on  it.  The  best  proof  of  its  excellence 
and  the  want  which  it  has  supplied  is  to  be  found  in  the  fact  that  a 
new  edition  has  been  called  for  in  so  short  a  time.  The  principal  addi- 
tion to  thepresentedition  is  the  Treaty  of  Berlin  and  other  papers  bear- 
ing on  the  Eastern  Question.  The  information  is  thus  brought  down 
to  date,  and  renders  the  volume  one  of  the  most  useful  works  which 
can  be  put  into  the  hands  of  our  law  students.  It  would  be  well 
if  all  our  would-be  statesmen  and  sucking  members  of  Parliament 
were  to  master  its  pages.  The  ordinary  M.P.,  however,  is  far  too 
clever  a  fellow  to  bother  himself  about  international  law. 


^he  JEottth. 


Sunday  " Desecraiicn" — We  publish  this  month  in  our  Sheriff 
Court  reports  a  case  in  which  the  question  mainly  was  as  to  what 
may  be  considered  *'  works  of  necessity  and  mercy  "  which  may  be 
legally,  pezfoimed  on  Sunday.     The  defender  was  a  medical  man 
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practismg  in  a  country  district,  and  one  Saturday  night  he  came 
home  about  nine  o'clock,  driving  a  gig  which  had  been  lent  him 
by  a  friend  while  his  own  was  getting  repaired.  Having  to  go 
out  on  professional  work  early  next  morning,  he  ordered  his  groom, 
a  lad  of  about  seventeen  years  of  age,  to  have  water  ready  so  as  to  be 
able  to  wash  it  in  the  morning  when  he  could  see  to  do  so  properly. 
Several  motives  no  doubt  influenced  the  doctor  in  so  doing,  in 
the  first  place  he  evidently  wished  to  save  the  lad  as  much  trouble 
as  possible  in  the  morning,  and  so  ordered  him  to  get  the  water 
ready  overnight;  he  not  unnaturally  also  wished  that  the  gig 
shoidd  look  smart  and  tidy  in  the  morning,  and  so  harmonize  with 
that  abnormal  splendour  of  appearance  which  is  so  closely 
associated  with  the  observance  of  the  Sabbath.  In  all  probability 
too  he  was  likely  to  meet  the  firiend  who  had  good-naturedly  lent 
him  the  gig,  and  if  the  "  machine "  had  been  seen  crusted  over 
with  the  cake  of  two  days'  mud  the  chances  were  that  he  might 
object  to  conferring  the  obligation  on  a  future  occasion.  What- 
ever may  have  been  the  reasons  which  influenced  the  doctor's 
mind,  however,  in  directing  his  gig  to  be  cleaned  on  the  Sunday 
morning,  he  was  met  with  a  decided  refusal  on  the  part  of  the  lad : 
his  master  then  told  him  that  he  must  do  what  he  was  told,  and 
then  we  may  presume  there  were  the  usual  "  words  "  that  generally 
take  place  between  a  master  and  a  departing  servant.  The  lad 
then  went  off,  but  returned  with  his  father,  and  they  both  stuck  to 
the  determination  that  the  gig  should  not  be  cleaned  on  Sundays. 
Well  grounded  in  the  Shorter  Catechism,  and  strong  in  their 
resolution  to  keep  inviolate  the  sanctity  of  the  Scottish  Sabbath, 
they  advanced  to  the  charge  and  declared  that  they  could  not  do 
anything  on  that  day  which  might  relate  to  "  worldlv  employments 
or  recreations,"  except  what  might  come  under  the  category  of 
''  works  of  necessity  and  mercy."  The  boy  then  sued  for  wages,  and 
the  case  came  up  the  other  day  before  Sherifif  Comrie  Thomson  at 
Aberdeen.  The  learned  Sheriff  goes  over  the  law  on  the  subject 
of  Sunday  observance  very  clearly.  It  has  been  already  treated  of 
very  fully  in  our  pages  {Journal  of  Jurisprvdenoe,  vol.  xx.  p.  67), 
so  that  we  need  not  enter  into  any  detailed  consideration  of  it  at 
present.  The  learned  Sheriff  seems  to  have  exercised  a  wise 
discretion  in  deciding  that  in  domestic  work  it  must  lie  very  much 
with  the  master  to  say  what  is  and  what  is  not  necessary  Sunday 
labour.  A  servant's  duty  in  the  circumstances  is  to  follow  the 
apostolic  injunction,  and  to  obey  his  ihaster.  Of  course  there  is  no 
rule  without  exceptions,  so  that  in  some  cases  it  might  be  justifi- 
able to  refuse  compliance ;  such,  however,  cannot  practically  occur 
very  often. 

Meanwhile  the  case  affords  a  curious  commentary  on  the 
opinions  and  practice  of  the  people  in  the  north  of  Scotland 
"  Qod-fearing  "  Scotland  has  become  a  sort  of  proverbial  expression, 
and  no  higher  testimony  to  the  merits  of  a  nation  can  be  conceived, 
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if  well  founded*  Unfortunately,  however,  we  are  afraid  that  the 
phrase  originated  in  Scotland  itself,  and  that  we  have  long  prided 
ourselves  that  "  we  are  not  as  other  men  are."  We  hold  up  our 
professions  of  Sabbath  observance  and  church  going,  and  hide  from 
ourselves  many  deficiencies  which  more  than  counterbalance  what 
we  esteem  as  the  proudest  features  of  our  national  Ufe.  This,  how- 
ever, is  not  the  place  to  enter  on  topics  such  as  these,  so  that  we 
will  conclude  by  advising  the  good  folks  in  Aberdeenshire  to  try, 
before  refusing  to  wash  doctors'  carriages  on  Sundays,  to  alter  two 
sets  of  statistics  which  appear  in  official  papers — one,  the  number 
of  gallons  of  spirits  drunk  in  Scotland  every  year ;  and  the  other, 
the  position  which  Aberdeenshire  holds  in  the  Registrar-General's 
returns  of  births. 

Sclidtors  in  Paris, — The  following  interesting  account  of  the 
profession  in  Paris  is  gfiven  by  a  correspondent  of  the  Law  Times. 
Alluding  to  the  various  irregularities  of  solicitors,  and  the  un- 
fortunately frequent  way  in  which  they  have  figured  of  late  as 
defaulters  or  criminals,  he  says:  ''In  my  opinion  a  somewhat 
similar  system  of  organization  might  advantageously  be  adopted  in 
England  to  that  exising  in  Paris,  where  professional  scandals  of  the 
above  nature  are  almost  unknown.  The  population  of  Paris  is 
about  half  that  of  London,  but  the  number  of  avouA  or  solicitors 
practising  in  the  courts  of  first  instance  is  limited  to  150.  There 
are  112  avauA  practising  in  the  Courts  of  Appeal  and  (Cassation, 
and  123  notaries.  In  addition  to  the  above  there  are  15  agrids, 
viz.  officials  who  combine  the  functions  of  counsel  and  solicitor, 
having  the  sole  monopoly  of  the  mercantile  business  in  the 
Tribunal  of  Commerce  of  the  Seine,  comprising  Paris  and  the 
whole  of  the  department  of  the  Seine.  These  numbers  cannot  be 
increased,  and  new  aspirants  who  have  passed  the  needful  examina- 
tions must  wait  till  a  vacancy  occurs,  either  by  the  death  or  by  the 
voluntary  transfer  of  an  itvde  or  goodwill  of  a  business.  The 
dientile  of  a  French  avoufs  office  as  a  rule  continues  with  the 
successor  or  purchaser.  Licences  en  droit  who  have  not  the 
means  nor  the  opportunity  of  purchasing  an  avou^s  practice  in 
Paris  must  content  themselves  with  an  itvde  in  the  provinces. 
The  inconveniences  of  the  monopoly  are  various ;  for  instance,  the 
business  ia  necessarily  distributed  amongst  the  limited  few,  and 
the  lack  of  competition  begets  indifference  and  a  want  of  diligence 
very  trying  to  English  clients.  Apart  from  this  there  are  com- 
paratively few  able  men  in  the  profession.  Students  can  only 
enter  it  by  purchase,  and  whatever  may  be  their  ability,  they  can- 
not acquire  a  practice  without  possessing  ample  means,  viz.  upon 
an  average,  £8000  to  purchase  an  ^tude  in  Paris  at  the  outset,  and 
the  further  capital  to  enable  them  to  carry  it  on  afterwards.  On 
the  other  hand,  however,  there  is  no  dishonour  in  the  profession. 
None  of  the  avov^a  in  Paris  are,  so  far  as  current  report  goes, 
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insolvent ;  nor  do  any  of  them  live  from  hand  to  mouth,  as  is  the 
case  unfortunately  with  many  solicitors  in  London.  I  have  made 
inquiries,  and  have  found  that  not  a  single  avonii  in  Paris  has  been 
suspended  or  struck  off  the  rolls,  or  been  sentenced  by  a  criminal 
court  for  many  years  past.  The  social  standing  of  the  Legal  Pro- 
fession in  France  is  therefore  deservedly  high,  and  the  sense  of 
security,  when  dealing  with  its  members,  absolute.  The  body  of 
avim4»  is  further  governed  and  supervised  by  a  severe  council  of 
discipline,  composed  of  members  elected  by  themselves,  by  which 
the  slightest  mfringement  of  professional  etiquette  is  promptly 
reprimanded ;  but  the  instances  calling  for  the  intervention  of  the 
Ghamhre  are,  I  believe,  very  rare.  I  have  the  various  laws  and 
regulations  relating  to  French  solicitors  now  before  me  in  extenso, 
and  shall  be  pleased  to  forward  a  translation  thereof,  as  well  as  any 
further  information,  to  any  member  of  the  legal  profession  in 
England  who  takes  an  interest  in  the  subject,  upon  application. 
In  this  letter  I  have  confined  my  remarks  to  Paris  alone,  but  the 
professional  standard  throughout  France  is  almost  equally  high." 

LegcU  Chronology. — ^We  are  indebted  to  our  excellent  neigh- 
bours the  London  Law  Times  and  the  Solicitors*  Journal  for 
copies  of  the  Almanacs  presented  by  them  to  their  subscribers. 
These  are  very  useful  publications  for  the  profession,  for  they 
serve  to  remind  them  of  their  most  important  engagements.  For 
instance,  according  to  the  Solicitors'  Journal  Almanac,  January  1st, 
dog  licences  are  to  be  taken  out;  5th,  dividends  due  at  bank. 
February  Ist,  which  by  the  way  is  Sunday,  partridge  and  pheasant 
shooting  ends;  25th,  hare  hunting  ends.  March  1st,  fly  fishing 
b^ns.  April  4th,  Sunday,  game  certificates  expire.  August  12th, 
grouse  shooting  begins,  and  on  the  20th,  black  game  shooting. 
September  1st,  partridge  shooting  begins,  and  on  the  14th,  buck 
hunting;  and  on  the  30th,  dividends  due  on  India  bonds. 
October  Ist,  pheasant  shooting  begins,  and  on  the  29th,  hare 
hunting.  November  1st,  salmon  fishing  ends.  December  10, 
grouse  and  black  game  shooting  ends ;  and  on  the  28th  comes  the 
lawyers'  calendar  day,  namely,  "  Innocents."  According  to  the 
Times'  Almanac,  also,  February  2nd,  salmon  fishing  begins.  We 
take  it  that  the  Tim^s*  man  is  more  religious  than  the  JourruiFs, 
for  the  former  makes  partridge  and  pheasant  shooting  end 
Saturday,  January  31st,  instead  of  Sunday,  February  1st.  The 
former  has  a  larger  repertoire  than  the  latter,  for  he  advises  us  that 
bustard  shooting  ends  March  1st,  and  fox  hunting  begins  (?)  March 
3rd.  Also,  he  is  more  given  to  the  pleasures  of  the  table,  for  he 
reminds  us  that  the  oyster  season  begins  August  4tb.  We  don't 
eat  oysters  in  that  month,  for  it  has  no  ''  r  "  in  it.  He  is  probably 
stouter  than  the  latter,  for  he  notes  the  beginning  and  ending  of 
dog  days.  He  probably  has  an  aversion  to  dogs  also,  for  he  notes 
that  dog  licences  expire  December  31st,  but  takes  no  note  of  the 
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time  for  taking  them  out.  Of  coarse,  as  legal  authorities  differ  on 
grave  subjects,  we  find  the  Timtd  man  announcing  black  game 
shooting  as  commencing  August  21st,  and  ending  December  9th, 
instead  of  the  20th  and  10th,  as  the  other  chronographer  has  it. 
Each  notes  a  few  of  the  famous  historical  events,  such  as  the 
marriage  of  the  Prince  of  Wales,  the  battle  of  Waterloo,  the 
Gunpowder  Plot,  the  ending  of  the  Tichborne  trial,* the  silver 
wedding  of  the  Emperor  of  Austria,  the  death  of  the  first  Napoleon, 
and  the  closing  of  the  Fleet  Prison.  We  conclude  that  the  bar  of 
England  mingle  pleasure  with  business  to  a  greater  extent  than  our 
own. — Albany  Law  Journal, 

The  New  Law  Peer. — We  have  to  congratulate  the  Lord  Advocate, 
and  through  him  the  Scottish  Bar  in  general,  on  his  elevation  to 
the  House  of  Lords.  It  is  needless  for  us  to  dwell  on  the  advantage 
which  it  is  evident  there  must  be  in  having  a  Scottish  lawyer  in 
the  Supreme  Court  of  Appeal  We  have  no  doubt  that  the  new 
Lord  will  make  his  influence  felt  there  in  a  way  it  has  not  before 
beea  In  the  appointments  which  were  previously  made  Scotland 
was  no  doubt  unfortunate.  Lord  Colonsay,  excellent  President 
though  he  was,  was  of  too  advanced  an  age  when  he  was  removed 
to  the  House  of  Lords  easily  to  change  the  groove  in  which  he  had 
run  so  long ;  Lord  Gordon's  health  had  begun  to  give  way  even 
before  his  devation,  and  though  his  opinion  was  always  attentively 
listened  to  and  highly  valued,  yet  he  lacked  opportunity  to  make 
his  mark  as  a  judge  of  appeal  In  the  case  of  Lord  Advocate 
Watson,  however,  we  have  a  man  in  the  prime  of  life,  and  one  who 
has  proved  himself  a  distinguished  lawyer  and  able  advocate.  It 
does  not  of  course  follow  that  because  a  man  has  been  a  success  at 
the  bar  that  therefore  he  should  be  a  good  judge — bitter  experience 
has  convinced  many  habitues  of  the  Parliament  House,  both  lawyers 
and  clients,  of  that  fact — but  we  may  safely  say  that  no  man  ever 
assumed  the  judicial  ermine  with  greater  prospects  of  success  than 
does  the  Lord  Advocate.  With  his  promotion  the  office  of  Lord 
Advocate  becomes  vacant,  and  whichever  political  side  may  be  in 
the  ascendant  when  it  comes  to  be  filled  up,  thei^e  is  no  doubt  that 
it  can  and  will  be  filled  up  by  distinguished  men,  who  will  be  able 
to  guide  with  ability  the  multifarious  duties  which  pertain  to  the 
office,  and  who  will  keep  up  the  dignity  and  influence  it  has  so 
long  enjoyed, 

BoBEBT  K   Gallowat,  M.A.,  has  been  admitted  a  member  of 
the  Faculty  of  Advocates. 
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SHERIFF  COURT  OF  RENFREW. 
Sheziff-SubBtitute  Smith,  Sheriff  Frasbb. 

M'KSXZIE  V^  BOWIE. 

Debts  Recovery  Act,  1868 — Sale — Fixed  price — Guarantee  against  loss, — ^John 
M'Kenne,  a  fanner,  sued  Bowie,  a  potato-dealer,  for  £18,  16s.  lOd.,  being  the 
balance,  which  he  alleged  to  be  due  him  by  Bowie,  of  the  price  of  4  acres  1  rood 
and  16^  poles  of  potatoes,  which  pursuer  averred  had  been  sold  by  him  to 
defender  at  £25  per  acre.  The  defence,  as  stated,  was  a  denial  of  the  price  as 
charged.  The  defender  affirmed  that,  though  £25  per  acre  was  nominally  the 
price  to  be  paid  for  the  potatoes,  the  bargain,  wnich  was  a  verbal  one,  was 
made  sabject  to  the  condition  that  if  the  potatoes  tamed  out,  on  being  dug  and 
sold,  to  be  a  loss  at  said  price,  that  loss  was  to  be  borne  by  the  pursuer.  The 
defender  also  averred  that  he  had  sustained  loss,  and  had  overpaid  pursuer  to 
the  extent  of  £16,  19s.  2d.,  which  he  pleaded  as  a  counter-claim. 

Proof  having  been  led,  the  Sherif^Substitute  (Smith)  issued  the  following 
judgment : — 

"  Greenock,  llth  February  1880. — The  Sheriff-Substitute  having  heard  parties' 
procnratora,  and  considered  the  proof.  Finds  in  fact :  (1)  That  in  the  month  of 
August  1879  the  pursuer  and  the  defender  had  some  negotiations  regarding  the 
sale  by  the  pursuer  to  the  defender  of  the  4  acres  1  rood  and  16^  poles  of 
potatoes  mentioned  in  the  summons  ;  (2)  that  the  pursuer  has  failed  to  prove 
that  any  definite  price  was  fixed  for  the  potatoes  ;  (3^  that  after  the  negotia- 
tions, and  as  the  result  of  them,  the  defender  took  tne  potatoes,  and  that  he 
made  sundry  payments  to  the  pursuer  for  them,  amounting  in  all  to  £90, 78. ;  (4) 
that  the  defender  maintains  that  by  the  terms  of  the  contract  he  is  entitled  to 
recover  from  the  pursuer  the  difference  between  that  sum  and  the  sum  which 
he  says  he  realized  by  the  subsequent  sale  of  the  potatoes ;  ^5)  that  the 
difference  is  said  to  be  £16,  198.  2d.,  for  which  sum  the  defenaer  makes  a 
counter-claim  on  the  pursuer,  but  that  the  defender  has  failed  to  establish  the 
alleged  obligation  by  the  pursuer  to  make  good  his  loss  ;  (6)  that  the  value 
of  the  potatoes  did  not  exceed  the  said  sums,  amounting  to  £90,  7s.,  already 
paid  for  them  to  the  pursuer  by  the  defender  :  Finds  in  law  that  the  pursuer 
IS  not  entitled  to  decree  for  any  further  sum,  and  that  the  pursuer  is  not  liable 
to  the  defender  for  the  sum  stated  as  due  by  him  in  the  counter-claim,  or  for 
anv  part  thereof :  Assoilzies  the  defender :  Finds  no  expenses  due  to  or  by 
either  party,  and  decerns.  Habry  Smith. 

**Note. — The  Sheriff-Substitute  thinks  it  is  clear  on  the  evidence  that 
though  £25  per  acre  was  named  as  a  price,  it  was  not  intended  bv  either  party 
that  the  true  price  should  be  fixed  or  adjusted  till  after  it  should  be  ascertained 
what  sum  the  potatoes  fetched  in  the  market  when  resold  by  the  defender. 
It  does  not  appear  to  be  uncommon  in  the  trade  to  make  arrangements  of  that 
flexible  character.  But  the  contention  of  the  defender  appears  to  be  that  the 
pursuer  guaranteed  him  against  all  possible  loss.  That  too  seems  to  be  a  thing 
of  not  infrequent  occurrence  in  potato-dealing.  But  it  is  a  kind  of  contract 
which  would  require  very  dear  and  distinct  evidence  before  it  could  be  enforced 
in  a  court  of  law.  Perhaps  it  even  requires  writing  for  its  constitution.  At 
any  rate  the  Sheriff-Substitute  thinks  that  the  evidence  adduced  is  insufficient 
to  establish  it  in  the  present  instance.    He  therefore  repels  the  counter-claim. 

**  If  the  pursuer  has  failed  to  prove  that  the  price  was  £25  per  acre,  and  the 
defender  has  failed  to  prove  the  guarantee  against  loss,  it  would  seem  that  the 
defender  must  nay  the  fair  value  of  the  potatoes  at  the  time  of  his  getting 
them.      And  although  it  cannot  be  said  that   the  fair  value    has   been 
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satisfactorily  established  by  the  evidence,  there  seems  to  be  enough  to  show 
that  in  receiving,  as  the  pursuer  did,  £&0,  la.,  he  has  already  received  not  less 
than  that  fair  value.  But  it  is  not  clearly  proved,  and  it  cannot  be  assumed, 
that  he  has  been  overpaid,  for  it  is  improoable  that  the  defender  would  give 
him  more  than  was  due ;  and  when  the  defender  paid  £00,  7b.,  it  is  to  be 
presumed  that  he  did  so  in  satisfiEUition  of  his  debt. 
''The  success  having  been  nearly  equally  divided,  no  costs  have  been  allowed. 

«  H.  S." 

Pursuer  and  defender  appealed  to  the  Sheriff  (the  Dean  of  Faculty),  who 
pronounced  as  follows  : — 

**  Edinburgh,  23fe{  February  1880. — The  Sheriff  having  considered  this  process, 
Recallii  the  interlocutor  of  the  Sheriff-Substitute  of  11th  February  1880  :  Finds 
that  in  the  month  of  August  1879  the  pursuer  sold  to  the  defender  4  acres 
1  rood  and  16^  poles  of  potatoes  at  the  price  of  ;£100,  being  at  the  rate  of  £25 
per  acre  under  deduction  of  £2  per  acre  for  loss  sustained  by  the  defender  on 
a  resale  of  them  to  a  third  party  :  Finds  that  there  was  paid  to  account  of  said 
sum  the  sum  of  ;^0,  7b.  2d. :  Finds  that  the  defender  paid  the  fee  of  the 
measurer,  amounting  to  lis.,  and  is  entitled  to  repayment  thereof  from  the 
pursuer :  Finds  that,  deducting  the  said  sums  of  £90,  7s.  2d.  and  lis.  from  the 
said  sum  of  ;£100,  there  remains  a  balance  due  by  the  defender  to  the  pursuer 
of  £Q,  Is.  10<L,  and  decerns  therefor  against  the  defender  :  Finds  the  pursuer 
entitled  to  three-fourths  of  the  expenses  and  decerns.       "Patrick  Frajbeb. 

**Note, — The  practice  spoken  to  by  a  number  of  credible  fatnesses,  who 
seem  to  give  their  evidence  with  all  seriousness,  is  certainly  a  verv  singular 
one.  It  would  appear  that  in  an  onerous  contract  of  sale  one  of  the  parties 
shall  get  all  the  profit,  and  if  there  be  any  loss  upon  the  transaction  the  other 
party  who  gets  none  of  the  profit  shall  sustain  the  whole  of  the  loss.  It 
reminds  one  of  what  has  sometimes  taken  place  under  a  contract  of  partner- 
ship, where  one  of  the  partners  is  to  get  the  profit  and  the  other  to  bear  the 
loss,  and  which  by  the  Roman  law  went  by  the  name  of  Societas  Lwninok, 
from  the  well-known  apologue  of  the  lion  and  the  wolf  hunting  together, 
when  the  lion  took  the  whole  spoils  to  himself.  Ulpian  deals  with  it  in  the 
Pandects.  He  there  declares  such  a  partnership  to  be  null,  it  being  most 
iniquitous  that  one  person  should  bear  the  whole  damage  and  receive  none  of 
the  profit:  ^Iniquiaimum  enim,  genus  societatis  eat,  ex  qua  quis  damnum  non 
eiiam  lucrum  tpecteV  (Dig.  17,  2,  29). 

'^  The  Sheriff  does  not  go  the  length  of  saying  (on  the  analogy  of  this  rule) 
that  a  contract  of  sale  whereby  it  is  agreed  that  if  the  buyer  shall  upon  a 
resale  to  a  third  party  make  ahy  profit,  he  shall  be  entitled  to  keep  it,  while 
if  there  be  any  loss  the  seller  must  bear  it,  would  be  null.  Bat  at  all  events 
such  a  transaction  must  be  proved  upon  clearer  evidence  than  has  been  adduced 
in  this  case.  The  whole  affair  seems  to  have  been  gone  about  in  the  loosest 
way  possible  ;  and  the  terms  of  the  contract  are  endeavoured  to  be  eked  out  by 
casufd  expressions  uttered  by  the  parties  after  the  contract  had  been  entered 
into,  and  even  after  the  potatoes  nad  been  dug  up.  The  pursuer  states  the 
matter  thus, '  My  price  was  £25.  He  said  that  he  would  give  £24,  and  would 
leave  it  to  my  pleasure  whether  I  should  exact  another  £1  per  acre ;  that  he 
would  give  me  a  reference  of  £1  per  acre  over  the  £24.  I  agreed  to  that  offer.' 
And  again  on  his  re-examination  he  says, '  I  told  Ewing  that  if  I  was  satisfied 
the  defender  was  actually  a  loser,  I  would  be  willing  to  allow  him  a  deduction 
of  £2,  though  I  was  bound  to  allow  him  only  £1.'  The  defender  admits  that 
the  pursuer  demanded  from  him  £25,  and  says  that  the  pursuer  told  him  that 
he  (the  pursuer)  would  not  see  the  defender  a  loser.  Both  parties  are  thus 
agreed  as  to  the  sum  demanded,  and  as  to  something  being  deducted  in  the 
event  of  loss  upon  a  resale.  Upon  re-examination  of  the  defender  he  comes 
nearer  to  the  point,  for  he  there  explicitly  admits  as  follows :  *  I  made  the 
pursuer  offers  of  £20,  £22,  and  £24  per  acre.'  But  the  pursuer  would  not 
tdke  the  £24, '  his  zeplj  always  was, ''  Say  you  £25  and  I  will  ikot  let  you  lose.''  ' 
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"Takinc  the  whole  evidence  together,  the  Sheriff  ie  of  opinion  that  the 
defender  did  offer  £24  absolutely  to  the  pursuer  for  the  potatoes ;  that  the 

{)iir3uer  always  insisted  upon  the  £25  with  this  concession,  that  if  there  was  a 
OSS  there  would  be  a  deduction  given  to  the  extent  of  £1  an  acre,  and  that 
afterwards  he  intimated  to  Ewing  (who  was  the  defender's  foreman)  that  he 
would  allow  £2  per  acre,  and  this  latter  concession  the  Sheriff  holds  him  to  ; 
and  upK)n  these  terms  or  something  like  them  the  bargain  was  settled,  viz. 
that  the  defender  was  to  pay  £25  per  acre,  but  that  if  he  sustained  loss  to  the 
extent  of  £2  an  acre  upon  a  resale  by  him  (which  he  did),  the  pursuer  would 
allow  a  deduction  to  tnat  amount. 
'^  Now  upon  thia  footing  the  amount  payable  by  the  defender 

would  be  4  acres  1  rood  16^  poles,  at  £25  per  acre      .     £108  16    6 
Deduct  £2  per  acre — say      .  .  .  .  •  8  16    6 

£100    0    0 
Paid  to  account  at  sundry  times       .  .       £90    7    2 

Measurer       .  .  .  .  .  0  11    0 


90  18    2 


Leaving  a  balance  due  to  pursuer  of  .  .  .         £9    1  10 

"  The  pursuer  is  not  entitled  to  interest  upon  the  open  account  (Gardin  d 
Darling  v.  Stevoart,  9th  July  1869,  7  Macph.  1026).  P.  F." 

i4ct.— J.  Glen. ilft.— R.  Blair. 


ABERDEEN  AND  KINCARDINE  SMALL  DEBT  COURT. 

Sheriff  Cohbib  Thomson. 

LE8LIX  V.  KACKIB. 

Mailer  and  Servant — Sunday  Labour, — The  pursuer  sued  for  £10  of  wages 
and  board  wages,  alleging  wrongous  dismissal.  The  Sheriff's  observations  in 
giving  judgment  sufficiently  explain  the  facts.    He  said — 

"The  action  is  for  recovery  of  wages,  the  pursuer  alle^ng  that  he  was 
wrongously  dismissed.  The  defender  is  a  doctor  practising  in  a  country 
district,  and  he  engaged  the  pursuer,  who  is  a  lad  between  sixteen  and 
seventeen  years  of  age,  *as  his  groom,  and  to  give  assistance  about  the  house 
and  on  a  small  farm  which  the  defender  occupies.  On  a  recent  Saturday 
night,  about  nine  o'clock,  the  defender  returned  ,home  in  a  ffig  which  had 
been  lent  to  him  by  a  friend  while  his  own  was  being  repaired.  He  ordered 
the  pursuer  to  have  a  supply  of  water  at  hand  for  the  purpose  of  washing 
the  gig  next  morning,  tne  defender  having  received  a  message  requiring 
him  to  use  his  gig  on  a  professional  errand  at  an  early  hour  the  following  day. 
The  pursuer  stated  distinctly  that  he  would  not  wash  the  gig  on  Sunday,  and  he 
did  not  do  so.  On  the  Monday  he  repeated  the  expression  of  his  determination 
not  to  clean  the  gig  on  Sundays;  and  on  the  defender  explaining  to  him  that 
he  conaidered  such  refusal  an  act  of  insubordination,  and  incompatible  with 
the  relation  of  master  and  servant,  the  pursuer  left  his  service.  On  the  follow- 
ing day  he  returned  with  his  father,  and  they  both  reiterated  their  determina* 
tion  that  the  lad  should  not  clean  the  gig  on  Sundays.  The  refusal  was  put 
quite  distinctly,  on  the  ground  that  no  work  could  lawfully  be  done,  or  ordered 
to  be  done,  on  a  Sunday  unless  it  was  work  of  necessity  or  mercy,  and  that 
the  cleaning  of  a  gig  came  under  neither  category.  The  only  other  fact  in  the 
case  which  requires  to  be  noticed  is  that  the  pursuer  says,  and  I  see  no  reason 
for  disbelieving  him,  that  he  offered  to  clean  the  giff  upon  Saturday  night,  but 
that  the  defender  forbad  this,  on  jthe  ground  that  tne  operation  could  not  be 
properly  p^ormed  by  lamplight,  and,  appiireutly,  ou  the  broad  account  that  he. 


220  SHEBIFF  COURT  BEPORTER. 

and  not  the  boy,  was  to  be  the  judge  of  the  time  when  his  gig  was  to  be  cleaned. 
These  being  the  facts,  the  question  to  be  determined  is  whether  the  defender's 
order  to  his  servant  to  dean  his  gig  on  a  Sunday  was  justi6able  or  not ;  and 
that  is  a  question  which,  when  one  considers  on  the  one  hand  the  existing  law 
on  the  suDJect,  and  on  the  other  hand  the  prevalent  usages  and  opinions  of 
society,  is  not  altogether  easy  to  settle.  There  are  a  number  of  Acts  of  Parlia- 
ment which  re^:ulate  the  observance  of  Sunday.  An  eminent  authority  says, 
'  Upon  the  subject  of  the  strict  observance  of  the  Sabbath  there  axe  perhaps 
more  enactments  in  the  Scottish  Acts  than  upon  anv  other  subject  whatever. 
The  Legislature  appears  to  have  felt  more  anxiety  for  tne  strict  enforcement  both 
of  the  religious  and  decent  observance  of  the  Sunday  than  they  appear  to  have 
felt  upon  any  other  subject.'  There  is  little  doubt  that  some  of  these  old  Acts, 
passea  many  of  them  during  troublous  times  in  Scotland,  and  when  piety  un- 
questionably now  and  again  degenerated  into  fanaticism,  must  now  be  held  to 
have  fallen  bv  desuetude,  but  there  are  two  statutes  which  as  late  as  the  year 
1837  received  the  express  and  solemn  authority  of  the  House  of  Lords  (reversing 
a  judgment  of  the  Court  of  Session)  as  being  still  in  vividi  observantia.  By  the 
first  of  them  (1579)  it  is  ordained  '  that  there  be  no  markets  nor  fairs  holden 
upon  the  Sunday,  nor  yet  within  kirks  or  kirkyards  that  day  or  any  other  davs 
under  the  pain  of  escheating  of  the  goods  to  the  use  of  the  poor  within  the  parisn, 
and  tiek'like  that  no  handy  labouring  or  working  be  used  on  the  Sunday*  The  next 
statute  is  in  1G90,  by  which  it  h  provided  that  men  shall '  not  only  obaerve  a 
holy  rest  all  the  day  from  their  own  works,  words,  and  thoughts  about  their 
worldly  employments  and  recreations,  but  also  shall  take  up  the  whole  time  in  the 
public  and  private  exercise  of  the  Lord's  worship  and  in  the  duties  of  necessity 
and  mercy.'  It  would  serve  no  good  purpose  to  enter  upon  a  criticism  of  these 
enactments,  or  to  speculate  how  £Eir  it  is  possible  for  them  to  be  literally  carried 
out  at  the  present  hour,  because,  as  I  have  noticed,  the  fact  remains  that  they 
contain  the  existing  law  on  the  subject,  and,  further,  taking  them  at  the 
lowest,  they  correctly  express  the  spirit  at  least  of  the  common  law  of  Scotland. 
That  tnis  is  so  is  put  beyond  doubt  by  authority.  In  Learmonth  v.  Blaekie, 
I3ih  February  1828,  the  Lord  Justice-Clerk  Boyle,  in  deciding  a  question 
between  a  master  and  his  apprentice,  said,  *  The  boy's  being  out  on  the  Sunday 
was  no  breach  of  the  indenture,  as  the  master  cannot  make  him  work  on  that 
da3r.'  This  doctrine  was  quoted  with  approval  by  the  Lord  Chancellor  in 
Phillip  V.  Innes,  20th  February  1837,  which  is  the  leading  case  on  the  point. 
In  that  case,  which  is  the  well-known  Dundee  barber's  case,  it  was  held  that  a 
barber's  apprentice  under  an  indenture  which  bound  him  'not  to  absent  himself 
from  his  master's  business,  holiday  or  week-day,  late  hours  or  early,  without 
leave  first  asked  and  obtained,'  could  not  be  lawfully  reijuired  to  attend  his 
master's  shop  on  Sunday  mornings  for  the  purpose  of  shaving  customers.  The 
doctrine  of  that  case  may  be  shortly  stated  tnus,  that  a  general  contract  to  serve 
cannot  be  considered  as  binding  a  party  to  serve  on  a  Sunday,  and  is  illegal 
useless  the  work  comes  within  the  description  of  necessity  and  mercy.  I  suppose 
that  this  doctrine  is  tacitly  acknowledged  in  all  cases  of  Sunday  work,  sucn  as 
those  on  railways,  in  blast  furnaces,  newspaper  offices,  the  Post  Office;  etc, 
'necessity'  being  construed  as  a  relative  term,  and  more  or  lees  synony- 
mous with  that  which  is  reouired  for  the  comfort  and  convenience  of  the 
majority  of  the  population.  But  none  the  less  is  it  the  law  of  Scotland  that 
handiwork  which  is  not  done  of  necessity  nor  for  mercy's  sake  is  when  done  on 
Sunday  a  breach  of  the  law.  A  distinction  has,  however,  been  drawn,  and  it 
does  not  seem  to  me  to  be  altogether  a  fanciful  one,  between  the  case  of  a  work- 
man ordered  to  work  at  his  craft  or  to  serve  in  a  shop  for  the  sake  of  making 
gain  to  his  master,  and  the  case  of  a  domestic  servant  ordered  to  perform  an 
ordinary  menial  office  intra  parietes  of  a  private  house  with  which  the  pubUc 
has  no  concern,  and  which  is  only  for  the  master's  convenience,  and  is  inciden- 
tal to  the  necessary  domestic  work  and  household  arrangements.  It  is  further 
essential  to  bear  in  mind  that  in  determining  what  is  a  work  of  necessity  in  a 
domestic  establishment  a  great  deal  must  be  left  to  the  discretion  of  the  master. 
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Life  wnald  be  intolerable  in  a  house  in  which  the  setrants  were  to  lefkse  to  do 
a  certain  piece  cf  ordinary  woric  on  a  Sunday  which  their  employer  thought 
necessary,  on  the  ground  that  they  were  of  a  different  opinion.  The  Sunday 
work  which  a  master  may  insist  upon  having  done  must  be  reasonably 
incidental  to  work  which  is  necessary.  For  example,  I  should  hesitate  to  hold 
that  a  roaster  was  entitled  to  insist  that  Sunday  should  be  the  weekly  washing 
day  or  the  day  on  which  the  silver  plate  not  in  daily  use  was  to  have  its 
periodical  scrubbing.  On  the  other  hand,  a  servant  would  be  bound  to  see 
that  such  thinffs  as  are  in  use  at  ever^  meal  are  properly  cleaned,  even  although 
that  involve  the  operation  of  cleamng  being  done  between  the  first  Sunday 
meal  and  the  second.  In  the  present  case,  it  may  be  assumed  to  have  been  a 
work  both  of  necessity  and  mercy  which  led  the  defender  to  take  out  his  gig 
on  the  Sunday  morning.  Plainly,  the  pursuer  was  bound  to  give  him  necessaiy 
assistance  in  doing  so,  and  I  am  of  opinion  that  it  would  be  straining  the  law 
much  too  &r  to  hold  that  the  master  was  not  justified  in  having  his  gig  made 
clean  and  decent  for  his  journey. 

"  The  main  difficulty  I  have  in  the  case  arises  from  the  fact  that  the  pursuer 
seems  to  have  been  willing  to  clean  the  gig  on  the  Saturday  night,  so  as  to 
obviate  the  necessity  for  Sunday  work,  but,  with  reference  to  this,  the  principle 
which  I  have  above  alluded  to  comes  in.  The*  master  must  be  the  ultimate 
judge  in  such  a  matter.  It  is  inherent  in  the  relation  of  master  and  servant 
that  the  will  and  opinions  of  the  one  must  yield  to  those  of  the  other,  except 
when  the  order  is  plainly  illegal.  Nor  can  it  be  left  out  of  sight  that  evidence 
has  been  led  before  me  to  show  that  the  defender's  order  on  the  occasion  in 
question  was  in  conformity  with  the  ordinary  customs  of  his  professional 
brethren  in  the  country. 

'*  Such  being  the  view  I  take  of  the  case,  I  hold  that  the  pursuer  was  in  the 
wrong,  although  one  cannot  help  feeling  some  respect  for  his  conscientiousness, 
and  hoping  that  he  may  be  equally  punctilious  in  what  I  may  be  permitted  to 
call  the  weightier  matters  of  tne  law.  I  shall  allow  him  £i  as  remuneration 
for  the  time  that  he  served^  and  I  will  make  no  order  as  to  expenses.* 

^c«.— Meffet ilfe.— Smith. 


SHERIFF  COURT  OF  BANFFSHIRE. 
Sheriff  Soott  Monobibff. 

PROCURATOR-FISCAL  V.  WILLIAM  THOMSON.— AfafC^  17,  1880. 

Sdueation  (Scotkmd)  Act,  1872,  mc  70. — ^A  parent  sent  his  child  to  school  bat 
failed  to  pay  the  fees  for  attendance,  and  did  not  apply  to  the  parochial  board 
for  assistance  to  enable  him  to  do  so : — Held,  that  the  school  board  conld  not 
obtain  a  conviction  against  him  under  the  70th  section  of  the  Education  Act 
for  failing  to  provide  education  for  the  child. 

In  this  case  the  Sheriff-Substitute  delivered  the  following  judgment : — 

**  TMb  is  a  complaint  at  the  instance  of  the  Procurator-Fiscal  acting  on  behalf 
of  the  school  board  of  the  royal  burgh  of  Banff,  and  founded  vpoii  t^e  70th 
section  of  the  Education  Act  of  1872.  It  is  alleged  that  the  accused,  William 
Thomson,  has  been  and  is  now  grossly,  and  without  reasonable  excuse,  failing 
to  provide  elementary  education  for  his  daughter.  It  is  admitted  on  the  one 
iMnd  that  the  child  has  been  attending  school  with  sufficient  r^;ularity,  and 
on  the  other  that  the  accused  has  not  paid  the  fees  for  her  attendance,  nor  up 
to  the  time  of  bringing  this  complaint  made  application  to  the  proper  quarter 
for  assistance  on  the  ground  of  his  poverty,  in  these  circumstances  a  novel 
question  of  considerable  importance  is  raised,  viz.  whether  a  parent  who  fidls 
to  pay  for  the  education  which  his  child  is  receiving  can  be  convicted  of  a 
failure  to  provide  education  f 

**  I  have  come  to  be  of  opinion  that  he  cannot,  and  indeed  withont  much 
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difficulty.  School  boaids  are  under  the  Act  entitled  to  exact  fees  for  the 
education  which  they  provide,  and  it  is  a  duty  which  they  owe  to  the  rate- 
payers to  see  that  these  fees  are  exacted.  They  have  the  legal  remedy  which 
all  cjreditors  have  of  suing  defaulting  dehtors  in  the  civil  courts.  And  it  is, 
I  confess,  somewhat  surprising  to  hear  that  they  can  put  these  debtors  in  the 
dock,  exclude  them  from  giving  evidence,  and  crave  a  sentence  of  imprison- 
ment against  them.  It  will  not  he  disputed,  I  assume,  that  a  prosecution  under 
this  section  is  a  criminal  prosecution ;  that  is  manifest  even  without  the 
appearance  of  the  Procurator-Fiscal  as  prosecutor.  Now  what  is  the  present 
accused  but  a  debtor  to  the  school  boani,  against  whom  they  might  take,  and 
in  point  of  fact  I  understand  have  taken,  proceedings  in  the  Small  Debt  Court! 
He  has  purchased  the  commodity  which  they  sell,  viz.  education,  upon  credit, 
and  when  the  time  of  reckoning  has  come  he  cannot  settle  his  account.  It  is 
said  that  the  accused  has  foiled  to  provide  education  because  he  has  failed  to 
pay  for  it,  and  it  is  thus  being  provided  at  the  expense  of  others ;  and  I  admit 
that  were  this  a  mere  abstract  question  of  what  is  meant  by  the  word  '  provide,' 
the  argument  would  be  of  great  force ;  but  the  69th  section  of  the  Act  seems  to 
indicate  that  education  may  be  provided  by  a  parent  without  being  paid  for  bv 
him,  while  it  is  onl^  the  duty  of  providing  which  is  dealt  with  in  the  70th 
section.  That  in  this  section  the  only  case  contemplated  is  that  of  children 
who  are  not  in  point  of  fact  receiving  education  would  appear  from  its  very 
terms.  It  enacts  that '  the  clerk  or  other  officer  of  the  school  Doard  shall  revise, 
add  to,  and  correct  a  list  of  all  such  parents,'  i.e.  parents  failing  to  perform  the 
duty  of  providing  education, '  and  their  children  who  have  not  received,  and 
are  not  in  course  of  receiving,  such  elementary  education.'  Now  this  list  is  the 
foundation  of  the  subsequent  prosecutions,  and  yet  I  hardly  think  the  accused's 
name  could  properl;^  be  upon  it,  seeing  that  his  child  has  received,  and  is  in 
the  course  of  receiving,  her  education.  If  a  parent  sends  his  child  to  school 
and  sees  that  the  attendance  is  regular,  it  appears  to  me  that  he  provides 
education  in  the  sense  of  the  70th  section,  the  object  of  which  manifestly  was 
to  render  education  compulsory.  If  he  feols  to  pay  school-rates,  decree  will  go 
against  him,  his  goods  may^  be  poinded,  he  himself  imprisoned,  but  he  is  not 
subject  in  addition  to  a  criminal  prosecution. 

"  The  case,  I  may  observe,  would  have  been  entirely  different  had  the  school 
board  insisted  at  the  first  upon  the  accused  either  paying  the  fees  in  advance, 
finding  security,  or  making  an  application  to  the  parochial  board  for  assistance, 
and  in  consequence  of  his  failure  to  do  so  had  they  refused  to  admit  his  chUd 
into  the  school.  There  would  then  have  been  a  failure  to  provide  education 
for  which  it  might  reasonably  be  said  the  accused  was  to  blame.  Nor  do  I 
&id  anything  in  the  Act  to  prevent  school  boards  thus  protecting  themselves 
against  the  non-payment  of  fees.  But  the  only  remedy  which  they  have 
against  a  debtor  is  one  which  must  be  sought  in  a  di£terent  way  and  in  a 
different  court." 


fl0te0  of  SngltBh,  ^mvcmxtf  mtb  (Eolonial  CaBts. 

Tradb-Mark. — Itm,ncHon — Begit^ratum — <'  Family  Salw  "  —  Trctde-Mcuiki 
Regittratum  Act. — ^Tbe  plaintiffs  had  for  fifteen  years  and  upwards 
manufactured  and  sold  a  medicine  under  the  name  of  *'  Beinhardf  s  Celebrated 
Family  Salve,"  and  in  the  year  1876  they  registered  the  words  **  Family  Salve" 
as  their  trade-mark  in  connection  with  such  medicine,  under  the  Trade-Marks 
Registration  Acts.  The  defendant  in  1868  registered  at  Stationers'  Hall  a 
similar  preparation  under  the  title  of  '*  Spalding's  Universal  Family  Salve," 
and  he  nad  since  manufactured  and  sold  the  salve  under  that  name.  Both 
salves  weve  sold  in  packets  encased  in  ^vrappers  bearing  the  above  titles  in  full, 
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but  the  wrappers  were  so  folded  that  until  the  packets  were  opened  the  words 
'^ Family  Salve"  alone  were  visible.  In  an  action  by  the  plaintiffs  for  an 
injanction — Held,  that  the  words  '*  Family  Salve  "  were  both  a  ^  distinctive 
heading/'  and  also  **  special  and  distinctive  words  used  before  the  passing  of 
the  Act,"  within  section  10  of  the  Trade-Marks  Registration  Act,  1875  ;  that 
the  plaintiffs  having  by  the  registration  acquired  a  prima  fiicie  right  tp  the 
exclusive  use  of  the  two  words  *'  family  salve/'  the  onus  lay  on  the  defendant 
to  displace  that  right ;  and  that  the  defendant  having  failed  to  discharge  that 
onuSf  an  injunction  must  be  granted. — Saggett  v.  FiiMMter  (43  L.  J.  Rep. 
Ohanc.  64}  distinguished.    BeSihardt  v.  Spalding^  49  L.  J.  Rep.  Chanc.  67. 

Evidence. — Ptiblie  document — Entry  in  discharge  of  duty — Committee  of 
Privileges — Herald^s  visitcUion, — A  report  made  by  a  public  department  to  the 
Government  in  dischatge  of  their  duty,  and  in  answer  to  a  reference  to  them, 
is  not  admissible  as  evidence  of  the  facte  stated  in  such  report.  An  action 
was  brought  by  S.,  whose  claim  depended  upon  the  question  whether  A.  M. 
(No.  1)  was  identical  with  A.  M.  (No.  2),  who  was  bom  in  1744,  at  Quarto, 
near  Genoa.  8.  tendered  in  evidence  a  document  which  came  from  the  nublic 
archives  at  Qenoa,  being  a  report  of  a  public  department  called  the  (iiunta 
della  Marina  to  the  Genoese  Senate,  in  answer  to  a  reference  directed  by  the 
Senate  to  inquire  as  to  the  fitness  of  A.  M.  TNo.  1)  for  the  post  of  diplomatic 
agent  in  London.  There  was  evidence  that  tnis  department  was  a  permanent 
office,  whose  duty  it  was  to  entertain  such  references  and  to  report  thereon. 
Their  report  stated  his  fitness,  and  also  that  A.  M.  ^No.  1)  was  a  native  of 
Quarto,  about  forty-five  vears  of  age  (which  would  iaentifjr  him  with  A.  M. 
(No.  2)  bom  in  1744),  and  that  these  facts  had  been  ascertained  from  persons 
well  acquainted  with  him.  The  Senate  on  that  report  appointed  him  to  the 
poet: — Held  (affirming  the  decision  of  Malins,  V.C.),  toat  such  document 
could  not  be  admitted  as  evidence  of  the  place  of  birth  and  age,  either  on  the 
ground  of  its  being  a  public  document  coming  from  the  proper  custody,  or  as 
an  entry  of  a  contemporaneous  fact  b^  a  person  whose  duty  it  was  to  make  an 
entry  oi  that  particular  fact  at  the  time.  To  make  an  entry  by  a  deceased 
person  evidence  of  a  fact,  it  must  be,  first,  an  entry  of  a  transaction  effected  by 
the  person  who  makes  the  entry ;  second,  an  enttv  made  at  the  time  of  the 
transaction,  or  near  to  it ;  third,  an  entry  made  in  the  usual  course  and  routine 
of  business  by  that  person ;  fouith,  that  the  person  making  the  entiy  had  at 
that  time  no  interest  to  misstate  what  had  occurred,  per  Srett,  L.J. — Pdini 
V.  Grayy  Siurla  v.  Freeda,  49  L.  J.  Rep.  Chanc  App.  41. 

The  practice  with  regard  to  admission  of  evidence  before  the  Committee  of 
Privileges,  and  as  to  admissibility  of  heralds'  visitations  discussed. — Ibid. 

Railway. — Passenger — Contract  to  carry. — Ticket  with  conditions  limiting 
liabilitif — Knowledge  of  passenger. — The  plaintiff  took  a  return  ticket  issued 
to  him  bv  the  defendants  (an  English  railway  company)  for  the  journey 
from  London  to  Paris  and  back.  The  ticket  was  in  the  form  of  a  small  book 
with  a  paper  cover,  on  the  outside  of  which  were  the  words,  **  Cheap  return 
ticket  London  to  Paris  and  back.  Second  class.  Available  by  night  service 
only."  Inside,  sewn  up  with  the  cover,  were  the  coupons  for  the  different 
stages  of  the  journey,  and  a  pa^e  containing,  amongst  notices  relating  to  luggage, 
a  notice  that  this  company  "  incurs  no  responsibmty  of  any  kind  beyond  what 
arises  in  connection  with  its  own  trains  and  boats,  in  consequence  of  passengers 
being  booked  to  travel  over  the  railways  of  other  companies,  such  through 
booking  being  for  the  convenience  of  the  passenger."  The  plaintiff  sustained 
an  injury  whust  being  carried  in  France  under  this  ticket  on  the  railway  of  a 
French  company.  In  an  action  against  the  defendants  for  such  injury,  the 
defendants  relied  on  the  said  notice  on  the  ticket  relieving  them  from 
responsibility  in  the  event  which  had  occurred.  The  jurv  found  that  the 
plamtiff  did  not  see  or  know  of  this  notice,  and  further  that  the  defendants  had 
not  done  what  was  reasonablv  sufficient  to  bring  it  to  the  knowledge  of  the 
pluntiff  :-^^dUy  that  notwitn»taodl«g  .8uc)x  findings,,  the  defendanta  wen 
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entitled  to  have  judgment  entered  for  them,  ae  the  whde  of  thia  ticket-book 
and  not  merdy  what  was  on  the  outside  formed  the  contract  under  which  the 
defendants  agreed  to  carry  the  plaintiff,  and  that  therefore,  in  the  event  whioh 
had  occurred,  the  defendants  were,  according  to  the  terms  of  the  contract, 
relieved  horn  responsibility. — The  case  of  Jaendenon  v.  Stevenson  (L.  Bep.  8 
Sc.  App.  470)  distinguished.  Burke  y.  lU  SouiK-Eoetem  Railway  Co.,  48 
L.  J.  Rep.  Q.B.  107. 

Ybndob  awo  PuBCHAaBB.— Cbn4if(»afu  of  eaU-—M%$deecripiion — Compenea- 
tion  after  oontfeyanee — CompUtion, — In  an  agreement  for  the  sale  of  land,  it 
was  provided  by  the  conditions  that,  if  any  error  or  miastatement  should  be 
founa  in  the  parcels,  it  diould  not  annul  the  sale,  but  that  compensation  should 
be  made  in  respect  thereof.  After  completion,  and  after  the  conveyance  had 
been  executed,  an  error  in  the  quantity  of  land  conveyed  was  discovered  by  the 
purchaser : — add,  that  the  purchaser  was  entitled  to  compensation. — Manaon 
V.  Thacker,  47  L.  J.  Rep.  Chanc.  312 ;  L.  Rep.  7  Ch.  D.  620,  not  followed.  In 
re  Turner  and  Skdton,  Ch.  49  L.  J.  Rep.  114. 

Vbkdob  AHn  PuBCHABBB* — Partnerthip — MiereprtientaUon — LieM.<*-An  in- 
coming partner  set  aside  the  agreement  for  partnership  on  the  ground  of  mis- 
representation : — HM,  he  was  entitled,  subject  to  the  satisfoction  of  partnership 
debts,  to  a  lien  on  the  partnership  assets,  both  for  purchase-money  and  partner- 
ship disburaements.--Jaiycodk  v.  BeaUon,  Ch.  49  L.  J.  Rep.  127. 

VxNDOB  AMD  FuBCBABEB.— £Nti(«  of  puhlic-houie — Mutuol  mutoke — Sjpecific 
performanee. — Plaintiff  being  the  lessor  of  a  public-house  subject  to  a  covenant 
against  Sunday  trading,  put  the  same  up  for  sale,  having  previously  obtained 
from  the  freeholder  a  letter  whioh  was  stamped  as  an  agreement  offering  to 
release  the  restrictive  covenant  Defendant  at  the  sale  b^^ame  the  purchaser, 
both  parties  being  under  the  impression  that  the  freeholder  could  alone  release 
the  covenant.  The  abstract  delivered  to  the  purchaser  showed  that  the  plaintiff 
held  under  an  underlease  by  demise,  a  reversion  of  one  day  being  vested  in  A 
and  B,  whose  consent  to  a  release  of  the  covenant  was  necessary,  which  fact 
was  overlooked  by  the  purchaser,  he  taking  an  underlease  at  an  increased  rent, 
in  which  the  covenant  was  omitted,  and  he  paid  his  purchase-money  partly  by 
a  cheque  and  entered  into  possession.  The  day  after  the  mistake  as  to  the 
parties  to  release  the  covenant  was  discovered,  and  the  defendant  stopped  pay- 
ment of  the  cheque.  The  plaintiff  had  offered  to  rescind  the  contract : — neld, 
that  the  defendant,  not  having  discovered  the  mistake  till  after  completion 
through  his  own  negligence,  was  too  late  in  taking  his  objection,  and  specific 
performance  was  decr^d. — Allen  v.  Richardeonf  Ch.  49  L.  J.  Rep.  137. 

Jamaica. — Governor — Acts  of-^CourU  of  the  colony — Juriediction  of — The 
ffovemor  of  a  colony  does  not  possess  sovereign  power.  His  authority  is 
derived  from  his  commission,  and  is  limited  to  the  powers  thereby  expressly  or 
impliedly  intrusted  to  him,  and  he  may  be  sued  in  the  Courts  of  the  colony  of 
which  he  is  governor. — Sir  Anthony  mutgrave  v.  Pulido,  Privy  Council  Cases, 
49  L.  J.  Rep.  20. 

NoisANCB. — SicUutory  authority  to  establish  aaylums — Power  of  statutory 
superior  to  sanction  an  act  resulting  in  a  nuisance — Authority  given  by  statute, 
how  to  he  pursued — Liability  for  nuisance  of  local  authority  acting  under  direction 
of  loccU  Qovemment  Board-^Smallpox  Asulum  and  Metropolitan  Poor  Act. — An 
hospital  for  smallpox  was  erected  by  the  defendants,  a  bodv  created  under 
the  Metropolitan  Poor  Act,  1867,  and  the  plan  pursued  by  them  whs 
sanctioned  oy  Uie  Local  Government  Board.  In  an  action  by  neighbouring 
occupiers  for  damages  for  a  nuisance,  the  juiy  found  that  the  hospital  was  a 
nuisance,  and  that  the  defendants  had  not  exercised  all  proper  and  reasonable 
care  in  carrying  it  on  \—HM,  that  the  defendants  would  not  be  protected  by 
the  sanction  of  the  local  Qovemment  Board  if  what  was  sanctioned  was  not 
legal ;  and  that  the  statute  under  which  the  defendants  acted  did  not 
auth<mze  the  creation  of  a  nuisance  or  interference  withprivate  rights. — Hill  v. 
The  Managers  of  the  MetrepotUan  Asylums  District^  Q.  B.  (App.)  49  L.  J.  Bep. 
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THE  AMENDMENT  OF  THE  BALLOT  ACT. 

Now  that  the  elections  are  over,  it  may  be  interesting  to 
notice  some  incidents  that  have  occurred  in  the  working  of  the 
machinery  for  taking  the  votes  of  electors,  and  some]  questions 
which  have  arisen  as  to  the  construction  of  the  Acts  regulating 
elections;  and  it  may  be  of  advantage  to  consider  what  alter- 
ations are  required  on  the  existing  law.  The  manner  of  mark- 
ing the  ballot  paper,  what  marks  make  the  vote  good  and  what 
marks  make  the  vote  bad,  is  the  subject  to  which  most  attention 
has  been  drawn  and  which  is  of  most  interest  and  importance  to 
the  general  public.  Voting  by  ballot  is  as  simple  a  process  as 
anything  can  be.  The  voter  makes  a  cross  on  the  right-hand  side 
of  the  name  of  the  candidate  whom  he  favours,  folds  his  paper, 
shows  the  official  mark  on  the  back  to  the  presiding  officer,  puts 
the  paper  in  the  box ;  and  the  whole  thing  is  done.  Yet  the  vari- 
ations from  this  simple  procedure  which  voters,  at  great  personal 
trouble,  devise  for  themselves,  with  the  effect  of  invalidating  the 
vote,  are  amazing  in  their  ingenuity.  So  also  it  must  be  confessed 
are  the  deviations  devised  by  officials,  both  presiding  officers  and 
returning  officers.  At  the  present  general  election,  at  the  previous 
general  election,  and  at  many  by-elections,  many  votes  have  been 
spoiled  by  the  presiding  officer  or  the  clerk  under  his  direction 
marking  the  elector's  number  on  the  register,  not  on  the  counterfoil, 
as  the  Act  clearly  directs,  but  on  the  front  or  the  back  of  the 
ballot  paper  itself.  Twice  over  the  Ballot  Act  (sec.  2,  rule  24) 
says  that,  at  the  time  of  voting,  the  ballot  paper  shall  be  marked 
on  both  sides.  In  one  burgh  of  the  Ayr  diistrict  of  burghs  not 
one  of  the  ballot  papers  was  marked  on  the  face ;  and  the  same 
thing  occurred  in  the  case  of  about  one  hundred  votes  at  the  Ben- 
frewshire  election.  The  Sheriff  of  Benfrewshire  rejected  such 
votes;  the  Sheriff  of  Ajnshire  sustained  them.  We  think  the 
Sheriff  of  Ayrshire  was  right,  because  the  Act  imposes  the  sanction 
of  nullity  only  in  the  case  of  the  official  mark  being  wanting  on 
the  bcuJc  of  the  ballot  paper  (sec.  2).    JExpressio  unitu,  exdusio 
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alterivs.  At  Inveraiy  the  presiding  officer  gave  a  voter  a  tendered 
ballot  paper  instead  of  an  ordinary  one,  and  the  tendered  paper 
was  marked  and  put  in  the  ballot  box,  which  should  never  be  done 
with  a  tendered  ballot  paper  in  any  case.  The  blunder  having 
been  discovered,  the  proper  course  was  to  give  the  elector  an 
ordinary  ballot  paper,  as  should  have  been  done  at  first  When 
the  votes  were  counted  the  tendered  ballot  would  have  been  held 
as  nothing.  Tendered  ballot  papers  are  not  counted  at  the  time  of 
counting  the  vote$,  but  only  in  the  event  of  a  scrutiny,  and  when 
it  has  been  established  that  the  person  tendering  it  was  really  the 
person  entitled  to  vote.  To  remedy  the  mistake  another  mistake 
was  committed  a  thousand-fold  more  serious, — ^indeed  the  most 
serious  error  which  it  is  possible  to  commit  under  the  Act.  The 
seal  was  broken,  the  ballot  box  was  opened^  and  the  ballot  paper 
was  abstracted.  Before  counting  the  votes  all  the  ballot  papers 
in  all  the  boxes  ought,  in  accordance  with  the  provisions  of 
the  Ballot  Act,  to  he  mixed,  so  as  to  prevent  the  result  of 
the  voting  at  any  particular  polling  station  becoming  known. 
In  North  Lancashire,  "to  save  time"  it  is  said,  the  votes  were 
counted  as  each  ballot  box  came  in,  and  consequently  the  state  of 
the  poll  in  each  district  was  at  once  known.  The  Act  provides  in 
express  terms  (rule  16)  that  there  shall  be  at  lea9t  one  compart- 
ment for  every  ISO  electors  entitled  to  vote  at  the  polling  station. 
We  know  of  one  election  in  Scotland  where  there  were  only  two 
compartments  for  700  electors — an  arrangement  which  was  con- 
trary to  the  provision  of  the  Act,  and  which  led  to  much  confusion. 
At  the  same  election  three  presiding  officers  were  huddled  into 
one  small  booth.  Each  presiding  officer  should  have  a  separate 
place,  otherwise  the  secrecy  of  the  Act  cannot  be  maintained. 
When  the  vote  of  an  illiterate  is  taken  the  booth  ought  to  be 
cleared:  but  in  the  case  mentioned  this  could  not  be  done;  no 
one  of  the  presiding  officers  having  a  right  to  clear  the  booth, 
which  was  the  common  polling-place  of  the  three.  At  one  of  the 
recent  elections  the  shenff  had  provided  forms  of  declaration  to  be 
taken  by  persons  blind  or  physically  incapacitated.  Any  one  who 
chooses  to  read  rule  26  will  see  that  there  is  no  authority  for 
administering  such  a  declaration  When  presiding  or  returning 
officers  undertake  the  duties  of  their  position  it  is  surely  not  too 
much  to  expect  that  they  should  look  into  the  statute  under  which 
they  are  to  act.  The  diversities  of  judicial  opinion  as  to  the 
validity  of  a  ballot  paper  are  also  a  matter  for  wonder  and  amaze- 
ment. We  have  seen  the  diversity  of  view  of  the  sheriffs  of  the 
two  adjacent  counties  of  Ayr  and  Renfrew  as  to  the  effect  of  the 
want  of  the  official  mark  on  the  back  of  the  ballot  paper. 

At  one  of  the  recent  elections  the  following  strange  decision  was 
given  by  the  returning  officer.  On  one  of  the  ballot  papers  the 
cross  extended  over  the  line  between  the  two  spaces.  The  larger 
part  of  the  cross  was  on  one  side  of  the  line,  but  the  intersection  of 


TBI  AlfBNDHEirr  OP  THE  BALLOT  ACT.  227 

the  CT088  was  on  the  other.  The  returning  officer  held  the  vote  a 
good  vote  for  the  candidate  opposite  to  whose  name  the  intersection 
was.  We  think  this  vote  should  have  been  rejected  on  the  ground 
of  uncertainty.  It  is  the  cross,  not  the  intersection  of  the  cross, 
which  the  Act  directs  to  be  placed  opposite  the  candidate's  name ; 
and  here  it  was  partly  opposite  the  one  name  and  partly  opposite 
the  other. 

Perhaps  the  most  startling  novelty  in  the  way  of  judicial  aber- 
ration is  the  decision  of  the  returning  officer  at  the  Greenock 
election.  We  observe  that  an  elector  of  that  town  has  been  calling 
the  attention  of  Mr.  W.  £.  Forster  to  this  decision,  by  which  more 
than  300  votes  were  rejected  because  the  cross,  although  made  on 
the  right-hand  side  of  the  candidate's  name,  was  made  within  the 
space  for  the  candidate's  name,  and  not  within  the  sc[uare  at  the 
end,  thus : — 


1 

SCOTT 

2 

8TKWART              X 

Mr.  Forster,  through  his  secretary,  has  stated  that  he  thinks  "  the 

returning  officer  was  mistaken  in  rejecting  such  votes/'  and  he 

knows  of  more  than  one  case  in  Yorkshire  where  such  votes  were 

received  without  question.    It  may  be  remarked  that  what  has 

been  done  in  Yorkshire  is  of  very  Uttle  importance  in  a  question 

as  to  an  election  in  Greenock ;  because,  as  we  shall  presently  see, 

what  is  law  on  the  subject  of  ballot  papers  in  England  is  not  law 

in  Scotland.    The  Ballot  Act  expires  this  year.    Mr.  Forster  carried 

it  through  the  House  of  Commons  in  1872,  and  it  may  have  been 

thought  probable  that  he  would  be  the  Minister  intrusted  with  the 

conduct  of  a  bill  to  continue  and  amend  it.    We  presume  it 

was  with  this  probability  in  view  that  his  Greenock  correspondent 

drew  Mr.  Forster's  attention  to  the  decision  ef  the  returning  officer. 

This,  however,  was  quite    unnecessary.    The  Act   requires  no 

amendment  on  this  point.    In  the  directions  for  the  guidance  of 

voters  the  elector  is  simply  told  to  "  place  a  cross  on  the  right-hand 

side  opposite  the  name  of  each  candidate  for  whom  he  votes,"  and 

nothing  at  all  is  said  about  placing  the  cross  in  the  square  at  the 

end  of  the  nama    But  what  is  of  more  importance  in  this  relation 

is  that  the  Supreme  Court  of  Scotland  has  decided  in  the  case  of 

Robertson  v.  Adamson  (July  6,  1876,  3  Kettie,  978)  that  ballot 

papers  marked  as  above  are  quite  good.    The  interpretation  put 

upon  the  Act  by  the  supreme  tribunal  is  the  matter  which  is  to  be 

regarded  when  future  legislation  is  contemplated.    In  any  bill  to 

amend  the  Ballot  Act  it  is  not  necessary  to  insert  a  declaration 

that  the  Court  of  Session  is  right  and  the  Sheriff  of  Benfrewshire 

is  wrong.    The  Court  of  Session  will  declare  that  itself  whenever 
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any  occasion  for  doing  so  arises.  The  decision  of  the  Court  of 
Session  was  right;  but  even- if  it  had  been  wrong,  a  returning  oflScer 
in  Scotland  is  bound  by  it  The  returning  officer  in  this  case 
either  knew  of  the  decision  in  the  Court  of  Session  or  he  did  not. 
If  he  knew,  he  went  wrong  in  not  following  it ;  if  he  did  not,  he 
went  wrong  in  not  knowing  it.  In  all  probability  the  defence 
would  be  the  straightforward  one  which  Dr.  Johnson  made  when 
the  lady  asked  him  how  he  had  given  the  definition  which  appears 
in  the  dictionary  of  the  word  "  pastern." 

There  is,however,one  point  cognate  to  that  we  have  just  considered, 
on  which  the  Ballot  Act  requires  not  so  much  amendment  as  a  declar- 
ation of  what  was  intended  by  it.  In  a  recent  article  in  the  Times  it 
is  said  that  in  some  constituencies  votes  have  been  rejected  where 
two  crosses  were  made  instead  of  one;  which  shows,  says  the  writer 
of  the  article,  that  **  there  are  purists  who  have  more  nicety  than 
good  sense."  Evidently  the  writer  of  the  article  was  not  aware 
that  such  votes  would  be  rejected  in  every  parliamentary  and 
municipal  election  in  Scotland.  The  Ballot  Act  applies  both  to 
England  and  to  Scotland;  but  on  this  head  the  English  and  Scottish 
Courts  have  given  decisions  diametrically  opposed  to  each  other  in 
construing  the  very  same  words.  In  Scotland,  in  the  Wigtown 
Burghs  case  {Easivell  v.  Stewart,  May  23, 1874,  1  Eettie,  925)  and 
the  Musselburgh  Municipal  Election  case  (Robertson  v.  Adamson, 
supra),  the  latter  being  a  judgment  of  seven  judges,  only  one  of 
whom  dissented,  it  was  held  that  any  deviation  from  the  directions 
for  the  guidance  of  voters,  such  as  placing  two  crosses  instead  of 
one,  putting  a  line  instead  of  a  cross,  marking  the  paper  on  the  left- 
hand  side  instead  of  the  right-hand  side  of  the  name,  invalidated 
the  vote.  In  England,  in  the  case  of  Woodward  v.  Sarsons  (L.  R 
10  C.  P.  733),  ballot  papers  of  this  description  were  held  good.  The 
English  case  being  decided  before  the  case  of  Rdbtrtson  v.  Adanison, 
the  Scottish  judges  of  course  had  the  English  decisions  and  the 
grounds  of  it  fully  in  view  when  they  arrived  at  their  construction 
of  the  Act.  The  decisions  of  the  Scottish  Courts  were  not  regarded 
with  favour  at  the  time  they  were  pronounced,  nor  are  they  so 
regarded  now.  When  a  voter  puts  a  double  cross,  or  puts  his  cross 
on  the  left-hand  instead  of  the  right-hand  side,  his  intention  is 
perfectly  clear,  and  surely  that  ought  to  be  sufficient.  In 
section  2  and  rule  25  of  the  Ballot  Act  the  voter  is  merely 
directed  to  "  mark  "  his  vote.  It  is  only  in  the  "  form  of  directions 
for  the  guidance  of  voters  in  voting,"  to  be  placarded  at  the  polling 
stations,  that  anything  is  said  as  to  the  manner  of  marking  the  vote. 
It  is  there  said  that  ''  the  voter  will  go  into  one  of  the  compart- 
ments, and  with  the  pencil  provided  in  the  compartment  place  a 
cross  on  the  right-hand  side,  opposite  the  name  of  each  candidate 
for  whom  he  votes,  thus  x ."  This  instruction,  however,  is  merely 
for  the  "  guidance  "  of  voters,  and  is  merely  directory,  not  impera- 
tive.   If  '*  directions  "  are  not  directory,  what  is  ?    The  argument 
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which  prevailed  in  these  csaes  was  that  the  voter  by  deviating 
from  the  manner  directed  made  a  mark  by  which  he  could  be 
identified,  which  according  to  the  Act  invalidates  the  vote;  and 
that  if  such  votes  were  accepted,  the  provision  of  the  Act,  the 
intention  of  which  was  to  prevent  a  pre-arrangement  between  the 
voter  and  the  candidate  and  his  agent,  would  be  frustrated.  The 
answer  to  which  is  that  we  ought  not  to  assume  any  intention  on 
the  part  of  the  voter  to  afford  means  of  identification ;  that  in  the 
absence  of  evidence  of  pre-arrangement  one  ought  to  assume  that 
there  was  none ;  and  further,  that  the  deviations  in  question  were 
so  common  that  they  afforded  no  means  of  identificatiou.  If  there 
was  any  corrupt  concert,  we  may  be  sure  the  peculiarity  of  marking 
adopted  in  order  to  identify  would  be  of  a  less  notable  kind,  would 
be  of  so  minute  a  character  that  nobody  would  notice  it  except 
the  person  who  was  on  the  outlook  for  it 

The  Scottish  decision  is  not  consistent  with  itself.  Votes 
were  held  good  where  the  mark  consisted  of  two  lines  which 
joined  but  did  not  intersect,  and  so  was  not  a  cross  at  all ;  and 
where  "  feet  or  claws  "  were  appended  to  the  cross,  thus  making  it 
something  in  the  form  of  the  letter  X.  If  one  irregularity  in  the 
mark  is  to  vitiate  the  vote,  why  should  not  another?  If  the 
direction  is  to  be  so  strictly  obeyed,  it  ought  to  be  so  in  every 
particular.  The  voter  is  told  to  mark  his  vote  with  the  pencil 
provided  in  the  compartment.  Yet  ballot  papers  were  held  good 
where  the  paper  was  marked  in  ink.  The  voter  is  told  to  make  a 
cross  thus  X .  Why  should  not  a  cross  of  a  different  description, 
thus  +,  invalidate  the  vote  too?  Votes  were  held  good  where  a 
straight  line  was  drawn  after  the  cross.  If  the  addition  of  another 
cross  to  that  which  the  voter  is  directed  to  make  vitiates  the  vote, 
because  it  is  a  mark  by  which  the  voter  may  be  identified,  why 
should  the  addition  of  a  line,  which  is  liable  to  the  same  objection, 
not  have  the  same  effect  ? 

In  the  English  case  Woodward  v.  Sarsons  it  was  held,  generally, 
that  a  ballot  paper  so  marked  as  to  show  for  whom  the  voter 
intended  to  vote  ought  to  be  counted,  however  much  the  "  direc- 
tions "  in  the  Ballot  Act  were  contravened.  Ballot  papers  accord- 
ingly were  held  good  where  the  cross  was  on  the  left-hand  side  of 
the  candidate's  name,  where  there  were  two  crosses  instead  of  one, 
where  there  was  a  star,  a  straight  line,  or  an  oblique  line  instead  of 
a  cross ;  and  whera  a  pencil  line  was  drawn  through  the  name  of 
the  candidate  not  voted  for.  We  have  made  some  unfavourable 
comments  on  the  decisions  of  the  Scottish  Courts.  Although  we 
prefer  the  general  view  taken  by  the  Court  of  Common  Pleas,  we 
are  not  sure  that  the  English  judges  have  not  gone  a  little  too  far 
the  other  way.  The  remark  jnade  in  Robertson  v.  Adamson  by 
Lord  Deas,  the  only  one  of  the  seven  judges  who  favoured  the 
English  view,  that  the  directions  in  the  statute  must  be  sub- 
stantially complied  with,  deserves    consideration.      Nor  do  we 
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intended  to  be  a  handy  guide  to  letoming  officers,  is,  as  regards 
districts  of  burghs,  quite  misleading,  and  is  in  disconformity  with 
the  provisions  in  the  body  of  the  Act.  Again,  in  the  first  section 
of  the  Act  it  is  stated  that  the  nomination  paper  is  to  be  delivered 
to  the  returning  officer  by  the  candidate  or  his  proposer  or  seconder. 
In  the  "  form  of  notice  of  parliamentary  election "  in  the  second 
schedule  it  is  said  that  the  nomination  paper  must  be  delivered  by 
the  candidate  or  by  his  proposer  avd  seconder.  It  is  provided  that 
the  ballot  paper  shall  be  stamped  on  both  sides;  yet,  as  already 
pointed  out,  the  want  of  the  official  mark  on  the  back,  and  the  back 
alone,  vitiates  the  vote.  Either  it  is  necessary  or  it  is  not  neces- 
sary to  have  the  official  mark  on  both  sides.  If  it  is  necessary,  the 
want  of  the  official  mark  on  either  side  should  vitiate  the  vote.  If 
it  is  not  necessary  to  stamp  the  ballot  paper  on  the  front,  why 
encumber  the  operation  of  polling  with  a  useless  formality  ? 

The  provision  for  preventing  the  identification  of  the  voter  is 
not  complete.  Section  2  enacto  that  any  ballot  paper  "  on  which 
anything  except  the  said  number  on  the  back  is  written  or  marked 
by  which  the  voter  can  be  identified  shall  be  void  and  not  counted." 
A  voter  can  easily  afford  means  of  identification  without  writing 
or  marking  anything  on  the  ballot  paper.  He  may,  for  example, 
fold  up  his  visiting  card,  or  the  voting  card  sent  by  a  candidate,  or 
a  slip  of  paper  on  which  his  name  is  written,  inside  his  ballot 
paper.  At  one  of  the  recent  elections,  at  the  counting  of  the  votes 
a  voting  card  was  found  enclosed  in  the  ballot  paper. 

The  sections  and  rules  of  the  Act  specially  applicable  to  Scotland 
are  exceedingly  ill  framed,  and  appear  to  have  been  drawn  by 
some  person  who  had  quite  an  inadequate  knowledge  of  the  previous 
election  statutes.  With  regard  to  some  of  these  it  is  a  mild  ex- 
pression to  say  that  it  is  impossible  to  make  head  or  tail  of  them. 
In  rule  57  it  is  said  that  the  expression ''  agents  of  the  candidates  " 
means  agents  appointed  in  pursuance  of  section  86  of  6  and  7  Vict, 
cap.  18.  In  looking  into  this  Act,  we  find  it  applies  only  to 
England  and  Wales.  A  distinction,  and  one  for  which  we  can 
discover  no  adequate  reason,  is  made  between  Scotland  and  the  rest 
of  the  kingdom  as  to  the  custody  of  the  ballot  papers.  By  rule 
38  it  is  provided  that  the  returning  officer  shall  forward  the  ballot 
papers  and  other  election  documents  to  the  Clerk  of  the  Crown  in 
Chancery,  who  (rule  39)  retains  them  for  a  year,  and  then,  unless 
otherwise  directed  by  an  order  of  the  House  of  Commons  or  of  a 
superior  court,  causes  them  to  be  destroyed.  Rule  59  provides 
that  in  Scotland  these  documents  shall  be  transmitted  to  the 
Sheriff-Clerk  of  the  county,  and  retained  by  him  in  like  manner. 
If,  for  the  sake  of  facility  of  access  to  these  documents  by  a  Scottish 
elector  questioning  the  election,  it  is  thought  necessary  to  substi- 
tute some  Scottish  official  for  the  Clerk  of  the  Crown  in  Chancery, 
then  the  substitution  should  have  been  of  an  official  resident  in 
Edinburgh,  where  the  Superior  Courts  are.    Certainly  there  is 
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great  inexpediency  in  committing  the  custody  of  these  documents 
to  a  local  man.  The  question  whether  a  sherifiT-clerk  is  entitled  to 
make  a  charge  against  the  candidates  for  his  services  at  an  election 
is  oue  which  has  led  to  much  discussion,  and  rather  warm  discussion; 
and  different  views  have  been  adopted  in  different  counties.  This 
is  a  matter  about  which  there  ought  to  be  no  dubiety,  and  a  very 
brief  declaratoiy  clause  would  settle  the  question. 

These  are  only  a  few  specimens  of  the  omissions  and  the  incon- 
gruities and  inconsistencies  of  the  Act.  If  further  illustrations 
were  required  they  might  be  multiplied  to  an  extent  far  beyond 
our  space. 
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The  mode  adopted  to  trap  the  Queen  of  Scots  belongs  rather  to 
history  than  to  any  narrative  of  judicial  proceedings,  but  may  be 
mentioned  briefly  here.  "  The  various  plots  that  had  been  formed 
to  overthrow  Elizabeth,"  says  Mr.  Bund,  "  having  failed,  and  Mary 
Stuart  being  still  suspected  of  hatching  new  treasons,  Elizabeth's 
ministers  in  their  turn  determined  to  meet  treason  by  treason  and 
to  plot  against  Mary."  This  they  did  with  the  assistance  of  the 
turncoat  Gilbert  Gifford,  a  Jesuit,  whose  relations  being  all 
genuine  adherents  of  the  Catholic  cause,  rendered  him  free  from 
suspicion.  He  got  a  new  set  of  ciphers  introduced  for  the  secret 
correspondence  between  the  queen  and  her  friends,  the  key  to 
which  was  duly  supplied  by  him  to  Elizabeth's  Government,  and 
he  established  the  mode  of  communication  amongst  the  con- 
spirators. All  was  now  patent,  and  it  was  only  necessary  to  wait 
until  evidence  sufficient  to  warrant  a  trial  had  been  collected.  The 
Babbington  plot  to  murder  Elizabeth,discovered  at  this  time,  brought 
matters  to  a  crisis.  This  plot  fitted  in  so  admirably  with  the 
scheme  of  her  ministers  that  is  has  been  thought  by  some  to  have 
been  devised  by  them  with  the  view  of  implicating  their  intended 
victim,  and  the  genuineness  of  Mary's  letter  to  Babbington  approv- 
ing of  his  plot  has  been  questioned.  Mr.  Bund  suggests  that  "  it 
is  quite  possible  that  the  letter  may  be  partly  genuine  and  partly 
forged ;  that  Phillips  made  additions  to  the  letter  to  compromise 
Mary.  Against  its  genuineness  is  the  fact  that  the  origincd  letter 
was  not  forthcoming."  Seizing  the  opportunity  when  Mary  was 
absent  from  her  prison  on  a  hunting  expedition,  the  authorities 
took  possession  of  all  her  papers,  and  then  the  crafty  Elizabeth 
wrote  to  her  inviting  a  confession  of  guilt,  which,  had  it  been 
given,  there  can  be  little  doubt  would  have  been  used  against  her. 
Mary,  however,  preferred  to  leave  the  proof  to  her  accusers.    The 
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minor  conspirators  were  arrested,  tried,  and  pressed  into  con- 
fessions. In  the  case  of  one  of  them,  Abington,  the  plea  was 
taken  that  under  one  of  Elizabeth's  own  statutes  two  witnesses 
brought  face  to  face  with  the  accused  were  necessaiy  to  support  an 
indictment  of  treason.  In  answer  the  Solicitor-Greneral  said,  "  See 
how  they  would  acquit  themselves  for  want  of  witnesses ;  and  if  it 
should  be  as  they  would  have  it,  there  could  never  any  treason  be 
sufSciently  proved.  The  statute  1  Elizabeth  is  so — the  overt  act 
must  be  proved  by  two  witnesses ;  but  the  statute  25  Edward  III. 
is,  '  who  shall  imagine ; '  how  then  can  that  be  proved  by  honest 
men,  being  a  secret  cogitation  that  lieth  in  the  minds  of  traitors  ? " 
Another  of  the  prisoners  is  described  as  seeming  to  be  ''a  very 
clownish,  blunt,  wilful,  and  obstinate  Papist"  They  were  aU 
executed  with  the  usual  horrible  cruelties  dealt  out  to  traitors. 
Then  came  up  for  trial  the  unfortunate  Mary,  concerning  whose 
guilt  such  a  controversy  has  raged,  and  probably  will  for  ever  rage. 
There  seems  to  have  been  considerable  difficulty  in  knowing  how 
to  proceed.  Very  many  persons  of  all  ranks  had  been  tried  for 
treason  during  that  century,  but  this  was  the  first  reigning 
sovereign,  and,  helpless  as  she  was,  her  position  rendeied  it 
necessary  carefully  to  consider  what  course  to  adopt  In  the  year 
1583  a  number  of  persons  had  entered  into  a  bond  of  association, 
by  which  they  pledged  themselves  to  prosecute  with  arms  ''all 
who  should  attempt  any  act  or  counsel  to  the  harm  of  the  queen's 
person,  and  to  prosecute  to  the  death  any  pretended  successors  on 
whose  behalf  such  an  attempt  should  be  made."  Mary  had  joined 
the  association,  and  so  prepared  the  way  for  her  own  trial  For  it 
had  been  legalized  by  the  Act  27  Elizabeth,  c.  1,  which  also  provided 
for  a  commission,  composed  of  privy  councillors  and  peers  of  the 
realm,  to  try  the  offences  against  which  this  association  was  aimed. 
And  it  was  by  such  a  commission  that  the  conduct  of  Mary  was 
now  to  be  investigated.  Mr.  Bund,  who  holds  a  veiy  strong 
opinion  against  the  legality  of  the  proceedings  in  other  respects, 
says, "  With  regard  to  Mary's  protest  against  the  jurisdiction,  it 
must  be  borne  in  mind  that  the  statute  27  Elizabeth,  c.  1,  was  passed 
to  cany  into  efiTect  and  give  a  legal  sanction  to  the  bond  of 
association;  that  Mary,  by  signing  that  bond,  had  certainly 
assented  in  some  degree  to  the  Act,  and  she  thereby  assented 
to  all  measures  necessary  to  make  it  effectual"  Certainly 
the  trial  or  inquiry  into  the  guilt  of  the  queen  was  an  extra- 
ordinary event  which  could  only  be  warranted  by  extraordinary 
circumstances.  The  Court,  the  place  of  trial,  and  the  prisoner  aU 
startle  us  as  unusual.  A  solitary  woman,  without  advocate  or 
Mend,  has  her  residence  invaded  by  a  body  of  men  representing 
the  1^^  ability  and  statecraft  of  England.  They  have  already 
decided  upon  me  question  of  her  guUt,  and  the  meaning  of  the 
proceedings  prolonged  through  successive  days,  if  indeed  they  have 
any  meaning,  is  n^ely  to  force  from  the  victim  by  a  proceas  of 
moral  torture  that  confession  which  would  give  a  more  decent 
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pretext  for  the  dismal  tragedy  to  follow.  There  are  protests  by 
the  queen,  and  tears,  of  which  the  report  informs  us  she  shed 
plenty,  and  there  are  counter-protests — Walsingham  calling  God  to 
witness  **  that  as  a  private  person  I  have  done  nothing  unbecoming 
an  honest  man,**  and  the  prisoner  beseeching  him  not  to  be  angry, 
and  assuring  him  that  she  is  satisfied.  How  touching  is  the  pro- 
test with  which  she  met  the  advance  guard  of  her  persecutor  who 
visited  her  before  the  commission  opened!  "I  am  an  absolute 
queen,  and  will  do  nothing  which  may  prejudice  either  mine  own 
royal  majesty^  or  other  princes  of  my  place  and  rank,  or  my  son. 
My  mind  is  not  yet  dejected,  neither  will  I  sink  under  my 
calamity.  I  refer  myself  to  those  things  which  I  have  protested 
before  Bromley,  now  Chancellor,  and  the  Lord  De  la  Wane.  The 
laws  and  statutes  of  England  are  to  me  most  unknown;  I  am 
destitute  of  counsellors,  and  who  shall  be  my  peers  I  am  utterly 
ignorant.  My  papers  and  notes  are  taken  from  me,  and  no  man 
dareth  stand  forth  to  be  my  advocate.  I  am  clear  from  all  crime 
against  the  queen.  I  have  excited  no  man  against  her,  and  I  am 
not  to  be  chaiged  but  by  my  own  word  or  writing,  which  cannot 
be  produced  against  me." 

The  trial,  if  it  deserves  the  name,  resembles  others  of  the  period 
There  is  the  usual  absence  of  witnesses,  their  place  being  supplied 
by  the  confessions  of  those  who  had  already  suffered — ^abundEince 
of  treasonable  matter  deponed  to,  but  nothing  brought  home  to 
the  prisoner.  The  following  remarks  of  Mr.  Bund  seem  quite 
justified  by  the  record  of  the  proceedings :  "  After  making  eveiy 
allowance  in  favour  of  the  jurisdiction  of  the  Commissioners, 
nothing  more  disgraceful  to  our  law  than  the  trial  of  Mary  Stuart 
can  be  found.  In  the  first  place,  as  she  pointed  out,  the  Commis- 
sioners had  only  power  to  go  into  the  question  as  to  conspiracy 
against  the  queen's  life;  to  prejudice  this  question  a  host  of 
statements  were  made  as  to  her  dealings  with  Spain  which 
had  nothing  to  do  with  the  question  of  the  queen's  life,  and 
into  which  the  Court  had  no  power  to  go.  None  of  the 
original  letters  were  produced,  and  no  evidence  was  given  to  prove 
that  the  queen  had  ever  received  or  sent  the  letters.  Parts  of 
various  confessions,  the  parts  that  told  against  Mary,  were  picked 
out  and  read;  upon  this  evidence  given  when  Maiy  was  present 
there  was  really  no  case  against  her,  and  the  Commissioners  were, 
it  seems,  unable  to  arrive  at  any  determination.  She  was  con- 
demned upon  the  evidence  of  two  persons,  given  behind  her  back, 
before  a  tribunal  composed  of  her  bitterest  enemies,  of  men  like 
Walsingham,  who  had  been  spending  their  time  in  entrapping  her 
into  guilt ;  like  Barleigh,her  greatest  enemy,and  before  this  tribunal 
she  was  wholly  unrepresented." 

The  treason  of  Elizabeth's  favourite,  Essex,  was  directed  not 
against  the  queen,  but  against  her  ministers.  And  yet  by  the 
oonstruction  of  the  lawyers  he  was  held  guilty  of  compassilig  her 
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death.  The  question  put  by  the  commission  which  tried  him  to 
the  Chief-Justices  Popham  and  Anderson,  and  the  Chief  Baron 
Peiram,  was,  "Does  every  rebellion  necessarily  in  law  imply  a  com- 
passing the  death  and  deprivation  of  the  king ;  for  seeing  the  rebel 
would  never  suffer  the  king  to  live  and  reign,  as  he  would  punish 
and  take  revenge  for  his  treason  and  rebellion  ? "  This  question 
was  answered  in  the  affirmative,  thus  making  rebellion  and  killing 
the  king  synonymous  terms. 

The  next  reign,  that  of  our  own  King  James,  was  also,  as  we  -all 
know,  rioh  in  plots  and  treason  trials.  Again  the  English  Catholics 
at  home  and  abroad  found  themselves  opposed  by  a  strong  Protest- 
ant government,  and  compelled  to  scheme  for  its  destruction  after 
their  favourite  methods.  It  is  indeed  somewhat  strange  that  by  this 
time  they  had  not  lost  heart,  for  all  their  previous  conspiracies  had 
ended  in  nothing  but  the  torture  and  death  of  the  most  devoted 
adherents  of  their  cause,  and  by  the  death  of  Mary  they  had  lost 
their  natural  head.  But  the  Catholics,  who  would  have  welcomed 
her  at  a  sacrifice  of  their  consistency,  would  not  acknowledge  any 
legal  title  in  her  son.  And  so  far  the  statutes  of  both  Henry  VIII. 
and  Elizabeth  were  on  their  side.  According  to  the  Jesuits  there 
were  at  least  fourteen  persons  who  could  show  a  better  title  to  the 
crown  of  England  than  that  possessed  by  the  King  of  Scots.  In 
his  accession  we  see  indeed  a  striking  proof  of  the  strength  of  Pro- 
testantism in  the  beginning  of  the  seventeenth  century,  and  the 
determination  of  the  people  to  maintain  those  principles  which 
had,  in  spite  of  all  her  cruelty  and  tyranny,  made  Elizabeth  great 
and  the  country  under  her  prosperous. 

So  many  Acts  had  already  been  passed  relating  to  treason  by  the 
Tudor  kings,  that  little  remained  in  the  way  of  original  legislation 
for  the  Stuarts  to  do.  Under  the  first  dynasty  there  were  made 
no  less  than  sixty-eight  statutes,  and  to  these  only  eleven  were  added 
under  the  second.  But  it  was  necessary  again  and  still  further  to 
strengthen  the  law  against  "  Jesuits,  seminary  priests,  recusants, 
etc.,"  and  in  1  Jac.  I.  c.  4,  we  have  a  fresh  specimen  of  religious  perse- 
cution based  upon  political  necessity.  Every  inducement  was  held 
out  for  the  conversion  of  recusants,  and  a  tender  regard  exhibited 
for  the  orthodoxy  of  their  heirs.  The  object  was  to  stamp  out 
Popery  amongst  the  rising  generation.  No  child  was  to  be  sent 
abroad  to  be  educated  in  the  Popish  religion,  and  those  who  were 
abroad  were  to  return  and  submit  themselves  within  a  year ;  and 
lest  the  evil  thing  should  lurk  within  them,  all  private  schools  in 
this  country  were  prohibited.  The  publication  of  this  statute  was 
followed  by  the  Gunpowder  Plot,  for  the  timely  discovery  of 
which  Catholics  were  compelled  by  a  subsequent  statute  to  perform 
an  annual  thanksgiving.  According  to  the  Act,  the  conspiracy 
would  have  succeeded  "  had  it  not  pleased  Abnighty  Ood  by 
inspiring  the  king's  most  excellent  majesty  with  a  divine  spirit 
to  interpret  some  dark  phrases  of  a  letter  showed  to  his  majesty, 
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above  and  beyond  all  ordinary  construction,  thereby  miraculously 
discovering  their  hidden  treason  not  many  hours  before  the 
appointed  time  for  the  execution  thereof."  It  must  have  been 
difficult  for  a  loyal  Parliament  to  find  fit  expression  for  their 
feelings.  "The  late  most  barbarous,  monstrous,  detestable,  and 
damnable  treasons  "  is  the  feeble  attempt  of  3  Jac.  I.  c.  2.  Of 
course  there  followed  many  new  provisions  against  recusants. 
Every  man  whose  wife  refused  to  receive  the  sacrament  had  to 
pay  £10  a  month  to  keep  her  out  of  prison.  What  curious 
domestic  scenes  there  must  have  been  in  those  days ! 

The  most  interesting  trial  of  the  reign  is  perhaps  that  of  Sir 
Walter  Ealeigh,  who  was  tried  upon  a  charge  of  being  concerned 
in  what  was  known  as  the  Main  Plot.  It  is  interesting  not  only 
because  of  the  gallant  and  romantic  career  of  the  accused,  but  as  a 
specimen  of  judicial  proceedings  at  this  period,  exhibiting,  we  may 
observe,  no  improvement  upon  those  to  which  we  have  already 
called  the  attention  of  our  readers.  It  was  in  this  case  that  Coke, 
then  Attorney-General,  made  a  speech  long  remembered  for  its 
virulent  abuse  of  the  unfortunate  prisoner,  left  as  usual  to  his  own 
defence.  Take  this  as  a  specimen  of  an  opening  speech  by  counsel 
to  the  jury — Coke  is  defining  treason:  There  is  treason  in  the 
heart,  in  the  hand,  in  the  mouth,  in  consummation,  and  compared 
it  in  carde  to  the  root  of  the  tree,  in  ore  to  the  bud,  in  manu  to  the 
blossom,  in  consummatione  to  the  fruit.  You  of  the  jury  then,  the 
greatness  of  the  treason  is  to  be  considered  in  these  two  things, 
determincUione  finis  and  electiane  mediarum.  This  treason  excelleth 
in  both,  for  it  was  to  destroy  the  king  and  his  progeny.  These 
treasons  are  said  to  be  crimen  Icesce  majestatis,  the  first-fruit,  and 
may  be  termed  crimen  extirpandce  regice  m/ijestatis  et  iotivs  progeniei 
sucB.  I  shall  not  need,  my  Lords,  to  speak  anything  concerning  the 
king,  nor  of  the  bounty  and  sweetness  of  his  nature,  whose  thoughts 
are  innocent,  whose  words  are  full  of  wisdom  and  learning,  and 
whose  works  are  full  of  honour,  although  it  be  a  true  saying, 
num^guam  nimis  quam  satis. 

When  Ealeigh  says,  "  You  tell  me  news  I  never  heard  of,"  Coke 
replies, "  0  sir,  do  I  ?  I  will  prove  you  the  notoriousest  traitor 
that  ever  came  to  the  bar.''  And  again,  "  I  will  prove  alL  Thou 
art  a  monster,  thou  hast  an  English  face  but  a  Spanish  heart  .  .  . 
I  will  track  you  out  before  I  have  dona  .  .  .  You  are  the  absolutest 
traitor  that  ever  was."  Speaking  of  Lord  Cotham  (alleged  to  be 
in  the  conspiracy).  Coke  continues, ''  All  that  he  did  was  by  thy 
instigation,  turn  viper,  for  I  know  thee,  thou  traitor." 

Baleigh :  ''  It  becometh  not  a  man  of  quality  and  virtue  to  call 
me  so.    But  I  take  comfort  on  it ;  it  is  all  you  can  do." 

Coke :  "  Have  I  angered  you  ?" 

Baleigh :  ''  I  have  no  cause  to  be  angiy." 

Then  the  Chief-Justice  intervenes:  "Sir  Walter  Ealeigh,  Mr. 
Attorney  speaketh  out  of  the  zeal  of  his  duty  for  the  service  of  the 
king,  and  you  for  your  life,  be  valiant  on  both  sides." 
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The  evidence  led  relating  to  treasonable  sayings  and  doings  of 
Baleigh  was  precisely  of  the  nature  already  described.  The 
important  witnesses  were  not  produced,  but  their  confessions  read 
and  the  wildest  hearsay  admitted.  Thus  one  man,  a  pilots  was 
examined,  who  stated  that  when  in  Lisbon  he  was  asked  if  the 
King  of  England  was  crowned,  yet  he  had  said  "No/'  and  then  some 
one  had  remarked,  "  He  never  will  be,  as  Gotham  and  Ealeigh  will 
cut  his  throat  before  that  day  comes." 

The  prisoner  asked  very  naturally  what  was  the  object  of  this» 
and  Coke's  answer  was,  "  To  prove  that  treason  has  wings." 

There  was  quite  enough  of  evidence  to  convict  had  the  quality 
been  sufficient,  but  in  the  opinion  of  judges  and  counsel  it  was  aU 
that  could  be  desired. 

When  Baleigh  pleaded  that  as  he  was  to  speak  for  his  life,  be 
should  have  the  last  word,  Coke  said,  "The  king^s  safety  and  your 
clearing  cannot  agree.  I  protest  before  God  I  never  knew  a  dearer 
treason.  I  will  lay  thee  upon  thy  back  for  the  confidentest  traitor 
that  ever  came  at  a  bar."  Even  Cecil  interposed  and  suggested 
patience,  which  put  Coke  into  such  a  rage  that  he  refused  to  speak  any 
further,  and  had  to  be  coaxed  into  a  better  humour  before  he  would 
address  the  jury.    Then  we  have  the  following  passage  of  arms : — 

Coke :  "  Thou  art  the  most  vile  and  execrable  traitor  that  ever 
Uved" 

Baleigh:  "You  speak  indiscreetly,  barbarously,  and  uncivilly." 

Coke:  "I  want  words  sufficiently  to  express  thy  viperous 
treasons." 

Baleigh :  "  I  think  you  want  words  indeed,  for  you  have  spoken 
one  thing  half-a-dozen  times." 

Coke :  "  Thou  art  an  odious  fellow,  thy  name  is  hateful  to  all 
the  realm  of  England  for  thy  pride." 

Baleigh  was  of  course  condemned;  and  we  all  know  what 
followed — how  he  lingered  for  fourteen  weary  years  in  the  Tower — 
how  he  was  then  sent  under  a  commission  from  James  himself  as 
leader  of  an  expedition  to  work  gold  mines  in  Guinea — how  the 
expedition  failed,  and  the  unfortunate  leader  upon  his  return  found 
his  old  sentence  revived,  and  an  order  craved  in  King's  Bench  for 
his  immediate  execution.  Baleigh  pleaded  that  the  king's  grant 
of  a  commission  was  tantamount  to  a  pardon,  but  he  pleaded  in 
vain,  and  on  29th  October  1618  he  was  executed  in  Old  Palace  Yard. 

"  Technically,"  says  Mr.  Bund, "  the  Court  was  right  as  to  the  effect 
of  Baleigh's  commission,  but  it  is  difficult  to  find  words  to  express 
sufficient  indignation  again  James  for  his  conduct"  There  can  be 
little  doubt  that  Baleigh's  old  and  forgotten  treason  had  nothing 
to  do  with  his  death.  He  fell,  it  is  to  be  suspected,  a  victim  to  a 
desire  on  the  part  of  his  contemptible  sovereign  to  please  Spain. 

The  case  of  Peacham^  which  occurred  edso  in  this  reign,  is 
associated  with  the  name  of  Bacon,  and  we  find  that  philosopher 
endeavouring,  in  the  interests  of  the  king,  to  overcome  the  scruples 
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of  the  English  judges.  Peacham  was  a  cle3?gyman  in  Somersetshire, 
in  whose  hou^e  was  found  the  manuscript  of  a  sermon  containing 
expressions  unfavourable  to  James.  The  writer  was  first  examined 
upon  special  interrogatories.  From  the  nature  of  these  questions 
it  seems  to  have  been  thought  possible  that  Peacham  was  privy  to 
some  plot.  Thus  he  was  asked,  **  What  moved  you  to  write,  The 
king  might  be  stricken  with  death  on  the  sudden  or  within  eight 
days,  as  Ananias  or  Nabal  ?  Do  you  know  of  any  conspiracy  or 
dmger  to  his  person,  or  have  you  heard  of  any  such  attempt  ? '' 
The  Commissioners  empowered  to  interrogate  had,  however,  to  re- 
port that  although  examined  "  before  torture,  in  torture,  between 
torture,  and  after  torture,"  nothing  could  be  drawn  from  the  accused. 
The  king  then  directed  Bacon  to  ascertain  the  feeling  of  the  various 
judges  upon  the  course  to  be  next  followed.  This  seems  to  have 
given  offence  to  Chief-Justice  Coke  as  an  unconstitutional  proceed- 
ing, and  he  resisted  for  some  time  being  thus  dealt  with,  but  at  last 
gave  in,  as  all  had  to  do  in  those  days  when  royal  commands  were 
concerned.  Bacon  writes  to  the  king,  "  I  do  think  it  most  necessary, 
and  a  point  principally  to  be  regarded,  that  because  we  live  in  an 
age  wherein  no  counsel  is  kept,  and  that  it  is  true  that  there  is 
some  bruit  abroad  that  the  judges  of  the  King's  Bench  do  doubt  of 
the  case  that  it  should  not  be  treason,  that  it  be  given  out  con- 
stantly, and  yet  as  it  were  a  secret,  and  so  a  fame  to  slide,  that  the 
doubt  was  only  upon  the  publication,  in  that  it  was  never  published, 
for  that  (if  your  majesty  marketh  it)  taketh  away  or  least  qualifies 
the  danger  of  the  example,  for  that  will  be  no  man's  casa"  The 
report  of  the  subsequent  trial  is  thus  given :  "  Edmund  Peacham 
was  indicted  of  treason  for  divers  treasonable  passages  in  a  sermon 
which  was  never  preached  or  intended  to  be  preached,  but  only  set 
down  in  writing  and  found  in  his  study.  He  was  tried  and  found 
guilty,  but  not  executed.  Note  that  many  of  the  judges  were  of 
opinion  that  it  was  not  treason."  Peacham  died  in  prison.  James 
himself  wrote  a  statement  concerning  this  case  under  the  heading, 
"  The  true  state  of  the  question,  whether  Peacham's  case  be  treason 
or  not**  It  is  quaint  and  ingenious,  although  hardly  calculated  to 
increase  one's  respect  for  the  British  Solomon.  In  arguing  that 
Peacham's  libel  was  an  overt  act,  the  sermon  being  intended  for 
publication,  he  says,  "  Nay,  he  confesseth  that  in  the  end  he  meant 
to  preach  it,  and  though  for  diminishing  of  his  fault  he  alleges  that 
he  meant  first  to  have  taken  all  the  bitterness  out  of  it,  that  excuse 
is  altogether  absurd,  for  there  is  no  other  stuff  in  or  through  it  all 
but  bitterness,  which  being  taken  out  it  must  be  a  quintessence  of 
an  idchimy  spirit  without  a  body,  or  Popish  accidents  without  a 
substance ;  and  then  to  what  end  would  he  have  published  such  a 
ghost  or  shadow  without  substance,  eui  bono  f  and  to  what  end  did 
he  so  farce  [stuff]  it  full  with  venom  only  to  scrape  it  out  again  ? 
but  it  had  been  hard  making  that  sermon  to  have  tasted  well  that 
was  once  so  spiced  qtu>  semel  est  imhUa  reeens,"  etc. 
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The  following  remarks  of  Mr.  Bund  on  the  position  of  the 
English  judges  of  this  period  are  worthy  of  note:  ''One  point 
indirectly  connected  with  the  trials  for  treason  in  this  and  the 
subsequent  reigns  must  be  noticed,  as  it  had  a  very  marked  effect 
upon  the  way  in  which  trials  for  that  offence  or  for  any  matter  in 
which  the  Court  was  interested  were  conducted — ^the  positions  of 
the  judges.  It  must  never  be  forgotten  that  the  ju<%es  of  the 
Stuart  langs  did  not  occupy  the  same  positions  as  the  ju^es  of  the 
present  day;  they  were  not  regarded  as  the  administrators  of  justice, 
but  as  royal  ofiScials  appointed  to  carry  out  the  royal  will ;  they 
were  not  selected  on  account  of  their  learning,  their  talents,  their 
professional  position,  but  on  account  of  the  favour  in  which  they 
stood  at  Court  and  the  belief  that  they  would  carry  out  the  orders 
of  the  Court  Their  position  rested  solely  on  Court  favour,  and 
they  had  been  appointed  by  this  means,  so  they  relied  upon  it  for 
the  continuance  of  their  appointments." 

When  Chief-Justice  Montague  was  appointed  in  room  of  the 
offending  Coke  he  was  reminded  by  the  Chancellor  of  the  text, 
''He  putteth  down  one  and  setteth  up  another" — a  text,  it  was 
added, "  to  be  remembered  and  feared  of  all  that  are  in  judicial 
places."  Bacon  told  another  judge  "to  consider  that  the  king's 
prerogative  is  the  law,  and  the  principal  part  of  the  law — ^the  first 
law  or  fars  prima  of  the  law."  Coke  was  removed  because  he  was 
not  found  sufKciently  pliant,  and  Bacon  wrote  to  the  king  in  view 
of  his  dismissal:  "Now  upon  this  change,  when  he  that  letteth  is 
gone,  I  shall  endeavour  to  the  best  of  my  power  and  skill  that 
there  may  be  a  consent  and  united  mind  in  your  judges  to  serve 
you  and  strengthen  your  business,  for  I  am  persuaded  that  there 
cannot  be  a  sacrifice  from  which  there  may  come  up  to  you  a 
sweeter  odour  of  rest  than  the  effect  whereof  I  speak." 

At  the  same  time,  even  in  the  reign  of  James,  we  find  an  im- 
provement in  the  administration  of  justice,  and  the  idea  of  the 
judge  as  it  is  received  amongst  us  beginning  to  be  developed. 

By  the  time  of  Charles  L  we  observe  a  change  in  the  character 
of  the  treason  and  of  the  traitors.  There  is  no  longer  on  the  part 
of  the  Crown  that  incessant  fear  of  plots  hatched  abroad,  of  priests 
and  Jesuits,  which  we  see  exhibited  during  the  reigns  of  Elizabeth 
and  James. 

At  last  the  Protestant  dynasty  is  securely  established,  and 
Catholics  have  now  to  turn  their  hopes  towards  the  conversion  of 
the  reigning  family  and  not  their  overthrow.  But  the  difficulties 
with  which  the  previous  sovereigns  had  had  to  contend  doubtless 
went  far  to  excuse  their  arbitrary  proceedings  in  the  opinion  of 
their  subjects ;  necessity  proverbially  can  dispense  with  law.  In 
more  settled  times  it  soon  became  apparent  that  even  the  Crown 
was  not  above  criticism.  The  tables  are  gradually  turned,  and  at 
length  we  witness  the  king  himself  tried  and  condemned  for 
treason.  W.  G.  S.  M. 
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REGULATIONS  FOE  PEEVENTING  COLLISIONS  AT  SEA. 

So  late  as  the  passing  of  the  Merchant  Shipping  Act  of  1854  no 
code  had  been  established  for  the  guidance  of  shipmasters  in 
difficult .  circumstances,    and    collisions    frequently    arose    from 
different  views  being  taken  as  to  the  course  to  be  steered  to  avoid 
a  collision.    Courts  of  law  found  it  impossible  in  many  cases  to 
say  that  fault  lay  with  the  one  vessel  rather  than  with  the  other, 
when  each  claimed  to  have  followed  a  rule  of  practice  or  of  seaman- 
ship which  was  not  recognised  by  the  other.    It  is  true  that  in 
1840  the  Trinity  House  Corporation  had  endeavoured  to  establish 
a  general  rule  by  the  issue  of  an  order  stating  the  recognised  rule 
for  sailing  vessels  in  certain  cases,  and  laying  down  for  the  first 
time  the  rule  that  crossing  steamers  should  port  their  helms.    The 
Admiralty  Court  in  England  accepted  this  order  as  prescribing  the 
proper  course  to  be  followed,  but  as  the  order  had  not  the  force  of 
law,  it  was  not  always  obeyed  by  shipmasters,  and  in  the  Courts 
occasionally  successful  attempts  were  made  to  have  its  obligation 
disregarded.  To  remedy  this  state  of  matters  provisions  were  intro* 
duced  into  the  Merchant  Shipping  Act  of  1854,  but  as  these  were 
not  found  to  be  satisfactory  they  were  repealed  by  the  Merchant 
Shipping  Act  Amendment  Act  (1862),  which  substituted  other 
rules,  and  at  the  same  time  enacted  "  that  her  Majesty  may  from 
time  to  time  on  the  joint  recommendation  of  the  Admiralty  and 
the  Board  of  Trade  by  Order  in  Council  annul  or  modify  any  of  the 
said  regulations,  or  make  new  regulations  in  addition  thereto  or  in 
substitution  therefor."    The  regulations  of  the  Act  of  1854,  as  well 
as  those  of  the  Act  of  1862,  were  of  course  only  binding  on 
British  ships ;  but  Parliament  recognising  the  importance  of  there 
being  only  one  rule  of  road  at  sea,  gave  power  to  the  Crown  to 
issue  Orders  in  Council  rendering  the  ships  of  any  foreign  country 
which  should  give  its  consent  subject  to  the  operation  of  these 
regulationa     Doubts  from  time  to  time  arose  as  to  the  construction 
of  the  regulations  contained  in  the  schedule  to  the  Act  of  1862, 
or  rather  of  the  very  slightly  modified  regulations  which  were 
substituted  for  them  by  an  Order  in  Council  dated  9th  January 
1863.     An  Order  in  Council  was  accordingly  issued  for  removing 
doubt  and  misapprehension  in  regard  to  the  meaning  of  the  two 
articles  prescribing  the  course  to  be  followed  by  vessels  meeting 
end  on.    Although  all  the  great  maritime  Powers  and  most  of  the 
smaller  ones  gave  their  consent  to  these  regulations,  there  were 
occasional  complaints  that  they  were  not  so  clear  nor  so  complete 
as  was  desirable,  and  it  was  specially  pointed  out  that  they  were 
defective  in  the  provisions  relating  to  the  precautions  to  be  taken 
during  fogs.     Indeed  it  was  said  that  these  provisions  sometimes 
led  to  accidents  instead  of  preventing  them,  and  that  they  were  apt 
to  be  interpreted    in  different  ways   by    different  shipmasters. 
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Accordingly  a  new  series  of  regulations  was  prepared,  and  after 
having  been  approved  by  the  leading  Powers,  an  Order  in  Council 
was  issued  on  the  14th  August  1879  substituting  the  rules  contained 
in  the  first  schedule  appended  thereto  for  the  regulations  presently 
in  force,  and  rendering  them  applicable  to  the  ships  of  the  various 
countries  which  have  signified  their  approval  of  them.  These 
regulations,  in  order  to  give  time  to  shipmasters  in  all  parts  of  the 
world  to  become  acquainted  with  them,  do  not  come  into  operation 
till  the  1st  of  September  1880. 

The  new  regulations  are  expressed  with  greater  deamess  and 
precision  than  the  former  ones.  Besides  a  number  of  merely  verbal 
alterations,  such  as  the  use  of  the  singular  for  the  plural,  seveial 
important  regulations  and  explanations  are  introduced  for  the  first 
time,  and  wiU  probably  be  of  great  service  in  diminishing  the  risk 
of  collision.  In  the  articles  dealing  with  lights  it  is  now  provided 
for  the  first  time  that  vessels  engaged  in  laying  or  picking  up 
telegraph  cables  shall  cany  three  red  lights,  placed  vertically  one 
over  the  other,  in  place  of  the  white  light,  which  they  formerly  in 
common  with  other  steamers  carried,  and  which  was  misleading,  as 
it  was  apt  to  make  sailing  vessels  rely  on  the  rule  which  obliged  a 
steamer  to  keep  out  of  the  way  of  a  sailing  vessel  This  a  steamer 
laying  a  cable  could  not  easily  do,  and  as  cables  are  now  often  being 
laid  or  picked  up  on  the  lines  most  frequently  traversed  by 
merchant  vessels,  the  risk  of  collision  was  greatly  increased.  Such 
vessels  are  also  now  to  cany  during  the  daytime  three  black  balls 
as  a  sign  that  they  are  not  under  command.  A  very  important 
rule  is  laid  down  for  the  observance  of  vessels  which  are  being 
overtaken.  The  overtaking  vessers  lights  are  of  course  visible  to 
the  other,  but  she  cannot  see  the  other's  regulation  lights,  and  the 
existing  rales  forbid  a  vessel  to  carry  any  other  lights  than  the 
regulation  ones.  A  shipmaster  was  therefore  often  in  neat 
difficulty  as  to  what  he  should  do  when  he  saw  a  vessel  overtwng 
him.  In  a  clear  night  he  might  trust  to  the  other  vessel  seeing 
him  in  time  to  avoid  ranning  him  down,  but  if  he  showed  a  light 
he  could  not  be  sure  that  his  signal  would  be  understood,  or  that 
he  might  not  be  held  to  have  contributed  to  the  collision  by 
breaking  the  rule  which  forbade  him  to  carry  any  but  the  regula* 
tion  lights.  The  new  rules  efiectively  provide  for  this  case  by 
directing  the  vessel  which  is  being  overtaken  to  show  from  her 
stern  to  the  overtaking  vessel  a  white  light,  or  a  fiare-up  light 
Fog-signals  were  formerly  found  defective  in  allowing  too 
great  an  interval  between  the  blast  on  the  foghorn  or  whistle 
and  in  not  giving  any  indication  of  the  course  steered.  This  is  now 
remedied  by  the  provision  that  in  fog,  mist,  or  falling  snow  (and 
not  merely  in  fog,  as  the  present  regulations  direct)  the  iatervals 
between  the  blasts  on  the  whistle  or  horn  are  not  to  be  more  than 
two  minutes ;  and  further,  that  a  sailing  vessel  shall  indicate  her 
course  by  giving  one  blast  if  on  the  starboard  tack,  two  if  on  the 
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port  tack,  and  three  if  the  wind  is  abaft  the  beam.  Sailing  vessels 
as  well  as  steamers  are  now  directed  to  go  at  a  moderate  speed  in 
fog,  and  also  in  mist  or  falling  snow.  For  article  12  of  the  present 
regulations,  which  is  expressed  somewhat  clumsily,  a  new  article 
to  the  same  effect  is  substituted,  which  gives  distinct  and  unmis- 
takable directions  as  to  what  is  to  be  done  in  five  different  cases. 
At  the  same  time  the  rule  which  provided  that  sailing  vessels  meeting 
end  on  or  nearly  end  on  shall  both  put  their  helms  to  port  is  omitted, 
as  the  five  rules  directing  one  of  the  two  vessels  to  keep  out  of  the 
way  of  the  other  provide  for  every  possible  case,  and  the  rule  as  to 
both  porting  would  only  lead  to  confusion.  The  case  of  steamers 
is  different,  and  the  old  rule  is  retained,  that  in  such  cases  each 
steamer  shall  pass  the  other  on  the  port  side.  Instead,  however, 
of  directing  that  their  helms  shall  be  put  to  port,  it  is  merely  pro- 
vided that  each  ship  shall  alter  her  course  to  starboard,  thus 
leaving  to  the  shipmaster  to  adopt  what  manoeuvre  ho  thinks 
proper  to  attain  that  end,  as  it  is  well  known  that  screw  steamers 
exhibit  many  peculiarities  of  steering.  The  only  other  important 
alterations  are,  first,  the  provision  of  a  series  of  signals  on  the  steam- 
whistle  by  which  a  steamer  may  indicate  to  any  vessel  what 
course  she  is  about  to  take;  and  second,  a  direction  that  steamships  in 
narrow  channels  shall  keep  to  that  side  of  the  channel  which  lies 
on  its  starboard  side.  This  latter  rule  will  be  found  of  great  use 
in  narrow  estuaries,  where  accidents  such  as  that  of  the  Bywater 
Castle  and  the  Princess  Alice  frequently  occur  through  steamers 
crossing  unnecessarily  from  one  side  to  the  other.  On  the  whole 
the  new  regulations  seem  to  be  likely  to  prove  an  improvement 
on  those '  presently  in  force,  and  may  be  expected  to  lessen 
materially  the  risk  of  collision  at  sea. 


EVIDENCE  IN  RELATION  TO  BILLS  OF  EXCHANGE. 

In  the  February  number  of  the  Journal  of  Jtirisprudence  we  de- 
voted a  short  article  to  the  consideration  of  the  question, ''  Under 
what  circumstances  is  it  competent  to  admit  proof  other  than  writ 
or  oath  to  overcome  the  legal  presumption  which  exists  in  favour 
of  the  holder  of  a  bill  of  exchange  ?"  The  conclusion  to  which  we 
came  was  that  the  rule  which  restricts  such  proof  to  writ  or  oath 
holds  as  strongly  now  as  ever  it  did,  and  that  to  form  an  exception 
there  must  be  either  admissions  or  unquestioned  facts  going  to 
rebut  .the  presumption  by  exciting  suspicion.  We  wish  now  to 
call  attention  to  an  important  case  not  at  that  time  reported,  which 
at  once  contains  a  very  clear  statement  of  the  law  as  it  is,  and  also 
an  expression  of  opinion  by  a  learned  judge  of  what  that  law  ought 
to  be.  We  refer  to  the  case  of  Jolly*8  Trustee  v.  Ferg^ison,  David- 
son,  Jt  Co,  decided  by  the  First  Division  in  January  last. 
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We  need  not  trouble  our  readers  by  any  long  statement  of  the 
details.  The  case  arose  out  of  the  refusal  by  a  trustee  upon  a 
sequestrated  estate  to  rank  the  claim  made  by  certain  indorsees  of 
a  bill  accepted  by  the  bankrupt.  The  trustee  maintained  that  no 
value  had  been  given  for  this  bill,  which  had  come  into  the  indor- 
sees' hands  as  part  of  a  proposed  transaction  never  carried  out,  and 
should  have  been  returned,  since  the  transaction  fell  through.  The 
appellants  made  an  explanation  in  their  answers,  and  as  Lord  Mure 
said,  "  if  the  explanation  had  been  clear  and  consistent  with  itself, 
and  with  the  written  communications  passing  between  the  parties, 
I  do  not,  as  at  present  advised,  think  that  I  should  have  been  pre- 
pared to  hold  that  the  case  was  one  in  which  proof  otherwise  than 
by  writ  or  oath  should  have  been  allowed."  But  it  was  just  one  of 
those  cases  of  suspicious  circumstances  to  which  reference  has  been 
made,  and  which  form  the  exceptions  to  the  rule.  The  following 
is  the  opinion  of  Lord  Mure  upon  the  law  relating  to  this  subject : 
''  Now  the  result  of  a  careful  examination  of  these  cases  appears  to 
me  to  be  this,  that  wherever  the  averments  of  parties  on  the  record, 
as  explained  or  admitted  by  the  holder  of  a  bill,  are  such  as  to 
show  that  a  bill  came  into  the  possession  of  the  holder  through 
some  irregular  dealing,  and  not  in  the  ordinary  course  of  business, 
or  are  such  as  to  lead  to  the  inference  that  no  actual  value  had 
been  given  for  the  bill  at  the  time,  or  wherever  the  special  facts  of 
the  case  relative  to  the  circumstances  in  which  a  holder  of  a  bill 
became  possessed  of  it,  as  admitted  or  explained  by  him,  are  such 
as  render  it  desirable  for  the  ends  of  justice  that  the  inquiry  into 
the  facts  should  not  be  limited  to  the  writ  or  oath  of  the  holder, 
the  Court  have  been  in  use,  and  that  apart  from  any  question  or 
allegation  of  fraud,  to  allow  proof  before  answer  of  the  aver- 
ments." And  Lord  Deas,  speaking  of  what  is  necessary  before  such 
a  proof  can  be  allowed :  "  I  have  always  been  of  opinion  that  to 
that  end  two  things  must  concern.  First,  there  must  of  course  be 
averments  by  the  defender  which,  if  proved,  show  bad  faith  on  the 
part  of  the  holder;  and  second,  there  must  be  in  the  statements  of 
the  holder,  or  in  the  real  evidence  of  facts  and  circumstances,  or  in 
some  relative  writing,  something  which  tends  to  throw  suspicion  on 
him." 

Lord  Shand  hardly  differed  from  his  brethren  upon  their  opinion 
of  the  existing  law.  But  he  seems  rather  to  have  thought  that 
where  the  question  was  one  of  mala  /Ides  of  the  indorsee  in  taking 
delivery  of  the  bill,  a  proof  prout  de  jure  should  be  allowed  when 
fraud  was  averred. 

The  existing  law  he,  however,  criticised  very  severely.  "  I  cannot 
refrain  from  saying  that  I  know  nothing  more  unsatisfactory  in  the 
law  of  this  country  than  the  rules  of  evidence — for  I  cannot  call 
them  principles — which  are  applied  in  cases  of  this  class  relative 
to  bills  of  exchange."  The  argument  for  a  change  in  the  law 
(which  would,  in  fact,  only  be  the  adoption  of  the  opinion  of  the 


CASES  AFFECTING   WATER  RIGHTS.  245 

Mercantile  Law  Commission)  is  forcibly  put  by  the  learned  judge, 
who  points  out  that  *'  the  advantages  of  bills  would,  I  doubt  not, 
be  completely  maintained  by  giving  full  effect  to  the  legal  pre- 
sumptions both  of  onerosity  and  banajides,  as  we  know  is  done  in 
England,  while  at  the  same  time  allowing  parole  evidence  for  the 
discovery  and  redress  of  fraud."  No  doubt  there  appears  some- 
thing inconsistent  with  legal  principle  in  allowing  a  man  accused 
of  fraud  to  say  that  unless  he  admits  something  which  gives  colour 
to  the  accusation,  the  only  proof  which  his  accuser  can  have  is 
what  he  may  have  written  or  chooses  to  swear.  Lord  Shand  says, 
''  It  seems  to  come  to  this,  that  the  Court,  looking  at  antecedent 
probabilities  to  be  gathered  from  the  circumstances  of  particular 
cases,  says  to  the  complainer,  If  the  case  be  one  in  which  it  seems 
likely  that  fraud  will  be  established,  a  proof  will  be  allowed;  if 
unlikely,  a  proof  will  be  refused."  His  Lordship's  objection, 
however,  seems  to  strike  at  a  number  of  our  legal  rules  which 
extend  beyond  bills  of  exchange — to  all  such  rules,  indeed,  as 
restrict  for  certain  classes  of  cases  the  mode  of  proof.  In  practice, 
too,  were  the  mere  averment  of  fraud  to  open  the  way  to  parole 
evidence,  it  would  form  the  plea  of  every  needy  acceptor  whose 
sole  object  was  to  obtain  delay.  This  difficulty  might,  however,  be 
obviated  by  directing  consignations  of  the  amount  of  the  bill, 
or  some  such  amount  as  would  indicate  that  the  defence  was 
hanajide. 

It  is  unusual  for  a  judge  (at  least  in  Scotland)  to  criticise  the 
existing  law,  and  the  fact  of  Lord  Shand  having  done  so  seems  to 
have  startled  his  brother  Lord  Deas,  who  drily  remarked, "  Whether 
this  ought  to  be  the  law  it  is  not  for  us  to  consider.  Whether  the 
law  ought  to  be  altered  is  a  matter  for  the  Legislature,  not  for  us." 
But  we  see  no  reason  why  a  judge,  while  bound  to  administer  the 
law,  and  carefully  prevent  his  own  theories  of  what  should  be 
from  influencing  his  interpretation  of  what  is,  should  not  express 
freely  his  su^stions  for  legal  reform,  suggestions  which  are  all 
the  more  likely  to  have  weight  because  of  the  quarter  from  whence 
they  come. 


ON  TWO  RECENT  CASES  AFFECTING  WATER  RIGHTS. 

On  the  23rd  and  24th  of  January  last  respectively  were  decided 
two  cases  of  some  interest,  having  reference  to  water  rights  as 
these  are  enjoyed  by  an  upper  proprietor  in  his  relations  with  the 
heritors  lower  down  the  stream  than  himself.  The  one  case  more 
especially  turned  upon  a  mill-right  servitude  enjoyed  by  the  upper 
proprietor,  and  leading  to  a  diversion  more  or  less  permanent  of 
the  stream ;  and  the  other  case  had  also  reference  to.  a  diversion  of 
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water  bj  the  upper  heritor  (in  this  instance  no  other  than  a  local 
authority),  and  the  damage  caused  below  by  this.  It  may  be 
interesting  to  examine  the  cases  separately,  in  the  first  instance 
briefly  epitomizing  the  facts  and  the  results,  and  then  to  take 
notice  of  the  law  of  the  matter,  and  the  way  in  which  these 
decisions  have  affected  it 

First  of  all,  then,  we  have  the  case  of  Hunter  ani  Aikenkead  v. 
AitkeiCs  Trustees  (17  Scot  Law  Bep.  319).  The  complainers  were 
papermakers  whose  mill  adjoined  a  stream  whence  a  supply  of 
water  was  constantly  required  for  the  purpose  of  the  manufacture. 
It  was  also  essentiid  for  the  papermakers  to  have  the  water  clean, 
so  a  species  of  clear-water  pond  was  devised  to  collect  the  bum- 
water,  and  when  the  stream  was  turbid  and  impure  the  water  was 
not  admitted  into  the  pond.  According  to  usual  practice  the 
paper-mill  worked  day  and  night  continuously  except  upon  Sun- 
days. Higher  up  the  same  stream  was  a  com-miU,  which  had  been 
since  1836  worked  by  water-power  supplemented  by  steam;  and 
for  more  than  forty  years,  by  means  of  sluices  closed  on  Sundays, 
water  was  stored  in  the  mill-dam,  there  being  a  continuous  flow 
down  to  the  paper-mill  on  every  other  day.  It  consequently 
followed  that  under  such  an  arrangement  the  papermaker's  work 
was  not  interfered  with  in  any  way.  A  new  tenant,  however,  came 
to  the  mill,  and  in  1878  he  began  to  close  the  sluices  every  night, 
giving  up  also  the  use  of  steam-power,  and  thus  he  stored  at  night 
the  water  he  was  to  use  the  following  day.  This  deprived  the 
paper-works  of  the  continuous  flow  of  water  in  the  first  place,  and 
further,  it  had  the  effect  of  rendering  the  stream  dirty  when  the 
water  was  each  morning  suffered  to  flow  over  the  partially-dried 
bed. 

These,  then,  being  the  facts,  the  contention  of  the  owners  of  the 
paper-mill  practically  were  twofold.  On  the  one  hand,  they 
objected  to  the  alteration  of  the  state  of  matters  under  which  the 
sluices  had  been  for  upwards  of  forty  years  kept  open  save  upon 
Sundays,  or  rather  from  Saturday  evenings  until  Monday  mornings ; 
they  objected  to  the  alteration,  involving  as  it  did  a  serious  loss  to 
them  in  stopping  the  continuous  working  of  their  mill,  and  they 
also  regarded  it  as  a  violation  of  rights  secured  to  them  by  pre- 
scriptive usa  Further,  and  beyond  this,  there  was  the  second 
point  raised  by  the  lower  heritors,  namely,  that  the  opening  of  the 
sluices  each  morning  upon  the  half-dried  bed  of  the  stream  raised 
mud  and  rubbish  loosened  from  the  bed  by  the  drjring  process  in  the 
night,  and  carried  this  down  to  their  clear-water  pond  to  the  serious 
injury  of  their  manufacture.  Let  us  see  how  these  aiguments  fared 
in  Court.  The  Lord  President  (after  pointing  out  that  the  case 
was  not  complicated  by  any  special  questions  relating  to  the  dam 
itself,  but  turned  purely  upon  the  natural  rights  of  the  parties) 
proceeded,  as  he  had  done,  we  may  observe,  previously  in  the  £bk 
Pollution  case,  to  lay  down  a  broad  and  general  principle  in  these 
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terms:  ''The  superior  heritor  must  transmit  to  the  inferior  the 
water  of  the  stream  undiminished  in  quantity  and  undeteriorated 
in  quality,  unless  he  has  acquired  by  gratU  or  prescription  a  right  so 
to  deal  with  the  water  as  to  diminish  its  quantity  or  destroy  its 
quality.  As  between  two  parties  so  situated,  and  apart  from  grant 
or  prescription,  there  is  no  servitude  at  alL  The  superior  heritor 
is  not  proprietor  of  a  servient  tenement,  and  the  inferior  heritor  is 
not  proprietor  of  a  dominant  tenement  The  right  to  the  stream 
which  each  of  them  enjoys  is  just  a  natural  adjunct  of  the  right  of 
property  in  the  banks  and  channel  of  the  stream.  It  is  a  right 
which  goes  with  the  property,  and  requires  no  additional  grant  or 
prescription  in  order  to  its  existence." 

We  see,  then,  in  the  principles  thus  laid  down  &om  those  words 
we  have  italicized,  where  the  exceptions  to  the  general  rule  might 
be  found.  The  natural  right  of  the  lower  heritor  is  thus  distin- 
guished from  such  a  right,  for  example,  as  a  salmon-fishing  which 
is  obtained  and  enjoyed  by  grant,  or  again  from  any  servitude 
such  as  rights  of  way,  rights  of  light,  and  so  forth,  obtained  by 
prescription.  But  practically  what  here  occurred  was  the  assertion 
of  a  servitude  by  the  miller  above  and  the  assertion  of  a  prescrip- 
tive right  to  the  status  qw>  ante  by  the  papermaker  below.  The 
former  said  that  the  right  of  storing  the  water  enjoyed  by  him  was 
a  servitude  acquired  by  prescription  for  the  due  working  of  the 
mill,  and  that  he  was  within  his  powers  in  acting  as  he  had  done ; 
the  latter  pointed  to  a  certain  specific  use  of  those  storing  powers 
in  a  particular  manner  during  forty  years  and  more,  and  accordingly 
claimed  protection  against  any  change  in  this  mode  of  using  the 
sluices.  No  doubt  there  was  an  effort,  obscure  and  doubtful  as 
TegBxia  the  proof,  to  show  some  practice  prior  to  1835  of  daily 
closing  of  the  sluices ;  but  the  learned  heaa  of  the  Court  did  not 
think  that  could  be  considered  "  now,  when  for  a  period  of  more 
than  forty  years  prior  to  the  institution  of  these  proceedings 
the  water  has  been  enjoyed  by  the  two  parties  together  in  such  a 
way  that  no  one  has  a  preference  over  the  other,  and  no  servitude 
has  existed  or  been  enjoyed  by  the  one  or  the  other.  If  ever 
there  was  such  a  right  it  has  been  entirely  interrupted  and  de- 
stroyed by  the  long  period  of  immunity  from  servitude  which  has 
been  enjoyed  by  the  papermaker  down  the  stream."  His  Lordship, 
then,  may  be  said  to  have  founded  his  judgment  upon  the  prescrip- 
tion and  upon  the  absence  of  any  evidence  of  servitude,  or  grant,  or 
prescription  modifying  the  natural  rights  of  the  party.  Similarly 
Ix)rd  Shand  quoted  several  passages  to  show  how  the  loss  of  rights 
(even  presuming  here  a  proved  right  prior  to  1835)  may  arise 
0  non  ttUndo.  '*  Seeing,"  says  Domat,  "  a  service  may  be  acquired 
by  prescription,  with  much  mare  reason  may  a  freedom  from  service 
he  acquired  in  the  same  way.  Thus  he  who  had  a  right  to  water 
both  by  day  and  night  loses  the  use  of  it  in  the  night-time  if  he 
Irt  it  prescribe."    ibid  again  the  same  judge  referred  to  the  Digest 
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(L.  10), "  Si  is  qui  nocturnam  aquam  habet,  interdiu  per  cotistitu- 
turn  ad  admissionem  tempus  usus  fuerit  amisit  nocturnam  servitu- 
tem,  qua  usus  non  est.  Idem  est  in  eo  qui  certis  hoiis  aquseductus 
kabens  aliis  usus  fuerit,  iiec  ulla  parte  earum  horarum."  These 
were,  of  course,  observations  founded  upon  the  assumption  that 
there  had  been  such  a  right  of  daily  or  nightly  storage  enjoyed  by 
the  proprietor  of  the  mill  formerly,  but  Lord  Shand  agreed  witli 
his  brother  judges  in  holding  that  there  also  the  miller's  case  had 
failed,  and  that  the  existence  of  such  a  right  had  not  been  proved. 
He  further  pointed  to  the  anomalous  position  in  which  a  judgment 
in  favour  of  the  miller  must  place  the  papermaker,  and  put  a 
trenchant  suggestion  in  these  words :  "  Take  the  case  that  the  com- 
plainers  and  their  predecessors,  seeing  that  the  water  for  forty 
years  has  been  running  in  this  continuous  way,  make  their  arrange- 
ments accordingly,  and  have  mills  erected  on  the  stream  in  reliance 
on  their  having  the  benefit  of  the  water  so  running,  is  it  to  be 
said  that  while  they  have  made  their  arrangements  upon  the  forty 
years'  possession,  and  being  in  the  enjoyment  of  the  water,  they 
are  liable  to  have  that  interrupted,  because  during  the  forty  years 
antecedent  to  the  period  of  prescription  the  state  of  possession  was 
different  ?  I  think  that  would  be  an  anomalous  and  unfortunate 
state  of  the  law,  and  I  do  not  think  it  is  the  law." 

As  to  the  other  point  raised  by  the  papermakers,  and  relating  to 
the  dirt  and  rubbish  brought  down  by  the  stream  on  the  opening 
of  the  sluices  in  increased  quantity,  the  only  judge  who  seems  to 
have  referred  much  to  it  was  Lord  Mure,  who  remarks  that  were 
effect  or  full  effect  given  to  such  an  argument,  it  must  altogether 
prohibit  the  storage  of  water  in  dams  at  any  time,  because  when- 
ever the  sluices  came  to  be  opened  and  the  stored  water  began  to 
escape,  then  (though  possibly  in  a  less  degree)  these  consequences 
must  ensue ;  so  that,  under  the  system  contended  for  by  the  lower 
heritor  in  this  very  case,  each  Monday  morning  would  witness  a 
disastrous  inflow  of  sand  and  rubbish  and  dirt  into  his  ponds. 
The  result  of  the  decision  was  to  establish  the  right  of  the  paper- 
maker  to  be  protected  against  the  innovations  of  his  neighbour  the 
miller ;  but  the  Court  refused  to  give  any  practical  shape  to  the 
second  contention  as  to  fouling  the  stream,  for  the  interdict  was 
againflt  the  use  of  the  dam  or  similar  contrivances  to  prevent  the 
continuous  flow  of  the  water  ".except  on  Sundays,  and  at  other 
times  when  the  complainer's  mill  is  not  at  work." 

Next  we  may  turn  to  the  important  case  of  The  Peterhead 
Granite  Polishing  Company  v.  The  Parochial  Board  of  Peterhead 
(17  Scot  Law  Kep.  344).  The  company  had  raised  two  actions 
against  the  Parochial  Board,  the  one  being  for  interdict  against  the 
latter  diverting  water  from  ground  adjacent  to  that  occupied  by 
them  to  a  village  for  the  use  of  the  inhabitants,  and  the  other  for 
damages  for  water  already  diverted.  The  facts  shortly  stated  were 
that  the  Parochial  Board  had  in  their  capacity  of  Local  Autjiiority 
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executed  works  to  supply  a  neighbouring  village  with  water,  taking 
the  supply  from  springs  and  streams  above  the  Granite  Company's 
works,  and  using  thus  water  which  if  left  to  itself  would  have 
joined  the  stream  whence  the  con)pany  drew  their  own  supplies, 
and  in  which  they  had  a  right  to  the  water  and  to  a  dam  for  the 
purposes  of  their  trade.  The  Board  were  acting  under  the  section 
of  the  Act  (Public  Health  (Scotland)  Act,  1867,  30  and  31  Vict, 
c.  101,  sec.  89)  which  empowered  them  to  acquire  a  supply  for 
domestic  use,  and  to  take  lands  (by  another  clause  declared  to 
include  water)  for  the  purpose  on  making  reasonable  compensation 
for  the  water  and  for  damage.  There  was  further  a  section  (116) 
enacting  that  when  the  amount  of  compensation  exceeded  £50  it 
was  to  be  fixed  as  provided  under  the  Lands  Clauses  Act.  The 
Parochial  Board  averred  that  there  was  not  in  the  company  any 
interest  in  the  water,  and  further  they  denied  that  any  damage 
had  been  inflicted ;  while  on  the  other  hand  the  Granite  Company 
relied  on  what  they  termed  their  right  to  "  the  natural  flow  of  the 
water,"  and  the  failure  of  their  opponents  to  fulfil  all  the  statutory 
prerequisites.  In  coming  to  a  decision  adverse  to  the  Granite 
Company  the  Sheriff-Depute  pointed  out  strongly  the  distinction 
to  his  mind  existing  between  a  body  of  persons  acting  for  the 
public  and  such  a  body  as  a  railway  or  canal  company  mei'ely 
promoting  private  interests,  or  at  least  those  in  the  first  instance. 
This  Court  did  not,  however,  attach  any  stress  to  this  view,  and 
Lord  Moncreiff  observed  that  in  the  aspect  in  which  he  regarded  the 
question  "  it  is  not  necessary  to  hold  either  that  the  words  in  the 
interpretation  clause  are  limited  to  water  actually  appropriated  for 
specific  use,  or  that  every  inferior  heritor  is  proprietor  of  the  whole 
water  supply  of  the  stream  above.  It  is  true  that  the  water  of  a 
running  stream  is  not  in  its  component  particles  the  subject  of 
property,  excepting  in  so  far  as  it  may  be  actually  appropriated  for 
primary  uses.  But  it  is  also  true,  and  the  distinction  has  always 
been  recognised,  that  a  running  stream,  composed  of  the  banks, 
the  channel,  and  the  water,  may  be  and  is  a  separate  tenement  to 
many  important  effects,  although  the  component  parts  of  the 
stream  are  perpetuaUy  shifting.  But  there  is  a  manifest  and  broad 
distinction  between  the  stream  as  it  flows  through  and  over  the 
property  of  an  heritor,  and  the  rights  which  an  inferior  heritor  has 
in  regard  to  water  which  has^  never  reached  his  land.  The  subject 
is  most  learnedly  and  exhaustively  discussed  in  the  opinion  of 
Lord  Denman  in  the  case  of  Mason  v.  HUl^  reported  in  5  Bain  and 
Adolphus^  p.  1,  where  the  authorities  in  the  civil  law  and  the  law 
of  England  are  most  lucidly  and  learnedly  collected.  Whatever 
views  may  be  taken  of  this  ancient  controversy,  it  is  quite 
sufficient  for  my  present  purpose  to  refer  to  the  case  of  Bush  v. 
The  Trowbridge  Waterworks,  in  which  Lord-Justice  James 
expresses  the  opinion  at  which  I  have  arrived,  in  the  following 
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words :  *  They  [the  Waterworks  Company]  entered  on  the  channel 
or  bed  of  a  stream  somewhere  above  the  plainti£F's  land,  and  there 
they  took,  by  way  of  diversion,  water  for  the  purpose  of  their 
waterworks,  which  water,  to  put  the  case  in  the  highest  for  the 
plaintiff,  would  in  due  course,  if  they  had  not  so  diverted  it,  have 
got  down  to  her  land,  and  would  then,  and  so  long  as  it  was  over 
her  land,  be  water  of  which  she  was  the  owner  and  occupier  in  the 
sense  in  which  a  person  is  owner  or  occupier  of  a  stream  running 
through  his  land — ^that  is  to  say,  the  water  would  have  come 
within  the  ownership— and  to  some  extent  within  the  occupancy, 
of  the  plaintiff.  But  when  it  was  intercepted  by  the  defendants, 
just  as  if  it  was  intercepted  by  any  other  riparian  proprietor, 
although  it  might  have  become  part  of  her  property,  the  water 
which  was  actually  intercepted  was  not  her  property/  This  view, 
which  is  very  clearly  expressed,  and  as  it  appears  to  me  is  sound 
sense,  is  quite  sufficient  for  the  decision  of  this  case." 

The  water  had  been  prevented  from  reaching  the  Granite 
Company,  taking  a  most  favourable  view  of  their  case,  and  that 
was  the  outside  of  it.  Accordingly,  if  they  had  lost  thereby,  their 
claim  was  one  for  pecuniary  compensation  for  the  injury  done 
them  by  the  operations  of  the  Boaid.  The  argument  was  pushed 
&x  by  the  company,  that  supi>osing  such  a  diversion  could  be  per- 
mitted the  Local  Authority  were  bound  to  come  to  terms  with 
them  before  actually  depriving  them  of  the  water;  while  again 
the  Board  said  that  it  was  a  question  of  compensation  for  having 
in  the  words  of  the  Act  "injuriously  affected"  the  company's 
works,  and  that  such  a  case  could  not  be  dealt  with  until  the 
diversion  had  taken  place,  and  the  extent  of  the  injury  could  be 
ascertained 

Lord  Ormidale  similarly  referred  to  the  case  of  Bush  v.  The 
Trowbridge  Waterworks  and  the  confirmatory  decision  of  Stoke  v. 
The  Maytyr,  etc.,  of  Ywk  (L  R  1  C.  P.  Div.  691),  as  showing  that 
the  question  was  one  for  compensation  as  for  land  injuriously 
affected.  "  The  Granite  Company,"  his  Lordship  added,  "  are  only 
in  the  position  of  riparian  proprietors  having  right  to  use  the 
water  of  a  stream  passing  their  property.  But  they  are  not  in  any 
correct  sense  the  proprietors  of  the  stream  itself,  or  even  of  any 
portion  of  the  water  in  the  stream  except  what  they  may  actually 
have  legitimately  taken  possession  of  and  appropriated  for  their 
own  use.  But  the  respondents  have  not  interfered  with  any  such 
portion  of  the  water  of  the  stream  or  bum.  They  have  not,  indeed, 
taken  or  diverted  or  interfered  at  all  with  the  water  of  the  stream 
or  burn  as  it  passes  the  appellants'  property.  What  thev  have 
done  is  merely  to  divert  the  water  of  two  springs  which  find  their 
way  into  the  bum  a  considerable  distance  farther  up  than  the 
appellants'  property.  How,  then,  could  tiiey  sell  to  the  respondents 
the  water  of  these  sprines  ?  The  springs  are  not  on  their  property, 
and  did  not  belong  to  mem  at  alL    At  the  very  utmost  they  had 
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only  such  a  right  to  or  interest  in  the  water  of  the  bum  as  every 
riparian  proprietor  in  a  stream  from  the  source  to  the  sea  has." 
Altogether  throughout  the  argument  and  also  throughout  the 
opinions  of  all  the  judges  there  may  be  clearly  traced  the  broad 
principle  of  the  decision.  The  effect  was  to  disregard  the  whole 
contention  of  the  appellants'  arguing  for  interdict  upon  a  broad 
ground^  namely,  that  this  was  not  the  appropriate  remedy  for  what 
bad  been  suffered  in  the  way  of  loss  by  the  Granite  Company.  The 
action  of  the  Local  Authority  had  been  undoubtedly  a  legal  action, 
a  legal  exercise  of  statutory  powers.  There  was  no  direct  taking 
of  property  or  interference  with  it,  there  was  merely  an  indirect 
injury,  if  any,  such  as  that  contemplated  by  the  words  of  the  Act 
"  injuriously  affecting."  Where  any  direct  interference  takes  place 
under  the  Act,  or  where  any  land,  or,  as  in  the  present  case,  water, 
is  taken  belonging  to  other  persons,  the  Local  Authority  is  bound 
expressly  by  the  terms  of  the  statute  to  give  certain  notices  and 
proceed  in  a  fixed  mode  specifically  laid  down,  and  consequently 
an  interdict  is  the  proper  means  of  remedy  for  non-compliance. 
But  in  the  present  instance  it  was  recognised  by  the  Court  that 
the  Local  Authority  had  legally  done  what  they  had  done,  that 
the  statutory  notices  were  not  required,  as  nothing  in  the  shape  of 
property,  that  is,  land,  including  of  course  water,  had  been  taken, 
and  accordingly  that  a  claim  for  compensation  was  the  only 
remedy,  an  interdict  being  out  of  the  question.  Lord  Gifford 
pon&ted  out  how  different  the  two  cases  were,  the  one  of  a  seller 
under  a  compulsory  sale,  the  other  that  of  a  man  who  sells  nothing 
but  has  only  a  claim  for  incidental  injury.  "  The  water,"  he  added, 
"said  to  be  abstracted  from  the  upper  springs  and  streams  was 
never  in  any  sense  the  property  of  the  appellants.  It  never  came 
near  them,  it  never  was  within  their  lands,  it  never  was  possessed 
by  them,  and  never  was  impounded  or  stored  by  them  in  any  way. 
AU  they  can  say  is  that  it  should  have  been  allowed  to  reach  them 
and  to  flow  past  them  as  the  rest  of  the  water  does.  But  this  is 
not  a  right  of  property." 

It  will  be  observed  that  an  effect  of  this  view  of  the  statute  and 
of  the  nature  of  this  water  is  to  countenance  the  contention  that 
there  practically  are  two  kinds  of  rights  in  water :  one  a  right  as 
nearly  that  of  property  as  can  be,  the  other  a  mere  right  to  com- 
pensation for  a  diminished  supply.  Taking  this  result  into  con- 
sideration, the  case  is  certainly  not  free  from  difficulty,  to  which  we 
may  be  permitted  briefly  to  advert  after  first  noticing  the  fate  of 
the  claim  set  up  by  the  Granite  Company  for  damages.  As  regards 
this  claim  for  damages  the  Sheriff  cast  it  out  on  the  ground  that 
he  was  precluded  by  the  statute  from  considering  it  where  the 
amount  claimed  exceeded  £50,  in  which  case  it  fell  under  the 
r^;ulations  provided  for  such  questions  by  the  Lands  Clauses  Act, 
that  is  to  say,  it  must  be  settled  either  by  arbitration  or  by  a  jury. 
"  This,"  as  one  of  the  judges  pointed  out, ''  excludes  a  common  law 
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action  of  damages,  whicb  is  really  an  action  arising  out  of  tort  or 
wrong,  and  not  an  action  for  compensation  for  injury  legally  and 
rightly  caused  by  the  exercise  of  statutory  powers/*  and  accordingly 
the  appellants  were  put  out  of  Court. 

lieverting,  then,  to  this  question  of  the  two  kinds  of  rights  in 
water,  which  are  not  badly  illustrated  by  the  two  cases  we  have 
been  discussing,  we  see  that  even  the  higher  right  in  water  called 
a  property  right,  and  treated  as  such  in  the  statute  recently  quoted 
(by  its  being  made  a  subject  for  the  same  notices  and  procedure  as 
land  taken  in  a  similar  manner),  even  this  right  is  not  quite  the 
same  as  full  property  right  when  restricted  by  the  rule  laid  down 
by  the  Lord  President  in  Hunter  and  AikeTihead,  or  rather  it  may 
be  said  to  be  a  property  right  limited  by  inherent  restrictions  more 
stringent  than  those  attending  other  property  rights.  The  inferior 
right  discussed  in  the  Peterhead  case  is  there  distinctly  said  not  to 
be  one  of  property,  the  water  not  being  appropriated  or  preserved 
as  in  a  dam ;  the  mere  appropriation  was  that  for  primary  uses  as 
it  passed  by,  and  practically  what  there  occurred  was  that  the 
village  of  Boddam  drank  at  and  cooked  with  this  water,  so  that  it 
was  all  consumed  for  legal  primary  purposes  before  it  got  any 
further.  These  speculations  are  somewhat  kaleidoscopic  in  their 
difficulties,  for  if  this  be  the  way  of  things,  what  is  the  difference 
between  the  village  doing  this  as  under  statutory  powers  and 
individuals  similarly  consuming  the  water  of  their  own  bums? 
Again,  what  really  is  the  right  to  water?  does  it  ever  truly  amount 
to  property  unless  stored  ?  and  even  then  are  not  the  owners  at 
least  as  much  burdened  by  other  coexistent  rights  as  they  were 
before? 

To  enter  further  into  such  questions  would  involve  an  examina- 
tion of  many  authorities  and  of  somewhat  contradictory  dicta,  and 
it  is  not  within  the  compass  of  any  ordinary  article  that  this  could 
be  done,  but  should  opportunity  occur  we  may  perhaps  recur  to 
these  moot  points  hereafter. 


VOTING  AT  UNIVERSITY  ELECTIONS. 

Some  interesting  and  some  novel  questions  as  to  the  validity  of 
voting  papers,  as  to  the  duty  of  persons  tendering  voting  papers, 
and  as  to  the  proper  functions  of  the  Pro-Vice-Chancellor  (the  name 
given  in  University  elections  to  the  official  who  in  other  elections 
is  styled  the  presiding  officer)  have  cropped  up  in  the  recent 
University  elections  in  Scotland.  It  may  be  of  advantage  to  con- 
sider these  with  more  deliberation  than  it  is  possible  to  give  during 
the  hurry  of  the  poll,  when  questions  which  are  as  difficult  as  they 
are  novel  must  be  determined  almost  on  the  spur  of  the  moment. 
One  of  the  most  important  questions  which  arose  at  the  election 
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of  a  i-epresentative  for  the  Universities  of  Edinburgh  and  St. 
Andrews  was  this :  Is  a  voting  paper  valid  which  is  signed  outwith 
the  United  Kingdom  of  Great  Britain  and  Ireland  and  the  Channel 
Isles?  This  question  was  considered  to  involve  two  separate 
questions,  to  which  the  same  answer  was  not  necessarily  to  be 
returned.  A  voting  paper  may  be  signed  outwith  the  territory 
specified,  but  within  the  British  dominions,  or  it  may  be  signed 
in  a  foreign  state.  A  further  question  was  raised  whether,  if  signed 
in  a  foreign  state,  the  requirement  of  the  University  Elections  Acts 
that  it  shall  be  signed  before  a  Justice  of  the  Peace  is  sufficiently 
complied  with  by  its  being  signed  before  a  British  consul,  who  by  an 
Act  passed  in  the  sixth  year  of  the  reign  of  George  IV.  is  entitled 
to  take  declarations  as  a  Justice  of  Peace  might  do.  Voting 
papers  were  accepted  which  were  signed  in  Gibraltar,  Corfu,  Pan, 
St.  Petersburg.  We  do  not  think  it  necessary  to  consider  these 
sub-questions,  because  we  have  no  doubt  about  the  answer  to  the 
main  and  leading  question.  The  Scottish  Beform  Act  of  1868  (31 
and  32  Vict.  c.  48,  sec.  4)  makes  the  provisions  of  the  Uni- 
versity Elections  Act  of  1861  (24  and  25  Vict  c.  53)  applicable 
to  elections  in  the  Scottish  University  constituencies  created  by 
that  Act  The  latter  Act  allows  electors,  "  in  lieu  of  attending  to 
vote  in  person,  to  nominate  any  other  elector  or  electors  of  the  same 
University  ...  to  deliver  for  them  at  the  poll  voting  papers  con- 
taining their  votes,  as  by  this  Act  provided."  Then  it  goes  on  to 
say,  "  Such  voting  paper  .  .  .  shall  ...  be  signed  by  the  voter  in 
the  presence  of  a  Justice  of  Peace  of  the  county  or  borough 
in  which  such  voter  shall  be  then  residing."  The  justice  attests 
the  fact  of  the  voting  paper  being  signed  in  his  presence  by  signing 
a  certificate  in  the  foi*m  provided  by  the  Act  "  with  his  name  and 
address  in  full,"  and  stating  **  his  quality  as  a  Justice  of  the  Peace 
for  such  county  or  borough."  It  seems  clear  that  the  Justice  of 
Peace  here  contemplated  is  a  Justice  of  Peace  for  a  county  or 
borough  of  the  country  for  which  the  Act  was  passed,  and  of  the 
country  to  electionsfor  the  Parliament  of  which  the  Act  is  intended  to 
provide.  When  the  Legislature  of  Great  Britain  and  Ireland  speaks 
about  a  Justice  of  the  Peace,  it  must,  unless  there  is  something  said 
expressly  to  the  contrary,  be  assumed  to  mean  a  Justice  of  the  Peace 
for  a  county  or  borough  in  Great  Britain  or  Ireland.  And  in  the 
same  way  we  must  hold  that  the  county  or  borough  referred  to  is 
a  county  or  borough  of  Great  Britain  or  Ireland.  The  Legislature 
has  no  legislative  cognizance  of  any  other  justices  or  counties  or 
boroughs.  In  the  4th  section  of  the  Act  of  1868,  no  doubt,  it 
is  provided  that  a  voting  paper  may  be  signed  by  a  voter  "  being 
in  one  of  the  Channel  Islands  in  the  presence  "  of  certain  officers 
therein  specified,  who  "  shall  have  all  the  powers  of  a  Justice  of  the 
Peace  under"  the  University  Elections  Act,  1861.  But  this  is  an 
addition  to  the  ordinary  provisions — an  exception  to  the  rule — ^a 
special  provision  for  the  convenience  of  voters  who  may  happen  to 
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"  be  '*  in  one  of  the  islands  closely  adjacent  to,  though  outwith,  the 
electoral  area  of  Great  Britain  and  Ireland.  If  voting  papers  were 
received  which  were  signed  in  a  foreign  country  or  in  a  British 
possession,  we  should  be  landed  in  endless  practical  difficulties. 
How  do  we  know  that  there  are  any  Justices  of  the  Peace  in 
Gibraltar  ?  How  are  we  to  know  whether  Gibraltar  is  a  county, 
or  a  borough,  or  either?  As  regards  places  further  afield  and 
beyond  the  British  dominions,  St.  Petersburg  for  example,  we  do 
have  a  strong  suspicion  that  it  is  neither  a  county  or  a  borough, 
and  that  there  are  no  functionaries  called  Justices  of  the  Peace 
there. 

It  does  not  seem  possible  to  know  from  the  voting  paper  where 
it  has  been  signed.  According  to  the  Act  the  elector  must  sign 
before  a  Justice  of  the  Peace  for  the  county  or  borough  "  in  which 
such  voter  shall  be  then  residing."  In  the  form  of  voting  paper 
we  have  this :  "(Signed)  A.  B.  of  [the  elector's  place  of  residence  to 
be  here  inserted]."  But  the  "  place  of  residence  "  here  referred  to  is 
not,  we  think,  necessarily  the  place  referred  to  in  section  1  of  the 
Act,  the  place  where  he  is  then  residing.  Suppose  an  elector  whose 
usual  residence  is  in  Moray  Place,  Edinburgh,  and  who  is  so 
described  on  the  register,  happens  to  be  on  a  visit  for  a  week  at 
Kirkintilloch,  he  coidd  not  sign  "  A.  R  of  Kirkintilloch."  And  if 
he  did,  how  could  he  be  identified  as  the  person  described  on  the 
register  as  residing  in  Moray  Place,  Edinburgh  ?  The  justice  who 
attests  the  voting  paper  also  appends  to  his  signature  his  place  of 
residence.  But  this  gives  no  clue  either  to  the  place  where  the 
voting  paper  has  been  signed.  In  section  1  of  the  Universities 
Election  Act  it  is  provided  that  the  justice  shall  sign  the  attesta- 
tion "  with  his  name  and  address  in  full,"  and  in  the  form  of  attes- 
tation we  have  this:  "  J.  N.  of  [the  justice's  or  other  officer's  place 
of  residence  to  be  here  inserted],  a  Justice  of  the  Peace  for  ." 

The  place  of  residence  here  is  obviously  the  "  address  "  referred  to 
in  section  1 ;  and  the  justice  ought  to  append  to  his  signature,  not 
the  place  where  he  may  happen  to  be,  but  his  usual  place  of 
residence.  Take  this  case.  A  voter  whose  "  place  of  residence  "  is 
Edinburgh  happens  to  be  at  the  time  he  signs  his  voting  paper 
residing  at  Stranraer,  and  signs  his  voting  paper  before  a  Justice 
of  the  Peace  in  Stranraer.  He  signs  "  A.  B.  of  Edinburgh"  The 
justice  in  whose  presence  he  signs  is  a  justice  for  the  county  of 
Wigtown,  and  his  usual  place  of  residence  is  Edinburgh ;  but  he 
happens  to  be  at  Stranraer,  which  is  in  the  county  for  which  he  is 
a  justica  He  signs  "  J.  N.  of  Edinburgh."  All  this  is  quite  in 
accordance  with  the  statute ;  but  nobody  could  find  out  from  the 
voting  paper  that  the  voting  paper  had  been  signed  in  Stranraer, 
and  indeed  would  be  led  to  believe  that  it  had  been  signed 
elsewhere. 

An  objection  of  vety  rare  occurrence  at  elections  was  raised  at 
the  poll  in  Edinburgh  University,  viz.  that  the  voter  was  an  alien. 
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A  voting  paper  signed  by  a  medical  graduate  of  Edinburgh,  Count 
Orloff  DavidolSr,  described  in  the  register  as  residing  in  St.  Peters* 
buTg,  was  tendered.  The  objection  was  made  that  the  gentleman 
was  not  a  British  subject;  but  no  admission  to  this  effect  was  made 
by  the  tenderer  of  the  voting  paper.  It  is  clear  law  and  clear 
sense  that  an  alien  is  under  a  legal  incapacity  to  vote  in  the  elec- 
tion of  a  member  of  Parliament  '*  Count  Orloff  Davidoff  of  St. 
Petersburg  "  has  a  decidedly  Muscovite  twang  about  it;  but  it  will 
not  do.  to  decide  a  question  as  to  nationality  or  citizenship  on  the 
suspicion  excited  by  a  name.  There  was  at  one  time  a  suigeon  in 
the  British  army  of  the  name  of  Palseologus.  It  turned  out  that  he 
was  not  a  Byzantine  but  a  true  Briton.  Some  years  ago  there 
was  in  the  London  Directory  (which  is  a  repertory  for  singular 
names)  the  name  of  a  Mr.  Ootobed.  If  this  gentleman  had  cls^ed 
to  be  the  original  of ''  the  sleepless  soul  that  perished  in  his  pride/' 
you  might  have  had  a  strong  suspicion  that  the  pretension  was 
unfounded;  but  it  would  have  been  highly  improper  to  act  on  the 
suspicion  alone  and  without  any  legal  evidence ;  and  in  the  same 
way,  there  being  no  legal  evidence  that  Count  Orloff  Davidoff  of 
St  Petersburg  was  not  the  genuine  John  Bull  after  aU,  the  Pro- 
Vice-Chancellor,  not  feeling  himself  entitled  to  act  on  a  suspicion 
approaching  to  a  certainty,  recorded  the  vote. 

Another  question  which  arose  was  as  to  the  right  of  a  dead  man 
to  vote,  or  rather  as  to  the  duty  of  the  person  intrusted  with  a 
voting  paper  on  being  apprized  that  the  voter  was  dead.  An 
elector  who  had  signed  and  transmitted  his  voting  paper  died  in 
London  before  the  commencement  of  the  polL  The  case  would 
have  been  exactly  the  same  if  he  had  died  during  the  poU,  but 
before  the  voting  paper  was  tendered.  The  announcement  of  the 
death  and  a  biographical  notice  of  the  deceased  appeared  in  the 
newspapers.  The  fact  of  the  death  was  notorious.  The  voting 
paper  was  tendered.  The  objection  was  taken  that  the  voter  was 
no  longer  aliva  No  admission  of  the  death  was  made,  and  the 
Pro-Yice-Chancellor,  having  no  legal  evidence  of  the  fact  before 
him — a  statement  in  a  newspaper  not  being  evidence — had  no 
alternative  but  to  record  the  vote.  Of  course  such  a  vote  is  bad, 
and  would  be  struck  off  on  a  scrutiny.  A  dead  man  cannot 
vote  any  more  than  he  can  play  the  fiddle.  He  cannot  vote  at 
a  University  election  any  more  than  at  any  other  election.  No 
doubt  a  voting  paper  had  been  signed,  giving  some  person  or  per- 
sons named  therein  a  mandate  to  deliver  the  voting  paper  at  the 
polL  But  death  recaUs  this  as  it  recalls  other  mandates.  The 
privil^e  accorded  to  University  electors  of  voting  by  means  of 
voting  papers  saves  the  trouble  of  personal  attendance,  but  it  does 
not  dispense  with  the  necessity  of  physical  existence.  It  may  be 
as  well  to  remember  that  according  to  the  University  Elections 
Act,  1868,  the  person  who  in  virtue  of  the  nomination  contained 
in  the  voting  paper  delivers  it  at  the  poll  requires  to  make  a 
declaration  as  follows :  "  I  solemnly  declare  that  this  is  the  voting 
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paper  by  which  the  said  A.  B.  [the  voter]  intends  to  vote,"  etc.  The 
voter  could  not  intend  to  vote  or  intend  to  do  anything  else,  being 
dead.  The  Act  provides  that  "any  person  falsely  making  any 
such  declaration  as  aforesaid  shall  be  guilty  of  a  misdemeanour  [in 
Scotland  *a  crime  and  offence'],  and  punishable  by  fine  or  im- 
prisonment for  a  term  not  exceeding  one  year."  It  is  not  creditable 
to  the  character  of  a  University  elector,  who  must  be  presumed  to 
be  a  gentleman  of  position,  intelligence,  and  education,  that  he 
should  tender  the  vote  of  a  man  whom  he  has  good  reason  to  believe 
is  dead.  If  University  elections  are  conducted  in  this  fashion,  the 
character  of  University  electors  and  University  elections  will  not 
be  raised  in  the  eyes  of  the  general  public.  Aid  as  we  have  seen, 
proceedings  of  this  kind  are  a  little  dangerous.  When  a  person 
empowered  to  deliver  a  voting  paper  learns  from  a  statement  in  a 
newspaper,  or  has  other  probable  evidence,  that  the  voter  is  dead, 
if  he  has  any  doubt  about  the  fact  his  clear  duty  is  to  delay  and 
inquire.  In  the  case  referred  to,  in  the  course  of  a  couple  of  hours 
and  at  the  expense  of  a  couple  of  shillings  for  a  telegram  to  London 
and  a  telegram  back,  the  fact  could  have  been  ascertained  beyond 
dispute. 

A  question  has  been  raised  whether  an  elector  who  has  a  quali- 
fication in  each  of  two  Universities  conjointly  returning  a  member 
of  Parliament  can  vote  in  each.  We  have  seen  a  statement  in  one 
of  the  daily  newspapers  that  an  elector  did  think  himself  entitled 
to  do  so,  and  did  vote  in  each.  We  regret  to  say  that  it  is  only 
in  a  University  constituency  that  anybody  would  have  any  doubt 
about  the  matter.  Take  any  ordinary  voter,  a  butcher,  or  baker, 
or  undertaker,  or  candlestick-maker,  and  he  would  scout  the  idea 
that  he  was  entitled  to  vote  twice  in  the  same  election.  A  constitu- 
ency, though  combining  many  places,  is  a  unum  quid.  If  a  man  has 
a  qualification  in  Peeblesshire  and  another  in  Selkirkshire,  he  has 
only  one  vote  in  the  election  of  a  member  for  the  united  counties. 
If  a  man  has  a  qualification  in  two  or  three  of  the  Kirkcaldy  district 
of  burghs,  he  has  still  only  one  vote.  If  a  man  has  a  qualification 
in  each  of  the  thirteen  wards  of  Edinburgh,  he  has  only  one  vote 
for  a  member  to  represent  the  city  in  Parliament.  If  there  was 
any  doubt  about  the  matter,  the  Ballot  Act  settles  the  doubt.  In 
Part  III.  it  is  provided  (section  24)  that  "  a  person  shall  ...  be 
deemed  guilty  of  the  offence  of  personation  who  at  an  election  for 
a  county  or  borough  or  at  a  municipal  election  applies  for  a  ballot 
paper  in  the  name  of  some  other  person,"  etc.,  "  or  who  having  voted 
once  at  any  such  election  applies  at  the  same  election  for  a  ballot  paper 
in  his  own  name"  Section  27  enacts  that  "this  part  of  this  Act 
.  .  .  shall  apply  to  an  election  for  a  University  or  combination  of 
Universities."  It  is  true  that  in  University  elections  there  are  no 
ballot  papers ;  but  the  meaning  of  the  clause  making  the  definition 
applicable  to  University  elections  is  quite  clear.  Section  24  enacts 
that  "  the  offence  of  personation  .  .  .  shall  be  a  felony,  and  any 
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person  convicted  thereof  shall  be  punished  by  imprisonment  for  a 
term  not  exceeding  two  years,  together  with  hard  labour."  The 
option  of  a  fine  is  not  given.  It  is  also  provided  that  "  it  shall  be 
the  diUy  of  the  returning  officer  to  institute  a  prosecution  against 
any  person  whom  he  may  believe  guilty  of  personation."  Suppose 
the  unfortunate  man  who  has  voted  twice  should  happen  to  be  a 
professor.  It  would  be  a  heart-rending  spectacle  to  see  the  Principal 
of  a  University  instituting  a  prosecution  for  personation  against  a 
professor — the  punishment  of  which  offence  is  imprisonment  with 
hard  labour — ^to  which  the  professor,  being  a  professor,  has  never 
been  accustomed.  It  is  very  sad ;  but  the  Act  says  it  is  the  duty 
of  the  returning  officer. 

In  the  attestation  of  the  justice  it  is  said,  ''Signed  in  my 
presence  by  the  said  A.  B.,  who  is  personally  knovm  to  me"  A  ques- 
tion has  been  raised  whether  a  justice  would  be  entitled  to  append 
such  an  attestation  to  the  voting  paper  of  an  elector  whom  he  had 
never  seen  before,  but  who  had  been  introduced  to  him  by  a 
common  friend  who  could  vouch  for  his  identity.  We  think  he 
would.  In  such  a  case  the  voter  is  personally  known  to  the  justice. 
Personal  knowledge  is  a  matter  of  degree.  Its  duration  may  vary 
from  five  minutes  to  fifty  years ;  and  nothing  is  said  in  the  statute 
about  the  length  of  its  existence.  A  case  has  occurred  where  the 
justice  in  attesting  the  voting  paper  did  not  say, "  who  is  per- 
sonally known  to  me  "  (the  expression  used  in  the  stetutory  form), 
but  "  who  is  personally  known  to  me  through  a  friend"  Such  an 
attestetion  is  perfectly  good.  Superjlua  non  nocent  is  a  maxim 
well  known  to  the  law ;  and  the  Universities  Election  Act  states 
that  the  attestation  shall  be  in  "  the  form  or  to  the  effect  prescribed  " 
in  the  schedule. 

The  following  case  presents  a  little  difficulty.  A  voting  paper 
w^as  tendered,  but  objection  to  its  reception  was  taken  on  the 
ground  that  it  bore  no  date.  The  Pro-Vice-Chancellor  therefore 
rejected  the  paper,  and  rightly  so;  because  if  the  voting  paper  does 
not  contain  the  particulars  prescribed  by  the  Act  of  Parliament,  in 
other  words,  if  the  voter  does  not  implement  the  conditions  on 
which  the  Act  allows  his  personal  presence  to  be  dispensed  with, 
the  Pro-Vice-Chancellor  has  no  option.  The  Pro-Vice-Chancellor 
has  no  more  right  to  dispense  with  what  the  Act  requires  as  a  sub- 
stitute for  personal  attendance  than  an  ordinary  presiding  officer 
has  to  dispense  with  personal  attendance  itself.  A  new  voting  paper 
was  prepared  in  proper  form.  It  was  tendered,  but  was  rejected 
because  the  voter  had  already  voted.  This,  at  first  sight,  appears 
rather  hard  upon  the  voter,  and  it  might  be  argued  that  the  first 
voting  paper  was  a  nonentity,  and  ought  not  to  be  regarded.  The 
answer  to  which,  we  presume,  would  be  that  by  section  4  of  the 
University  Elections  Act  of  1861  voting  papers  rejected  on  the 
ground  of  informality  a^  to  be  filed  and  kept  by  the  officer 
intrusted  with  the  care  of  the  poll-books,  ete.     The  voting  paper 
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not  know,  the  Pro-Vice-Chancellor  being  entitled  to  decide  upon 
objections  and  to  reject  voting  papers,  is  entitled  to  make  his 
decision  upon  what  evidence  he  has,  such  as  it  i&    We  do  not 
think  it  would  be  practicable  to  lead  evidence  during  the  course 
of  a  poll ;  because  there  are  many  questions  of  fact,  as,  for  example, 
status,  or  existence,  evidence  as  to  which  might  extend  long  beyond 
the  five  days  allowed  for  the  poll  in  University  elections.    But  if 
an  objection  were  taken  which  could  be  instantly  verified,  it  seems 
tolerably  clear  that  the  officer  empowered  to  hear  objections  and 
empowered  to  put  questions  is  entitled  to  attend  to  the  instant 
verification  of  those  objections.    The  answer  to  be  returned  to  a 
question  which  the  officer  is  entitled  to  put  might  be  an  instant 
verification  of  the  objection,  but  it  is  not  the  only  one.     If  the 
objection  taken  was  that  the  voter  was  dead  or  was  a  minor,  a  cer- 
tificate of  death  or  of  birth  under  the  hand  of  the  registrar  would 
be  evidence  admissible  anywhere.    Similar  evidence  might  be  pro- 
duced if  the  objection  was  that  the  person  who  desired  to  vote  was 
an  alien.     (See  the  Middlesex  case,  2  Peckwell's  Beports,  118.) 
Under  the  Act  6  and  7  Will  IV.  c.  11,  every  alien  on  arrival 
must  show  to  the  chief  officer  of  customs  any  passport  he  has,  and 
declare  inter  alia  the  country  to  which  he  belongs ;  and  the  chief 
officer  registers  the  declaration.    A  certificate  of  the  declaration 
under  the  hand  of  the  chief  officer  of  customs  would  surely  be 
evidence  of  the  fact  of  alienage.    A  certificate  of  a  declaration  of 
alienage  under  the  Naturalization  Act  of  1870  (33  Vict  c.  14)  by 
the  Secretary  of  State,  or  by  any  person  authorized  by  a  Secretary 
of  State,  which  is  evidence  in  any  legal  proceeding,  would  surely 
be  evidence  on  which  the  Pro- Vice-Chancellor  was  entitled  to  act, 
being  an  instant  verification  of  the  objection.     If  an  objection 
were  taken  that  the  voting  paper  was  not  signed  in  the  United 
Kingdom  or  the  Channel  Islands,  we  think  the  Pro-Vice-Chancellor 
would  be  entitled  to  take  cognizance  of  it,  and  to  put  questions 
with  reference  to  it    K  the  person  tendering  the  voting  paper 
said  he  did  not  know  where  it  was  signed,  there  would  probably 
be  no  means  of  verifying  the  objection,  but  that  is  a  matter  of 
detail    Even  if  no  objection  were  taken,  the  Pro-Vice-Chancellor 
would  be  entitled  at  his  own  hand  to  put  questions  on  the  sub- 
ject, and  if  the  result  of  his  inquiry  was  that  the  paper  was  not 
signed   within  the  territorial    limits    mentioned,  the  Pro-Vice- 
Chancellor  would  be  entitled  to  reject  the  voting  paper  as  not 
attested  in  terms  of  the  Act    We  by  no  means  say  that  it  is  the 
duty  of  the  officer  taking  the  poll  to  ferret  out  objections ;  indeed 
a  keen  nose  for  invalidity  is  a  possession  as  undesirable  for  the 
comfort  of  the  officer  himself  as  it  is  for  the  comfort  of  other  people 
acting  at  the  polL    At  one  of  the  University  elections  an  arrange- 
ment was  come  to  between  the  agents  of  the  candidates,  and  an 
agreement  was  made  by  which  certain  classes  of  votes  were  to  be 
received  without  objection.    What  is  the  duty  of  the  Pro-Vice- 
Chancellor  in  regard  to  such  an  agreement  ?    Simply  to  ignore  it 
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One  question  with  regard  to  Univeraity  elections  has,  we  under- 
stand, been  raised  which  has  led  to  much  dubiety.  If,  after  a 
vote  has  been  recorded,  it  is  admitted  by  those  tendering  it  that  it 
ought  not  to  have  been  recorded,  can  it  be  struck  ofiF  or  returned 
by  the  Pro-Vice-Chancellor  or  the  returning  oflScer?  Of  course 
not.  Once  recorded,  neither  of  these  officials  has  any  power  over 
it.  Such  a  vote  can  only  be  struck  off  on  a  scrutiny.  It  has  been 
urged  that  there  are  no  means  of  obtaining  a  scrutiny  in  University 
elections,  because  there  is  no  provision  on  the  subject  in  the  Act 
31  and  32  Vict.  c.  48,  creating  the  Scottish  University  con- 
stituencies. The  Act  of  Parliament  in  question  is  hardly  the  place 
to  look  for  any  provision  of  this  kind ;  and  supposing  there  was  no 
provision  in  any  Act  of  Parliament,  there  would  still  be  some 
means  of  trying  the  validity  of  a  University  election  or  any  other 
election.  However,  we  are  not  left  in  doubt  about  the  matter. 
The  Parliamentary  Elections  Act,  1868  (31  and  32  Vict  c.  125), 
which  transferred  the  jurisdiction  in  cases  of  disputed  election 
from  committees  of  the  House  of  Commons,  says  (sees.  5,  58) 
that  a  petition  complaining  of  an  undue  return  or  undue  election 
of  a  member  to  serve  in  Parliament  for  a  county  or  borough  may 
be  presented  to  the  Court  of  Common  Pleas  at  Westminster,  if 
such  county  or  borough  is  situate  in  England,  or  to  the  Court  of 
Session  if  such  county  or  borough  is  situate  in  Scotland;  and 
in  the  interpretation  clause  (sec.  3)  it  is  said  that  "'borough' 
shall  mean  any  borough,  university,  city,  place,  or  combination  of 
places,  not  being  a  county  as  hereinbefore  defined,  returning  a 
member  or  members  to  serve  in  Parliament." 

The  provisions  for  making  up  the  register  are  not  satisfactory. 
By  the  enfranchising  clause  of  the  Act  of  1868  (sec.  27),  "every 
person  whose  name  is  for  the  time  being  on  the  register     . 
of  the  General  Council  .    shall,  if  of  full  age  and  not 

subject  to  any  legal  incapacity,  be  entitled  to  vote  in  the  election  of 
a  member  of  Parliament  for"  the  University.  Consequently  a 
person  not  on  the  register  is  not  entitled  to  vote.  Several  persons 
at  a  recent  University  election  applied  to  vote,  and  there  was  no 
doubt  that  their  names  ought  to  have  been  on  the  register.  Their 
names,  on  the  erroneous  supposition  that  they  were  dead,  had  been 
struck  off,  and  consequently  their  votes  were  refused.  In  ordinary 
elections  the  Assessor  makes  up  a  list  of  persons  on  the  register 
who  have  died  or  become  disqualified,  and  a  list  of  persons  who 
have  become  entitled  to  vote.  These  lists  are  published  in  manner 
provided  by  the  County  Voters  Act  and  the  Burgh  Voters  Act. 
But  in  Universities  the  register  is  made  up  in  a  quite  secret 
manner.  No  publication  of  names  struck  off  or  inserted  is  made. 
Each  year,  before  authentication  by  the  Vice-Chancellor,  the 
register,  made  up  by  the  Begistrar  and  revised  by  him  with  the 
assistance  of  two  Assistant  Registrars,  may  be  consulted,  and 
objections  may  be  taken  to  the  improper  insertion  or  deletion  of 
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the  names.  But  who  ever  thinks  of  consulting  the  register  ?  In 
a  constituency  so  widely  scattered  as  a  University  constituency  is, 
it  can  never  be  so  easy  a  task  to  certiorate  the  electors  of  the 
alterations  proposed  to  be  made  as  it  is  in  an  ordinaiy  con- 
stituency, fiut  some  means  ought  to  be  employed  of  apprizing 
electors  that  their  names  are  proposed  to  be  struck  off;  and  some 
means  ought  to  be  employed  of  informing  the  electors  of  what 
persons  are  proposed  to  be  put  upon  the  rolL 
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{I^rom  the  **  Albany  Law  JaumaL*^ 

It  is  so  long  since  we  have  had  anything  to  say  on  the  legal  rights 
and  wrongs  of  animals  and  their  owners,  that  we  are  beginning  to 
experience  an  uneasy  feeling  lest  Mr.  Bergh  might  soon  be  on  our 
track.  To  avert  this  catastrophe,  and  to  keep  in  countenance  Mr. 
Sogers  of  Canada,  who  not  long  ago  discoursed  to  us  of  dogs  (see 
20  A.  L.  J.  6),  we  give  the  restdts  of  our  recent  gleanings  in  the 
law  reports  on  this  subject. 

In  Mayor  of  Washington  CUyy.  Meigs  (1  M'Arthur,  53 ;  S.  C,  29 
Am.  Bep.  578)  it  is  held  that  the  law  recognises  property  in  dogs, 
and  a  city  ordiniemce  requiring  the  owner  of  such  property  to  obtain 
a  licence  for  keeping  the  same,  and  subjecting  him  to  arrest,  fine, 
and  imprisonment  for  not  procuring  such  licence,  is  invalid.  The 
Court  say,  "  This  is  too  well  settled  in  England  and  in  the  States  of 
this  Union  to  be  now  questioned."  The  same  doctrine  is  held  in 
Harrington  v.  Miles,  11  Kans.  480;  S.  C,  15  Am.  Bep.  355,  and 
the  cases  are  gathered  in  a  note  at  page  356.  But  of  this  more 
anon.  Our  chief  interest  in  the  principal  case  arises  from  a  touch- 
ing story  introduced  and  told  as  follows  by  the  learned  and  humane 
judge  :— 

"Not  only  has  the  dog  been  the  subject  of  discussion  in  the 
courts,  as  involving  the  question  of  property,  but  his  virtues  have 
been  celebrated  in  song.  The  wrongs  done  have  been  touchingly 
described  by  poets,  and  hours  have  been  occupied  at  the  camp-fires 
of  huntsmen  in  narrating  the  achievements  of  favourite  hounds. 
History  informs  us  of  noble  acts  of  fidelity  and  affection  performed 
by  some  sentinel  of  the  class  under  consideration.  Our  attention 
has  been  called  by  our  brother,  Olin,  to  the  event  of  so  much 
interest  to  the  world,  and  to  the  cause  of  freedom  of  opinion^  and 
to  the  exercise  of  a  conscientious  faith,  the  rescue  from  the  grasp 
of  the  enemies  of  toleration  of  William  of  Orange,  on  the  morning 
of  the  12th  of  September  1572,  by  the  action  of  a  little  dog.  The 
Spanish  army,  under  the  command  of  Alva^  invading  the  Nether- 
Juids,  and  the  army  of  patriots  under  the  command  of  the  prince, 
were  encamped  near  the  city  of  Mens.    The  plan  was  formed  for 
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the  surprise  of  the  patriots  and  the  capture  or  assassinatiou  of 
William,  and  for  this  purpose  a  band  of  six  hundred  disguised  men 
were  placed  under  the  command  of  Julian  Bomero.  The  historian 
of  the  Eise  of  the  Dutch  Bepublic  narrates  that  near  the  hour  of 
two  o'clock  in  the  morning, '  the  boldest,  led  by  Julian  in  person, 
made  at  once  for  the  prince's  tent.  His  guards  and  himself  were 
in  profound  sleep,  but  a  small  spaniel,  who  always  passed  the  night 
upon  his  bed,  was  a  more  faithful  sentinel  The  creature  sprang 
forward,  barking  fariously  at  the  sound  of  hostile  footsteps,  and 
scratching  his  master's  face  with  his  paws.  There  was  but  just 
time  for  the  prince  to  mount  a  horse  which  was  ready  saddled  and 
to  effect  his  escape  through  the  darkness  before  his  enemies  sprang 
into  the  tent.  His  servants  were  cut  down,  his  master  of  the  horse 
and  two  of  his  secretaries,  who  gained  their  saddles  a  moment 
later,  all  lost  their  lives,  and  but  for  the  little  dog's  watchfulness^ 
William  of  Orange,  upon  whose  shoulders  the  whole  weight  of  his 
country's  fortunes  depended,  would  have  been  led  within  a  week  to 
an  ignominious  death.  To  his  dying  day  the  prince  ever  afterward 
kept  a  spaniel  of  the  same  race  in  his  bed-chamber.'  This  event 
occurred  but  a  short  time  after  the  Paris  wedding,  and  a  short  time 
after  the  St.  Bartholomew  tragedy.  The  historian  and  moral 
philosopher  can  more  appropriately  discuss  the  influence  which  the 
watchfulness  of  the  little  spaniel  had  upon  the  destinies  of  the 
world.  We  can  only  state  a  reason  for  the  law  throwing  around 
this  animal  its  sanction  that  the  right  of  property  exists  thereto, 
and  that  the  right  of  property  existing,  it  will  be  sure  to  receive 
the  protection  of  man." 

Now  it  seems  a  pity  to  disturb  the  pleasant  idea  that  dogs  are 
universally  recognised  as  property,  as  above  declared  and  justified. 
But  contemporaneously  down  in  Texas,  where  it  would  seem  that 
dogs  ought  to  be  more  thought  of  than  in  the  District  of  Columbia, 
the  Courts  hold  just  the  reverse.  It  is  there  held  that  dogs  are  not 
property  within  the  constitutional  provision  for  taxation;  but  a 
statute  exempting  one  dog  to  each  family,  and  taxing  all  others  at 
a  fixed  rate,  under  a  penalty  of  non-payment,  is  valid  as  a  police 
regulation.  The  preamble  of  the  statute  in  question  is  worth 
quoting:  ''Whereas  there  are  in  many  localities  in  this  State  a 
very  Ifu^e  number  of  dogs,  and  there  are  strong  indications  of  a 
prevalence  of  hydrophobia,  from  which  much  danger  will  result  to 
the  lives  and  property  of  citizens,"  etc.  Now  two  questions  arise 
just  here:  first,  will  taxiug  dogs  prevent  their  going  mad?  and 
second,  how  do  mad  dogs  endanger  property  ?  But  on  the  merits 
the  Court  quote  as  follows  from  Blair  v.  Forthojod  (100  Mass.  36 ; 
S.  C,  1  Am.  Eep.  94)  :— 

"  Li  regard  to  the  ownership  of  live  animals,  the  law  has  long 
made  a  distinction  between  dogs  and  cats  and  other  domestic 
quadrupeds,  growing  out  of  the  nature  of  the  creatures  and  the 
purpoees  for  which  they  are  kept.     Beasts  which  have  been 
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thoroughly  tamed  and  are  used  for  burden,  or  for  husbandry,  or  for 
food — such  as  horses,  cattle,  and  sheep — are  as  truly  property  of 
intrinsic  value,  and  entitled  to  the  same  protection,  as  any  kind  of 
goods.  But  dogs  and  cats,  even  in  a  state  of  domestication,  never 
wholly  lose  their  wild  natures  and  distinctive  instincts,  and  are 
kept  either  for  uses  which  depend  on  retaining  or  calling  into 
action  those  very  natures  and  instincts,  or  else  for  the  mere  whim 
or  pleasure  of  the  owner ;  and  therefore  although  man  may  have 
such  right  of  property  in  a  dog  as  to  maintain  trespass  or  trover  for 
unlawfully  taking  or  destroying  it,  yet  he  was  held,  in  the  phrase 
of  the  books,  to  have  '  no  absolute  or  valuable  property '  therein 
which  could  be  subject  of  a  prosecution  for  larceny  at  common  law, 
or  even,  according  to  some  authorities,  of  an  action  of  detinue  or 
replevin,  or  a  distress  for  rent,  or  which  would  make  him  respon- 
sible for  the  trespasses  of  his  dog  on  the  land  of  other  persons  as 
he  would  be  for  the  trespasses  of  his  cattle  (Vin.  Abr.,  Trespass, 
Z,  Eeplevin,  A ;  2  Bl.  Com.  93 ;  3  id.  7 ;  4  id.  234,  235 ;  Millm  v. 
Fandrye,  Poph.  161;  Mason  v.  Keeling,  1  Ld.  Payne,  608;  S.  C, 
12  Mod.  335 ;  Read  v.  Mtoards,  17  C.  B.  (N.  S.)  245 ;  Beffina  v. 
Bdbinsonf  8  Cox's  C.  0.  115).  And  dogs  have  always  been  held  by 
the  American  Courts  to  be  entitled  to  less  legal  regard  and  pro- 
tection than  more  harmless  and  useful  domestic  animals  {Pvinam 
V.  Payne^  13  Johns.  312 ;  Brown  v.  CarperUer,  26  Vt.  638 ;  Woolf 
V.  Chalker,  31  Conn.  121)."  And  the  Court  also  quote  from  State  v. 
Marshall  (13  Tex.  58)  as  follows  :— 

"  By  the  common  law,  though  a  man  may  have  such  a  property 
in  these  animals  as  to  entitle  him  to  maintain  a  civil  action  for  an 
injury  done  them,  yet  as  they  are  not  classed  among  valuable 
domestic  animals,  as  horses  and  other  beasts  of  burden,  nor  among 
animals  domitice  naturce,  which  serve  for  food,  as  neat  cattle,  swine, 
poidtry,  and  the  like,  the  property  in  them  is  considered  of  so  base 
a  nature,  and  they  are  held  in  so  little  estimation  as  property,  that 
the  stealing  of  them  does  not  amount  to  larceny." 

Supporting  the  latter  view  are  Staie  v.  LymuSy  26  Ohio  St  400 ; 
S.  C,  20  Am.  Kep.  772,  and  Ward  v.  State,  48  Ala.  161 ;  S.  C,  17 
Am.  Kep.  31.    Also  State  v.  Holder,  81  N.  C.  527. 

Now  let  us  turn  from  dogs  to  bulls.  In  Iowa  they  have  a 
statute  prohibiting  bulls  from  running  at  large,  and  making  their 
owners  responsible  for  all  the  injury  they  may  thus  do.  Crawford 
V.  Williams  (48  Iowa,  247)  was  an  action  of  damages  for  seduction 
by  a  bull.  The  plaintiff  sdleged  that  he  was  a  breeder  of  reputed 
fine  thoroughbred  stock  of  the  kind  known  as  shorthorns,  and 
that  an  ill-bred,  unregistered,  and  unpedigreed  bull,  belonging  to 
defendant,  unlawfully  at  large  in  the  highway,  served  and  got  with 
calf  plaintiff's  two-year-old  heifer,  called  "  Eoyal  Butterfly,"  which 
is  reputed  to  be  registered  in  "  American  Herd-Book,"  vol  xiii.  p. 
926,  to  the  damage  of  plaintiff  in  the  sum  of  five  hundred  dollars. 
The  plaintiff  testified  that  he  was  accompan3ang  a  procession  of 
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her  royal  highness,  and  six  ladies  of  her  court,  along  the  highway, 
when  they  met  the  defendant's  cattle,  and  to  use  his  own  graphic  and 
indignant  language,  "  I  supposed  they  were  just  cows,  till  I  got 
among  them,  and  the  first  thing  that  I  knew  there  was  a  bull  served 
one  of  my  heifers."  A  man  cannot  be  too  careful  about  the  associates 
of  the  females  of  his  family.  One  unlearned  in  the  law  might 
suppose  that  this  plaintiff  was  nonsuited  on  the  ground  of  con- 
tributory negligence  on  his  part,  or  on  the  part  of  her  royal  high- 
ness ;  or  that  the  Court  would  have  held  that  as  the  noble  and 
aristocratic  lady  of  the  herd  thus  chose  to  suffer  the  embraces  of  a 
goodly  male  representative  of  her  sex,  although  low-born  and  pre- 
suming too  much  on  short  acquaintance,  that  was  a  matter  entirely 
within  the  volition  of  her  highness.  Royal  personages  are  not  to 
be  restricted  by  the  usages  which  pertain  to  the  peasantry.  It 
seems  to  us  a  touching  instance  of  love  at  first  sight  and  queenly 
condescension.  Indeed  the  Court  below  ruled  that  the  measure  of 
damages  in  this  case  was  the  physical  injuries  or  damages  that 
might  have  been  done  to  the  cow  herself,  by  reason  of  the  attack  made 
upon  her  by  the  bull,  and  confined  to  that  particular  time.  But 
the  Court  on  review  said: — 

"  This  damage  cannot  properly  be  restricted  to  the  merely  physi- 
cal injuries  which  they  occasion.  The  importance  to  the  State  of 
improvement  in  all  kinds  of  stock  can  scarcely  be  overestimated. 
The  intelligent  public  spirit  which  employs  itself  in  the  improve- 
ment of  stock  ought  to  be  encouraged  and  protected.  It  will  be 
found  impossible  to  maintain  good  breeds  of  stock  if  the  owners  of 
*  scrub '  male  animals  may  permit  them  to  run  at  large  with  im- 
punity. Much  skill  and  intelligence  are  requisite  upon  the  part  of 
stock-breeders  in  selecting  the  most  desirable  crosses,  so  as  to 
transmit  the  best  qualities  to  the  progeny.  Each  stock-breeder  has 
the  right  to  make  this  selection  for  himself.  If  he  is  deprived  of 
the  right  of  making  this  selection  he  ought  to  be  fully  compensated 
for  the  injury  inflicted.  The  value  of  thoroughbred  stock  consists 
in  the  probability  that  the  qualities  of  excellence  will  be  trans- 
mitted to  the  offspring.  It  is  evident  that,  to  a  breeder  of  fine 
stock,  a  thoroughbred  heifer,  with  calf  to  a  bull  of  impure  blood, 
would  be  of  less  value  than  one  with  calf  to  a  thoroughbred,  or  not 
with  calf  at  all.  The  difference  in  value  of  the  heifer,  for  the  pur- 
pose of  breeding  fine  stock,  before  meeting  defendant's  bull  and 
afterward,  constitutes  the  proper  measure  of  plaintiff's  damages." 

We  do  not  know  whether  the  animal  thus  stigmatized  as  a 
"  scrub  "  is  in  the  habit  of  reading  the  Iowa  reports,  but  if  he  is,  we 
should  advise  the  judge  who  uttered  the  above  Bourbon  sentiments 
to  keep  himself  out  of  the  defendant's  stockyard.  The  bull,  how- 
ever, may  congratulate  himself  on  not  residing  in  Kentucky,  where 
the  statutes  are  peculiarly  harsh  towards  such  animals  running  at 
large. 
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Principles  of  the  English  Law  of  CarUrad,  By  Sir  William  R 
Akson,  Bart.,  M.A-,  B.C.L.  of  the  Inner  Temple,  Barrister-at- 
Law ;  Vinerian  Reader  of  English  Law ;  Fellow  of  All  Souls 
College,  Oxford.    Macmillan  &  Co.    1879. 

This  book  on  the  Law  of  Contract  gives  in  a  condensed  form  the 
principles  of  English  law  relating  to  this  branch  of  the  law. 
Althongh  intended  primarily  for  English  students,  it  contains  much 
information  that  wUl  be  of  use  to  students  of  Scottish  law,  who 
will  find  that  a  knowledge  even  of  the  technical  rules,  which  are 
found  in  this,  as  in  other  departments  of  English  law,  is  of  advantage 
in  the  study  of  the  simpler  and  less  elaborated  system  of  their  own 
country.     In  the  law  of  contract  there  is  of  course  much  which 
is  common  to  the  two  systems,  but  without  some  acquaintance 
with  the  formal  and  technical  differences,  Scottish  lawyers  are  apt 
to  find  English  authorities  both  confusing  and  misleading.     Sir 
William  ^son  states  clearly  the  different  points  to  which  the 
student  ought  successively  to  direct  his  attention,  but  occasionally 
he  seems  to  divide  his  subject  unnecessarily  and  without  veiy 
apparent  advantage.    Thus  he  states  the  elements  of  a  contract  to 
be — (1)  proposal  and  acceptance ;  (2)  form  and  consideration ;  (3) 
the  capacity  of  the  parties ;  (4)  the  genuineness  of  the  consent ;  (5) 
legality  of  its  objects.    The  first  and  the  fourth  of  these  ought  not 
to  be  stated  as  distinct  elements,  but  ought  to  be  placed  under  one 
heading,  viz.  Consent     Consent  results  from  proposal  and  accept- 
ance, but  it  is  incorrect  to  speak  as  if  there  could  be  proposal  and 
acceptance  producing  consent,  and  yet  no  contract  because  the 
consent  was  not  genuine.     If  the  consent  resulting  from  proposal 
and  acceptance  be  genuine,  and  the  other  three  requisites  concur, 
there  is  a  contract.     If  the  proposal  and  acceptance  are  objec- 
tionable, the  first  element  does  not  exist    If  they  are  not  objec- 
tionable, it  can  never  be  necessary  to  inquire  whether  the  consent 
which  springs  from  them  is  genuine,  because  that  is  already  taken 
for  granted.     Such  unnecessary  division  will  not,  however,  interfere 
with  the  utility  of  the  book  as  a  text-book.    The  author  curiously 
uses  the  expression /z^  in  rem  to  express  a  right  of  property.     The 
proper  expression  is  jiis  in  re.    There  may  be  a  remedy  in  retn,  as 
m  many  Admiralty  processes,  or  there  may  be  a  fas  ad  rem,  where 
one  has  a  personal  claim  against  some  one  else  to  deliver  an  article 
to  him,  but  there  cannot  be  a  right  in  rem  in  a  man's  own  posses- 
siona    The  illustrations  &om  decided  cases  seem  well  chosen,  and, 
what  is  of  great  importance  in  a  book  designed  for  students,  not 
too  numerous. 


THE  MONTH.  267 


(Dbiluars* 


David  S.  Shiress,  Esq. — We  regret  to  announce  the  death  of 
Mr.  David  S.  Shiress,  one  of  the  clerks  in  the  First  Division  of  the 
Court  of  Session,  which  took  place  at  Brechin  on  the  26th  ult. 
Mr.  Shiress  served  an  apprenticeship  in  the  country  as  a  writer, 
and  afterwards,  coming  to  Edinburgh,  entered  the  office  of  Messrs. 
Clason  &  Clark,  S.S.C.  About  the  year  1850  he  became  clerk  to 
Mr.  Penny,  advocate  (afterwards  Lord  Kinloch),  with  whom  he 
continued  at  the  bar  and  on  the  bench  till  his  Lordship's  death. 
He  afterwards  became  private  clerk  to  the  late  Lord  Gonlon,  both 
in  Edinburgh  and  London,  and  in  the  autumn  of  1879  was  ap- 
pointed one  of  the  clerks  of  the  First  Division  of  the  Court  For  some 
time  Mr.  Shiress  has  suffered  from  heart  disease,  and  a  few  weeks 
ago,  feeling  rather  worse,  he  went  to  Brechin,  his  native  place,  to 
t^  a  change  of  air.  Deceased,  who  was  highly  respected  by  a  large 
circle  of  friends,  was  over  fifty  years  of  age,  and  leaves  a  widow 
and  family. 


%ht  JEottth. 


The  "  Situation  "  in  the  Parliament  House, — It  must  be  a  matter 
of  thankfulness,  we  should  think,  to  most  of  our  readers  that  the 
Journal  of  Jurisprudence  has  no  politics.  We  have  always  endeav- 
oured to  distribute  praise  and  blame  equally  and  fairly,  no 
matter  what  party  happened  to  be  in  power.  It  is  now  our  duty 
simply  to  chronicle  some  of  the  changes  which  an  outgoing  Minis- 
try always  makes  in  regard  to  offices  held  by  the  legal  profession. 
It  may,  however,  be  allowed  us  to  remark,  in  the  first  place,  that 
the  Scottish  Bar  has  been  singularly  unfortunate  as  regards  the 
number  of  its  members  who  have  been  returned  to  Parliament; 
in  fact  there  is  no  disguising  the  fact  that  there  is  intense  jealousy 
of  the  Parliament  House  felt  all  over  Scotland ;  the  reason  for  this 
is  somewhat  difficult  to  see,  the  Parliament  House  being  still  the 
chief  and  almost  the  only  centre  of  learning  and  cultivation  in 
Scotland.  Even  considering  the  difierent  sizes  of  the  respective 
countries,  it  must  be  confessed  that  the  legal  profession  in  this 
country  make  a  very  poor  appearance  in  the  Parliamentary  returns 
as  compared  with  either  England  or  Ireland.  In  the  former 
country  no  less  than  ninety-nine  barristers  have  secured  seats,  and 
in  the  latter  twenty-threa  Eleven  solicitors  have  been  returned  in 
England  and  seven  in  Ireland.  In  Scotland  the  legal  profession  is 
represented  by  two  members  of  the  Bar,  Sir  David  Wedderbum 
and  Mr.  John  M'Laren;  and  two  solicitors,  Messrs.  Webster  and 
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Maciutosh.  Four  advocates  contested  seats  unsuccessfully.  We 
now  come  to  the  changes  which  the  change  of  Administration  will 
make  as  regards  the  Parliament  House.  After  three  years'  in- 
terval the  vacant  judgeship  is  at  length  to  be  filled  up  in  the  person 
of  Mr.  Robert  Lee,  Advocate  (1853).  That  learned  gentleman's 
present  position  as  Sheriff  of  Perth  is  to  be  filled  by  Mr.  J.  H.  A. 
Macdonald  (1859),  late  Solicitor-General.  Mr.  Eoger  Mont- 
GOMERIE  (1852),  late  M.P.  for  North  Ayrshire  and  an  Advocate- 
Depute,  takes  the  dignified  and  congenial  post  of  the  combined 
oflBces  of  Depute-Clerk  Begister  and  Register-General  Another 
Advocate-Depute,  Mr.  James  Muirhead  (1857),  Professor  of  Civil 
Law  in  the  University  of  Edinburgh,  has  been  appointed  SheriflT  of 
Chancery,  in  succession  to  Mr.  M'Laren,  who  resigned  the  office 
previous  to  his  being  elected  for  the  Wigtown  Burghs.  There  has 
been  a  "  re-shuffling  of  the  pack  "  as  regsurds  certain  of  the  Sherifis- 
Substitute.  Mr.  Beatson  Bell  resigns  his  post  at  Cupar,  having 
been  appointed  a  Prisons-Commissioner  under  the  Act  of  1877, 
and  Mr.  Lamond,  the  present  SherifiT-Substitute  at  Dunfermline, 
takes  his  place.  Mr.  David  Gillespie,  Advocate  (1868),  succeeds 
Mr.  Lamond  at  Dunfermline.  By  the  death  of  Sheriff'  Galbraith 
of  Glasgow  a  vacancy  has  been  created  among  the  Sheriffs-Sub- 
stitute of  that  town,  which  is  to  be  filled  up  by  Mr.  Balfour  being 
translated  from  Airdrie,  the  last-mentioned  place  receiving  instead 
the  services  of  Mr.  W.  Ludovic  Mair,  Advocate  (1854).  We  may 
also  mention  that  Mr.  Tyndall  Bruce  Johnstone,  the  present 
Sherifi'-Substitute  of  Clackmannan,  has  been  appointed  to  act  in 
addition  in  the  same  capacity  for  the  county  of  Kinross,  which  has 
been  vacant  for  some  months  by  the  death  of  Mr.  Syme.  Return- 
ing to  the  Parliament  House,  we  may  mention  that  the  assistant 
clerkship  of  Session,  vacant  by  the  resignation  of  Mr.  W.  H.  Bell, 
has  been  conferred  on  Mr.  James  Webster,  the  late  Lord 
Advocate's  clerk,  while  Mr.  Robert  B.  Shaw  has  been  appointed 
clerk  of  the  bills  and  sequestrations  in  the  Bill  Chamber,  in  room 
of  the  late  Mr.  Alexander  Mann.  Mr.  John  Moir,  clerk  to  the 
Solicitor-General,  has  succeeded  Mr.  Shaw  as  assistant  clerk  in  the 
same  department.  The  depute-clerkship  of  the  Court  of  Session, 
held  by  the  late  Mr.  Donald  Robei-tson,  has  been  bestowed  on  Mr. 
James  Somerville,  S.S.C;  and  Mr.  Horace  Skeete,  solicitor, 
Perth,  has  been  appointed  Circuit  Clerk  of  Justiciary,  in  room  of 
Mr.  W.  H.  Bell,  resigned 

Work  of  the  Glasgow  Debts  Recovery  CouH. — SherifiF  Spens  took 
his  seat  in  the  Debts  Recovery  Court  on  the  27th  ult.  for  the  last 
time  before  devolving  the  duties  of  his  oflSce  on  Sheriff  Balfour, 
Airdrie.  Taking  advantage  of  the  occasion,  his  Lordship  made 
a  few  remarks.  Addressing  the  members  of  the  bar  present,  he 
said:  "Gentlemen,  I  have  to  announce  what  is  already  under- 
stood, that  Sheriff  Balfour  comes  next  Monday  to  take  up  this 
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Debts  Recovery  Court  and  the  other  work  I  have  been  discharging 
in  the  County  Buildings  for  the  last  three  years.  I  have  thought 
it  might  be  of  some  interest  to  look  back  upon  the  work  of  the 
Debts  Recovery  Court  for  that  period.  The  Court  is  one  acknow- 
ledged to  be  of  summaiT  despatch,  dealing  with  a  class  of  cases 
which  may  be  generally  described  as  trade  and  other  accounts,  and 
it  has  been  my  object  in  all  these  years  to  carry  out  what  I  believe 
to  be  the  spirit  of  the  Act  In  looking  back  on  the  past  years  I  find 
that  the  gross  number  of  cases  in  1875  was  1230 ;  of  these  proof 
was  led  in  73,  and  there  were  advised  without  proof  320.  In  1876 
the  number  of  cases  was  1312 ;  of  these  proof  was  led  in  106,  and 
advised  without  proof  339.  In  the  year  1877,  which  was  practi- 
cally when  I  commenced  work  in  this  Court,  although  for  the  first 
four  months  I  took  Sheriff  Murray's  work,  there  were  then  alto- 
gether 1689  cases,  of  which  proof  was  led  in  201,  and  advised 
without  proof  639.  In  1878  the  cases  went  up  to  1922 ;  of  these 
proof  was  led  in  198,  and  745  were  advised  without  proof.  Last 
year  the  cases  were  somewhat  less,  amounting  to  1678,  of  which 
proof  was  led  in  182,  and  there  were  advised  without  proof  637. 
It  will  thus  be  seen  that  the  Debts  Recovery  Court  has  assumed 
dimensions  of  considerable  importance  in  the  Glasgow  Sheriff 
Court.  I  know  that  very  often  a  contested  case  in  the  Debts 
Recovery  Court  affords  very  poor  remuneration  to  the  agents 
for  the  amount  of  trouble  and  skill  involved.  Still,  I  think  it  is 
a  Court  growing  in  public  favour  generally,  from  the  despatch  with 
which  business  is  able  to  be  conducted.  The  objection  I  have 
mentioned  might  be  met  by  some  amending  Act,  and  I  think  it  a 
fair  thing  to  say  that  when  a  case  is  appealed,  and  where  it  may 
be  sent  back  by  the  Sheriff  on  appeal,  and  further  litigation  takes 
place,  and  ultimately  the  same  litigant  is  successful  again — I  do 
think  there  ought  to  be  an  increased  fee  awarded,  and  I  think  the 
Sheriff  ought  to  have  the  power  to  say  whether  or  not  the  increased 
fee  should  be  payable  to  the  agent  who  has  been  successful  At 
the  same  time,  it  may  be  said  that  the  cases  should  be  looked  at 
en  bloc,  and  that  while  one  afforded  poor  remuneration  the  others 
paid  better."  His  Lordship  concluoed  by  expressing  the  great 
courtesy  he  had  always  experienced  from  the  members  of  the  bar. 
He  hoped  the  kindly  feelings  would  always  subsist  between  them 
and  himself.  Mr.  Buchanan  on  behalf  of  the  members  of  the 
b^r  briefly  replied.  The  ordinary  business  of  the  Court  was  then 
proceeded  with. 
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Reparation  —  Disrepair  of  tenement  —  Bond  and  diapodtion  in  tecurUy  — 
Poinding.— 'The  pursaer  was  injured  by  a  slate  which  fell  from  the  roof  o(  a 
tenement  of  which  the  defenders  were  disponees  under  a  bond  and  disposition 
in  security.  They  were  infeft  on  the  bond,  and  had  applied  to  the  tenants  for 
their  rents,  put  on  a  factor,  and  taken  a  decree  of  maills  and  duties.  A 
creditor  of  the  quarter  of  the  bond  had  also  got  a  decree  of  poinding  of  the 
ground,  which  howeyer  did  not  apply  to  the  period  when  tne  pursuer  was 
injured.  The  defenders  maintained  they  were  not  liable  in  reparation  to  the 
pursuer ;  and  the  parties  having  prepared  a  joint  statement  of  facts,  craved  a 
judgment  primo  toco  on  the  question  of  liability.  The  judgment  was  as 
follows : — 

*'  The  Sheriff-Substitute  having  considered  the  cause,  Finds  in  respect  of 
the  circumstances  stated  by  the  parties  in  their  joint  minute  of  admissions, 
that  the  defenders  bein^  disponees  in  security  of  the  subjects  mentioned  on 
record,  and  having  in  virtue  of  the  powers  contained  in  the  disposition  to  them 
taken  possession  of  said  subjects,  were  thereafter  entitled  to  apply  the  rents  they 
received  in  the  necessary  repairs  upon  said  subjects,  and  oecame  liable  to 
answer  any  claim  arising  from  their  neglect  to  execute  such  repairs :  Therefore, 
and  under  reference  to  the  above  finding,  appoints  the  case  to  be  put  to  the 
roll  of  next  Court  with  a  view  to  further  procedure.  J.  M.  LsBS. 

**  Note, — ^As  the  parties  are  agreed  on  the  facts  that  are  to  be  held  as  proved  I 
am  relieved  from  tne 'necessity  of  stating  them  in  detaiL  The  miestion  they 
raise  is  one  of  some  importance,  and  it  is  only  after  repeated  consideration  that 
I  have  arrived  at  the  conclusion,  that  in  the  state  of  circumstances  set  forth  in 
the  joint  minute  of  admissions  the  defenders  are  responsible  to  answer  to  the 
pursuer's  claim. 

"  The  defenders  are  disponees  in  security  under  a  bond  executed  in  July 
1877  of  the  subjects  mentioned  on  record.    The  bond  and  disposition  is  con- 
ceived in  terms  of  the  Titles  Act  of  1868,  and  the  import  of  its  terms  is 
furnished  by  the  Titles  Act  of  the  following  year.     By  section  7  of  the  latter 
statute  it  is  provided  that '  the  clause  of  assignation  of  rents  shall  be  held  to 
import  an  assignation  to  the  creditor  and  his  representatives  in  mobUibus,  or 
his  heirs,  as  the  case  may  be,  and  to  his  assignees  to  the  rents  to  become  due 
or  payable  from  and  after  the  date  from  which  interest  on  the  sum  in  the 
security  commences  to  run,  in  the  fuller  form  generallv  in  use  prior  to  the 
thirtieth  day  of  September  one  thousand  ei^ht  hundred  and  forty-seven, 
including  therein  a  power  to  the  creditor  and  his  foresaids  to  insure  au  build- 
ings against  loss  by  fire,  and  in  default  in  payment,  to  enter  into  possession  of 
the  lands  disponed  on  security,  and  uplift  the  rents  thereof,  or  to  uplift  the 
rents  thereof  if  the  lands  are  not  disponed  in  security,  and  to  make  all 
necessary  repairs  on  the  buildings  subject  to  accounting  to  the  debtor  for  any 
balance  of  rents  actually  recovered  beyond  what  is  necessary  for  payment  to 
such  creditor  and  his  foresaids  of  the  sums,  principal,  interest,  and  penalty,  due 
to  him  or  them  under  such  security,  and  of  all  expenses  incurred  by  mm  or 
them  in  reference  to  such  possession,  including  the  expenses  of  management, 
insurance,  and  repairs.' 

"  In  this  way,  as  the  defenders'  debtors  and  authors  made  default  in  pay- 
ment of  the  interest  due  under  the  bond,  the  defenders  became  possessed  of 
the  rights  conferred  on  them  by  the  words  of  the  statute  I  have  C[Uoted  in 
respect  of  such  default.    Now  I  apprehend  that  the  source  of  their  respon> 
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Bibili^  is  the  taking  poeaeBsion  of  the  subjects.  The  mere  fact  that  there  was 
Tested  in  their  person  a  right  to  tt&e  possession  of  the  subjects,  would  not^  it 
appears  to  me,  of  itself  create  against  them  such  an  obligation  as  that  which 
the  pursuer  seeks  to  enforce.  But  the  state  of  circumstances  was,  that  having 
taken  infeftment  in  Jul^  1877  on  their  bond,  they  in  May  1879  took  those 
steps  which  clothed  their  right  with  possession.  I  do  not  look  upon  their 
applying  for  and  obtaining  a  decree  of  maills  and  duties  as  a  factor  essential 
to  the  existence  of  such  position,  though  it  is  a  matter  not  to  be  left  out  of 
view  in  construing  their  acts.  The  default  of  their  debtors  to  make  payment 
gave  them  (the  defenders)  a  right  to  possess,  gave  them  a  right  to  ajpply  to  the 
tenants  for  payment  of  their  rents,  and  gave  tnem  a  right  to  apply  for  a  decree 
of  maills  and  duties  in  order  to  enforce  such  payment  if  the  tenants  refused  or 
feiu«d  to  make  it  when  demanded.  Now  if  the  defenders  had  as  matter  of 
fact  entered  upon  the  actual  enjoyment  of  the  subjects,  I  do  not  see  what 
answer  they  could  make  to  the  claJin  of  responsibility  preferred  against  them 
by  the  pursuer.  Their  position  would  be  like  that  of  a  reverser  under  a 
proper  wadset.  But  where  subjects  are  of  such  a  nature  that  enjoyment  of 
them  cannot  be  actual  but  only  constructive,  what  the  law  looks  to  is  whether 
the  acts  that  they  did  amount  in  fact,  as  in  law,  to  taking  possession  of  the 
subjects.  Now  I  do  not  see  what  the  defenders  could  have  done  more  than 
they  actually  did  do  in  order  to  take  possession.  The  subjects  were  in  the 
occupation  of  tenants.  All  therefore  that  the  defenders  could  do  was  to 
interpose  themselves,  and  assume  for  themselves  towards  the  tenants  the 
position  of  landlords  and  proprietors.  With  the  assumption  of  that  position 
there  arose  the  relative  obligations.  They  bear  the  public  burdens  and  they 
become  bound  to  keep  the  subjects  belonnng  to  them  in  such  a  condition  that 
the  lieges  shall  not  be  injorra  throuo^h  fedlure  to  execute  needful  repairs.  I 
understand  parties  to  be  at  one  in  holding  that  there  was  here  failure  on  the 
part  of  some  one  to  have  the  slating  put  in  a  proper  state  of  repair,  and  the 
fact  that  immediately  after  the  accident  to  the  pursuer  the  slates  were  over- 
hauled favours  this  view.  But  I  imderstand  them  to  differ  as  to  whether  the 
omission  to  execute  such  repairs  infers  any  legal  responsibility  on  the  part  of 
the  defenders. 

**  Now  the  defenders  urge  in  addition  to  the  general  principle  with  which  I 
have  already  dealt  that,  even  if  they  were  entitled  to  repair  the  buildings,  they 
were  not  bound  to  do  so,  or  at  any  rate  not  till  they  were  lueraU  by  their 
possession  of  the  subjects.  I  am  unable  to  acquiesce  in  this  view.  The 
Legislature  have  declared  that  a  bondholder  and  disponee  in  security  is  entitled 
after  the  date  of  the  statute  (even  if  he  were  not  so  before  it)  to  execute  what 
repairs  are  needed  on  the  subjects  of  which  he  has  taken  possession.  No 
doubt  the  primary  object  of  the  statute  was  to  enable  creditors  to  take  such  a 
step  for  their  own  benefit,  that  is,  in  order  to  keep  up  the  subject  of  the 
security  which  was  to  yield  them  the  fruits  that  came  in  lieu  of  the  interest 
in  the  bond.  Now  it  Ib  a  well-known  canon  of  construction  that  in  some 
cases  the  conferring  of  a  right  to  do  a  certain  act  imposes  the  duty  to  do  it. 
And  I  am  clearly  of  opinion  that  whatever  be  the  auty  as  to  the  subjects 
therebv  created  in  regard  to  the  debtor  under  the  bond,  tiiere  certainly  is 
created  in  resard  to  the  public  a  duty  on  the  part  of  the  creiditors  in  possession 
to  execute  aU  competent  repairs  wSdch  may  be  needed  for  the  safety  of  the 
lieges.     StOl  less  am  I  able  to  indorse  the  contention  that  the  defenders 

fossess  any  immunity  till  the^,  as  the  bondholders  in  possession,  are  lucrati 
y  their  possession  of  the  subjects.  To  the  outside  puolic  it  is  a  matter  of 
indifference  whether  or  not  the  possession  of  the  subjects  has  proved  beneficial 
to  the  defenders.  That  is  the  defenders'  own  lookout ;  all  that  the  public 
eay  is,  No  matter  who  is  possessor,  we  are  entitled  to  be  kept  safe. 

"  But  the  defenders  further  urge  that  if  they  were  bound  to  execute  repairs 
they  were  entitled  to  a  reasonable  time  to  do  so.  I  can  conceive  a  question  of 
some  difficulty  arising  under  such  a  plea.  But  here  there  is^  it  seems  to  meu 
no  room  for  it.  The  defenders  took  steps  to  acquire  possession  in  May,  and 
they  had  several  weeks  therefore  to  execute  what  repairs  are  needed. 
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'^  In  the  last  place,  the  defenders  contend  that  they  were  prevented  by  the 
decree  of  poinding  from  dealing  with  the  Bubjects.  I  am  unable  to  sustain 
this  plea.  Poinding  of  the  ground  is  of  course  in  some  measure  a  declaratory 
real  action  ;  but  in  its  purport  and  effect  it  is  merely  a  diligence,  and  all  that 
it  affects  is  the  moveables  embraced  in  the  decree.  It  does  not  affect  the  sub- 
jects on  which  the  moveables  are  found,  nor  does  it  confer  on  the  pursuer  of 
the  poinding  any  title  to  the  subjects  themselves.  Now  the  moveables,  so  far 
as  rents,  affected  by  this  decree  do  not  include  the  rents  for  the  period  when 
the  pursuer  was  injured.  In  no  way  therefore  can  the  poinding  have  any 
beanng  on  the  question  at  issue. 

"  I  am  therefore  of  opinion,  on  the  joint  statement  of  facts  set  forth  for  the 
parties,  that  the  defenders  are  under  the  same  responsibilities  to  answer  the 
pursuer's  claim  that  ordinary  proprietors  would  be,  and  that  the  mere  fact  of 
their  possessing  under  a  bond  and  disposition  in  security  does  not  screen  them 
from  whatever  liability  would  exist  against  a  proprietor  at  common  law. 

"J.  M.  L." 

On  appeal  the  Sheriff  adhered,  and  the  parties  having  come  to  terms  as  to 
the  amount  of  damages  to  be  paid,  the  case  came  to  an  end. 
Act. — Kidd  Smith. AIL — Roberton  &  Roes. 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriffs  Clark  and  Lees. 

RENDLX  V,  p.  &  W.  MACLELLAN. 

Ckmtrtict  and  tuh-eontract  conditions. — The  defenders,  who  were  contractors 
for  the  erection  of  certain  parts  of  a  railway  station,  sub-contracted  with  the 
pursuer  to  execute  one  of  these  parts.  The  sub-contract  referred  to  the  con- 
tract, but  did  not  incorporate  it.  In  these  circumstances  the  defenders  main- 
tainc^d  that  as  they  were  bound  to  uphold  all  the  parts  embraced  in  their  con- 
tract for  a  year  after  the  completion  of  the  contract,  the  pursuer  was  bound  to 
uphold  his  part  to  them  for  a  year  also.    This  contention  was  repelled. 

''The  Sheriff-Substitute  having  considered  the  cause.  Finds  that  the  de- 
fenders are  the  contractors  for  the  iron,  carpenter,  plumber,  glazing,  and  slater 
work  embraced  in  the  contract  No.  3/a  for  the  construction  of  the  Central 
Station  of  the  Caledonian  Railway  Company,  and  that  the  said  work  was  to  be 
executed  in  terms  and  under  the  provisions  of  the  specification  of  works,  No. 
13/1  of  process :  Finds  that  the  pursuer  sub-contracted  with  the  defenders  to 
execute  the  glazing- work  of  said  contract,  conform  to  the  letters  Nos.  13/8, 13/2, 
11/2,  13/3,  13/4, 11/1,  and  13/5  of  process:  Finds  that  in  terms  of  said  sub- 
contract the  sum  payable  to  the  pursuer  by  the  defenders  was  ascertained  and 
fixed  on  3rd  October  last  to  be  £5765,  5s.  6d.,  to  account  of  which  he  has 
received  from  them  the  sum  of  £5000,  leaving  a  balance  due  to  him  of 
£765,  5s.  6d. :  Finds  that  bv  the  46th  clause  of  the  above-mentioned  specifi- 
cation of  works,  No.  13/1  of  process,  the  defenders  are  taken  bound  to  keep 
and  maintain  in  manner  there  set  forth  the  whole  works  executed  under  their 
contract  for  a  period  of  one  year  from  the  time  when  the  whole  works  under- 
taken by  them  have  been  completed,  and  that  by  section  48  the  company  are 
to  be  entitled  to  retain  as  agamst  the  defenders  such  sum  as  the  company's 
engineer  shall  fix  as  reasonable  security  for  the  maintenance  of  the  works  as 
foresaid  :  Finds  that  these  stipulations  are  not  expressly  made  to  apply  to  the 
pursuer  under  his  sub-contract  with  the  defenders^  and  that  on  a  just  and 
sound  construction  of  the  said  sub-contract  these  stipulations  are  not  made  so 
to  apply  to  him  by  implication  :  Therefore  repels  the  defences  so  far  as  incon- 
sistent herewith;  ana  decerns  against  the  defenders  for  payment  to  the 
Sursuer  of  the  sum  of  £765,  5s.  6d.,  with  the  legal  interest  thereon  from  the 
ate  hereof  till  pa3rment :  Finds  the  pursuer  entitled  to  expenses,  but  that  only 
since  the  closing  of  the  record  :  Allows,  etc.  J.  M.  LsEa." 
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"Note.— The  only  point  remaining  to  be  settled  between  the  parties  to  this 
case  is  whether  the  stipulations  as  to  maintenance  of  the  works  apply  to  the 
sub-contractors  as  well  as  to  the  contractors.  The  sub-contract  entered  into  by 
the  pursuer  will  be  found  contained  in  the  documents  mentioned  in  the 
foregoing  interlocutor  ;  but  the  vital  document  is  the  letter  from  the  defenders 
to  the  pursuer's  Qlasgow  representative  on  23rd  September  1878.  In  it  they 
say,  *  We  have  now  much  pleasure  in  accepting  your  offer  of  17th  January  last, 
to  furnish,  deliver,  and  fit  up  ''  Rendle's  **  patent  glazing  in  above  roof  at  Is. 
per  superficial  foot,  in  accordance  with  the  specification  and  drawings,  and 
including  patent  metallic  bars,  etc.,  all  subject  to  the  satis&ction  of  Messrs. 
Blyth  &  Cunninghame  or  their  inspector.'  It  is  thus  provided  that  the 
glazing-work  was  to  be  furnished,  delivered,  and  fitted  up  *  m  accordance  with 
specification,' ».«.  in  accordance  witn  the  specification  No.  13/1  of  process  between 
the  defenders  and  the  ndlway  company.  The  pursuer  contends  that  the 
import  and  effect  of  the  words  referring  to  the  specification  is  only  to  bind  him 
to  execute  the  work  in  terms  of  the  specification,  while  the  defenders  maintain 
that  these  words  subject  him  to  the  same  obligations  and  stipulations  as 
those  imposed  b^  the  specification  on  them,  and  that  thus  the  pursuer  is 
bound  to  maintain  his  work  for  twelve  months. 

'*  I  am  of  opinion  that  the  defenders'  contention  is  not  well  founded.  Each 
side  has  adduced  witnesses  whose  opinions,  owing  to  their  position  and  experi- 
ence as  men  of  business,  deserve  much  weight,  to  speak  in  regard  to  what  is 
asserted  to  be  the  custom  of  trade  in  the  matter.  While  I  am  disposed  to 
<;ive  all  proper  consideration  to  their  opinions  where  these  clearly  point  to  the 
affirmation  or  negation  of  such  an  alleged  custom,  I  feel  bound  to  say,  even  if 
this  had  been  the  case  here  (which  it  is  not),  that  I  entertain  considerable 
doubt  whether  the  case  would  not  be  more  justly  dealt  with  on  a  consideration 
of  its  own  circumstances.  And  I  would  refer  to  the  recent  authoritative  case 
of  Tamil  <t  Company  v.  The  British  Agricultural  Association  (3  It  117)  as 
showing  that  it  is  the  duty  of  a  court  of  law  to  be  chary  in  admitting  extrinsic 
evidence  to  aid  it  in  construing  a  mercantile  contract.  It  seems  to  me  accord- 
ingly that  this  case  must  be  disposed  of  on  a  consideration  of  its  own  circum- 
stances, and  I  doubt  if  it  can  be  said  to  yield  any  general  rule  applicable  to 
the  relation  of  contractors  and  sub-contractors. 

*'I  do  not  see  that  the  stipulations  as  to  maintenance  are  necessarily 
imported  by  implication  into  the  sub-contract  to  make  it  workable ;  it  will 
work  well  enough  without  them.  All  that  can  be  said  is  that  in  fairness  to 
the  contractors  they  should  have  for  their  own  safety  the  same  protection 
against  bad  workmanship  on  the  sub-contractors'  part  that  the  railway  company 
have  for  that  purpose  against  them.  This  is  an  argument,  however,  of  eauity, 
not  of  legal  necessity.  It  is  an  ar^ment  that  I  could  understand  being 
maintained,  although  I  do  not  think  it  could  be  sustained.  But  it  is  not  the 
defenders'  argument ;  what  they  contend  is  that  the  sub-contractor  just  steps 
into  the  contractor's  shoes,  and  they  say  that  they  are  handing  him  over  every 
penny  they  are  getting  from  the  railway  company.  It  may  oe  that  they  arc 
doing  so  ;  the  pursuer  could  not  compel  them  to  do  so.  But  if  the  sub-con- 
tractor steps  into  the  contractor's  shoes  and  subjects  himself  to  all  the  obli- 
gations they  undertook,  then  the  sub-contractor  will  be  bound  to  maintain  his 
work  for  the  whole  period  the  contractors  undertook  to  maintain  theirs.  Now 
if  the  principle  is  sound  it  must  apply  to  all  the  sub-contractors,  to  the  man 
who  executed  the  first  sub-contract  as  well  as  to  the  man  who  executed  the  last. 
But  the  defenders  urge  a  different  principle,  for  what  they  maintain  is  not 
that  each  sub-contractor  shall  implement  as  to  maintenance  the  condition 
stipulated  for  in  their  contract  with  the  railway  company,  but  that  each 
shall  have'a  period  of  maintenance  applicable  to  himself,  no  two  ending  at 
the  same  time.  I  fail  to  find  in  the  contract  any  justification  for  this  con- 
tention. 

''  Again,  if  the  clause  as  to  maintenance  is  binding  on  the  sub-contractors,  so 
I  apprehend  is  the  dause  as  to  security  for  due  implement  of  the  undertaking  ; 
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and  it  seemB  to  me  too  far-fetched  to  say  it  would  be  applicable.  But  further, 
take  it  that  the  contract  between  the  railway  company  and  the  defenders 
had  stipulated,  as  is  not  uncommon  in  contracts,  how  and  when  payment  was 
to  be  made,  could  it  be  said  that  the  stipulations  on  these  points  would  be 
binding  on  the  sub-contractors— that  if  the  contractor  af^reed  to  take  payment 
in  bills  from  his  principal  so  must  they  from  him — ^that  if  the  contractor 
agreed  to  lie  out  ot  his  money  for  a  year  so  must  they  1  I  do  not  say  there 
would  be  anything  unfair  in  making  such  stipulations  any  more  than  in 
making  the  one  the  defenders  say  was  by  implication  made  here  ;  but  I  think 
that  to  be  binding  they  would  require  to  be  expressly  made.  As  a  general 
principle  I  apprehend  that  where  one  contract  refers  to  another,  but  does  not 
expressly  incorporate  its  provisions,  only  those  are  incorporated  by  such 
reference  which  are  essential  to  make  the  former  workable.  J.  M.  L." 

The  defenders  appealed  to  the  Sheriff,  but  he  adhered  on  the  grounds  stated 
by  the  Sheriff-Surotitute. 

Act, — Mitchells,  Cowan,  &  Johnston. Alt, — Roberton  &  Ross. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Sheriff  Lees. 

WEST  OF  SOOTLAIO)  HTDBOFATHIG  GO. 

LoekhaH — GuaranteB — Termintu  a  quo, — The  defender  having  granted  to 
the  pursuers  a  guarantee  of  the  intromissions  "till  Whitsunday"  of  a  person 
who  had  been  their  secretary,  but  who,  without  the  defender  being  aware  of  it, 
hod  ceased  to  be  their  secretary,  the  question  arose,  From  what  date  did  the 
guarantee  have  effect?  The  Sheriff-Substitute  (Lees)  held  it  applied  only  to 
the  future  intromissions.    The  following  were  the  findings : — 

''Finds  that  the  pursuers,  having  discovered  early  in  the  present  year  that  there 
was  a  deficiency  in  the  funds  held  by  their  secretary,  Robert  Yorston,  writer,  Qlas- 
gow,  pressed  him  to  try  and  get  security  for  the  deficiency,  holding  out  the  pro- 
spect to  him  that  if  security  to  a  certain  extent  was  got  they  would  not  take  action 
against  him  :  Finds  that  Yorston  obtained  various  securities  and  irUer  alia 
obtained  from  the  defender  a  letter  of  guarantee  in  the  following  terms, '  PoUok- 
shaws,  5th  March  1879. — I  will  be  responsible  for  Mr.  Yorston 's  intromissions 
with  the  West  of  Scotland  Hydropathic  Company  for  ;£  150  till  Whitsunday  of 
this  year. — David  Lockhart. *  Finos  on  a  j  ust  and  sound  construction  of  the  terms 
of  this  document,  having  in  view  the  communications  mode  to  the  defender  and 
whole  circumstances  of  the  parties,  that  they  do  not  cover  or  apply  to  the 
intromissions  of  Yorston  prior  to  the  date  of  the  said  document,  but  only  to  those 
subsequent  thereto  :  Finds  that  there  were  no  intromissious  had  by  him  with 
the  funds  of  the  pursuers  subsequent  thereto,  he  having  ceased  to  be  their 
secretary  on  27th  February :  Finds  in  these  circumstances  that  the  defender  is 
not  liable  under  said  guarantee  in  payment  of  any  sum  to  the  pursuers ;  there- 
fore assoilzies  him  from  the  conclusion  of  the  action,  and  decerns  :  Finds  him 
entitled,  to  expenses,  etc  J.  M.  Lees. 

"  Note, — This  is  a  question  of  some  delicacy,  and  unfortunately  neither  I  nor 
the  agents  of  the  parties  have  been  able  to  find  anv  decision  in  the  Scottish  or 
English  Courts  bearing  on  the  x>oint.  If  it  can  be  said  that  the  terms  of  the 
document  are  clear  they  must  be  construed  without  external  aid  ;  the  document 
must  speak  for  itself.  But  its  terms  are  not  clear.  The  difficulty  is  caused  hy 
the  qualifying  words  Uill  Whitsunday.'  Read  without  these  words  the 
natuial  meanmg  of  the  obligation,  as  applicable  to  the  intromissions  of  a  man 
already  in  office,  would  probably  be  that  the  granter  of  the  obligation  under- 
took liabilitv  to  the  extent  of  ;£150  for  the  intromissions,  no  matter  when  they 
had  taken  place.  But  the  adjection  of  the  words  <  till  Whitsunday '  may  mean 
either  that  the  defender  undertook  liabUtty  for  all  YoiBton'a  intromianona  past 
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and  future  up  till  Whitaunday,  or  else  that  the  defender  undertook  a  liability 
which  was  to  cease  on  Whitsunday,  or  that  it  was  for  the  intromissions  to  occur 
between  the  date  of  the  document  and  Whitsunday.  The  second  construction 
cannot,  I  think,  reasonably  be  upheld  :  it  is  somewhat  inconsistent  with  the 
object  and  scope  of  a  ii^uarantee,  and  the  correct  construction  must  be  found  in 
the  first  or  third.  If  the  matter  could  be  settled  by  ascertaining  what  in  the 
poaition  of  aSam  or  in  the  intentions  of  the  pursuers  was  the  purpose  of  the 
guarantee,  the  matter  would  not  be  difficult  of  decision.  What  the  pursuers 
needed  and  what  they  wished  was  a  guarantee  for  the  existing  deficit  in  their 
secretary's  accounts.  But  at  the  date  when  the  document  in  question  was 
granted  as  he  had  ceased  to  be  their  secretary,  there  could  be  no  further  intro- 
missions had  by  him,  and  therefore  the  document,  if  applicable  only  to  future 
intromissions,  would  have  been  worthless  to  them.  Still,  tiiouffh  these  circum- 
stances are  not  to  be  laid  wholly  out  of  view,  what  one  must  chiefly  look  to  in 
ascertaining  quo  cmimo  a  deed  is  granted  if  the  deed  itself  does  not  sufficiently 
show,  is,  What  was  the  intention  of  the  granter  ?  Now  here  I  am  satisfied  that  the 
defender  did  not  know  that  Yorston  had  ceased  to  be  secretary ;  and  he  swears 
in  the  most  positive  manner  that  when  Yorston  asked  him  to  biecome  responsible 
for  part  of  the  existing  deficit  he  point  blank  refused  to  do  so,  and  that  he  only 
aj^reed  to  become  security  for  the  intromissions  of  Yorston  between  the  date 
of  the  document  and  Whitsunday  in  order  that  the  latter  might  not  lose  his 
situation.  This  is  in  no  way  inconsistent  with  anything  that  passed.  I  have 
therefore  come  to  the  opinion,  though  not  without  mu^  hesitation,  that  the 
defender  is  entitled  to  succeed.  J.  M.  L." 

The  judgment  was  acquiesced  in. 

Act — Robertson  &  Ross. Alt — Murdoch  &*Stewart. 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriffs  Clark  and  Less. 

LANDLESS  V.  WILSON. 

Profeitional  service$ — Une  of  plans, — In  this  action  the  pursuer,  who  is  an 
architect,  sued  for  payment  of  various  sums.  The  defence  m  regard  to  certain 
plans  prepared  by  the  pursuer  was  that  these  were  only  to  be  paid  for  if  used 
for  building  purposes,  and  that  they  had  not  been  used  for  this  purpose.  The 
facts  appear  m>m  the  part  quoted  of  the  following  interlocutor  and  note  : — 

**  The  Sheriff-Substitute  having  considered  the  cause.  Finds  as  regards  item  No. 
4 — (1)  That  the  pursuer  on  the  employment  of  the  defender  prepared  the  plans 
embraced  in  No.  9/6  of  process,  with  the  reports  relative  thereto,  Nos.  9/7, 9/8,  and 
9/9,  and  the  sketches  Nos.  9/2  and  9/3,  to  enable  the  defender  to  carry  out  the 
project  which  he  stated  to  the  puisuer  he  entertained  of  building  on  the  ground 
oelonging  to  him  specified  in  said  plans  ;  (2)  that  the  pursuer  gave  these  pro- 
fessional services  on  the  express  footing  that  the  defender  intended  to  bulla  on 
said  ground,  and  that  if  his  plans  were  adopted  he  would  be  paid  in  usual 
form  ;  (3)  that  the  defender  having  obtained  possession  of  said  plans  and  other 
documents,  instead  of  using  them  on  the  footing  on  which  they  had  been  pre- 
pared, submitted  them  to  a  purchaser,  and  in  a  considerable  measure  in  con- 
sequence of  the  inducements  offered  by  the  plans  succeeded  in  selling  the 
property  at  a  large  profit ;  and  (4)  that  the  pursuer  is  in  these  circumstances 
entitled  to  claim  payment  from  the  defender  for  his  professional  services : 
Therefore,  etc.  J.  M.  Lbbs. 

"  Note.^T!he  only  item  in  regard  to  which  I  think  it  necessary  to  make  any 
remarks  is  item  No.  4,  for  whicn  the  pursuer  claims  ^7.  It  is  not  denied 
that  the  pursuer  did  the  work  for  which  he  asks  to  be  paid  ;  but  the  defender 
says  he  gave  his  services  on  the  express  footing  that  he  was  to  be  paid  only  if 
his  plans  were  used  for  the  defender's  projected  buildings,  and  that  another 
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architect  gaye  his  services  on  the  same  footing.  Competitive  plans  would  seem 
not  to  be  usual  in  regard  to  private  buildings ;  but  if  such  a  bargain  was  made 
by  the  parties,  no  court  has  any  power  to  make  a  different  one  for  them.  It 
appears  to  me  on  a  consideration  of  the  evidence  adduced  that  the  weight  of  it 
is  in  favour  of  the  view  contended  for  by  the  defender,  and  I  think  that  even 
the  pursuer's  own  letter  of  22nd  November  1877  snp^rts  this  view.  If  I  could 
hold  that  the  defender  had  not  established  the  point  he  maintains,  the  pur- 
suer would  of  course  be  entitled  to  be  paid  for  his  services  in  ordinary  form. 
But  as  I  think  the  defender  has  succeeded  in  nroving  what  he  alleges  on  this 
point,  the  pursuer  cannot  claim  payment  if  the  oargain  made  between  him  and 
the  defender  was  adhered  to.  But  it  was  not  adhered  to,  and  it  is  an  agree- 
ment that  ought  I  think  to  be  construed  strictly.  The  pursuer  gave  his  services 
on  the  faith,  I  must  hold,  that  he  was  competing  for  employment  by  the 
defender.  The  latter,  however,  does  not  appear  to  have  taken  any  use  of  the 
plans  on  the  footing  on  which  they  had  been  prepared ;  but  at  once  submitted  them 
to  a  purchaser,  who  admits  that  he  was  influenced  by  the  skilful  manipulation  of 
the  ground  by  the  pursuer  and  resolved  to  buy  the  subjects.  1^  ow  the  defender 
by  what  he  did  produced  two  results.  Firstly,  he  voluntarily  and  to  suit  his 
own  purposes  defeated  the  possibility  of  the  pursuer  taking  any  benefit  by  the 
work  he  had  done  ;  and  the  instructive  case  of  Pirie  v.  Pirie  (10th  December 
1872,  45  J.  134)  shows  the  effect  this  may  have  on  the  rights  of  parties  where 
it  is  done  mala  fide.  But  as  I  do  not  think  anything  amounting  to  mala  fides 
is  shown  here,  I  proceed  to  the  next  point  In  the  second  place,  the  defender 
took  the  beneficial  use  of  the  pursuer's  services  for  a  purpose  for  which  there 
had  been  no  agreement  that  they  should  be  given  gratis.  The  state  of  circum- 
stances that  supervened  was  then  taken  out  of  the  arrangement  made  by  the 
parties ;  and  the  pursuer  is  in  consequence  entitled  in  my  opinion  to  be  paid 
for  his  services  on  the  quantum  meruit  principle.  I  see*  no  reason  why  he 
should  not  get  the  full  and  usual  remuneration,  whatever  that  may  be.  The 
defender  bought  the  subjects  at  £12,600,  and  sold  them  in  three  months  for 
£16,700.  Out  of  this  profit  he  could  afford  to  paj  the  pursuer.  As  parties 
agreed  to  take  a  judgment  on  the  question  of  liability,  leaving  the  matter  of 
amount,  if  anv,  to  be  settled  by  remit,  no  evidence  was  led  as  to  the  scale  of 
payment ;  ana  I  have  remitted  the  account  to  the  person  who  seems  to  me  the 
proper  one  in  the  circumstances  to  deal  with  it  J.  M.  L." 

On  appeal  the  Sheriff  adhered. 

-4d.— Downie  &  Aitken. AU. — Buchan. 
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Nuisance. — PMic  Hecdih  Act — PoUutum  of  stream— Ir^nctum  against  local 
hoard — Mandamus — Judicature  Act. — If  a  sewer  when  transferred  to  a  local  board 
or  other  sanitary  authority,  under  the  Public  Health  Act,  1876,  was  in  such  a 
state  that,  independently  of  the  Act  of  Parliament,  it  would  give  to  any 
landowner  a  right  to  an  injunction  to  restrain  the  use  of  that  sewer  so  as  to  be  a 
nuisance,  the  local  board  would  be  in  the  same  position  as  any  other  owner  of 
a  sewer  would  be.  Distinction  between  the  right  to  an  injunction  to  restiain 
a  wrongful  act  and  an  injunction  in  the  nature  of  a  mandatory  injunction. 
Neglect  by  a  board  to  perform  a  public  statutory  duty  does  not  entitle  every 
individual  who  may  be  injured  by  such  neglect  to  bring  an  action  for  damages 
or  a  mandatory  injunction.  The  proper  remedy  where  there  is  such  a  neglect 
as  to  amount  to  a  refusal  to  take  steps,  is  to  apply  for  a  mandamus ;  and 
application  for  such  a  mandamus,  being  the  prerogative  mandamus,  should  still 
jiotwithstanding  the  Judicature  Act,  1873,  section  26,  subsection  8,  be  made 
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to  the  Queen's  Bench  Division.  Where  a  board  has  itself  done  acts  which, 
independently  of  a  statutory  authority,  would  be  an  actionable  nuisance  at 
Common  Law,  a  board  is  liable  as  any  private  individual  would  be  to  an  action 
for  damages  or  an  injunction.  The  defendants  were  constituted  the  sanitary 
authority,  under  the  Public  Health  Act,  1876,  for  a  district  in  November  1875. 
At  that  time  there  was  an  existing  nuisance,  with  regard  to  which  the  plaintiff 
had  fre(juently,  since  1874,  complained  to  the  previous  sanitary  authority,  and 
he  continued  his  complaints  to  the  nresent  defendants.  In  July  1876,  no 
steps  having  been  taken  by  the  board  to  abate  the  nuisance,  he  brought  an 
action  for  an  injunction  to  restrain  them  from  permitting  sewage  to  pass 
through  the  drains  under  their  control  so  as  to  be  a  nuisance  to  him : — Held 
(reversing  the  decision  of  Malins,  V.C.),  that,  assuming  the  existence  of  an 
actionable  nuisance,  as  it  had  not  been  created  or  increased  by  the  defendants, 
the  plaintiff  had  no  right  of  action  against  them. — Observations  on  The  Attorney- 
General  v.  Tlie  Mayor  of  Bastngstoke  (45  L.  J.  Rep.  Chanc  720).  Glossop  v. 
Tke  HesUm  and  hleworth  Local  Boardy  Chanc.  (App.)  L.  J.  Rep.  89. 

Nuisance. — Practice — Evidence — Dedication  to  the  public — Nature  of  defence 
stated  in  the  pleadings — Urinal — Injunction, — In  an  action  to  restrain  the 
defendants  from  erecting  a  urinal  in  Old  Burlington  Mews,  the  statement  of 
claim  alleged  that  the  soil  of  the  mews  was  vested  in  and  was  the  absolute 
property  of  three  of  the  plaintiffs.  The  statement  of  defence  did  not  admit 
this  allegation ;  but  alleged  that  the  mews  had  long  been  a  highway  dedicated 
to  the  public,  and  belonged  to  the  parish  as  one  of  the  public  streets  thereof. 
At  the  trial  of  the  action  several  witnesses  were  examined  on  both  sides  ;  and, 
at  the  close  of  the  defendants'  evidence,  the  plaintiffs  applied  for  leave  to  call 
evidence  in  reply,  to  show  that  the  soil  of  the  mews  had  not  been  dedicated  to 
the  public : — aeldf  that,  as  the  plaintiffs  were  distinctly  apprized  by  the 
pleaaings  before  the  trial  of  the  action  what  the  nature  of  the  defence  would 
oe,  the  application  must  be  refused.  The  intended  erection  by  a  vestry,  acting 
under  the  powers  given  by  section  88  of  19  and  20  Vict.  c.  120,  of  a  urinal  in 
a  mews  (which,  in  the  opinion  of  the  Court,  was  a  highway  within  section  96 
of  the  Act)  at  a  distance  of  eight  feet  from  the  back  door  of  the  plaintiff  A  and 
the  cellar  entrance  of  the  plaintiff  B,  and  quite  close  to  a  narrow  passage  down 
which  several  young  females  had  to  pass  daily  on  their  way  to  the  showrooms 
of  the  plaintiff  C : — Heldj  to  be  such  a  nuisance  as  to  aiford  ground  for  a 
perpetual  injunction.  What  amounts  to  a  dedication  of  a  street  to  the  public 
considered. — Vernon  v.  The  Vestry  of  St.  JameSf  Westminsterj  Ghana  L.  J. 
Rep.  130. 

ParliamIbnt. — Borough  vote — Notice  of  objection — Description  of  objector — 
Parish — 41  and  42  Vict,  c.  26,  s,  4. — The  parliamentary  borough  of  Liskeard 
consists,  first,  of  the  municipal  borough,  which  is  part  of  the  parish  of  Liskeard ; 
secondly,  of  so  much  of  the  parish  of  Liskeard  as  is  not  within  the  municipal 
borough ;  and  thirdly,  of  the  parish  of  St.  Cleer.  Each  of  these  places  nas 
separate  parochial  officers  and  rates,  and  for  the  purpose  of  distinction  the  first 
is  known  as  '*  the  borough  of  Liskeard,''  and  the  second  is  known  as  '*  the 
parish  of  Liskeard.''  In  a  notice  of  objection  to  a  person  on  the  list  of  parlia- 
mentary voters  for  the  borough,  and  given  under  41  and  42  Vict  c.  26,  the 
objector  was  described  as  being  '*  on  the  list  of  parliamentary  voters  for  the 
parish  of  the  borough  of  Liskeard,  Division  1 :" — Held,  that  such  notice  of 
objection  was  sufficient,  as  the  borough  of  Liskeard  was  a  parish  as  defined  by 
section  4  of  41  and  42  Vict.  c.  26,  and  the  notice  followed  the  words  of  the 
Form  (I^  No.  2  in  the  schedule  to  such  Act. — Sargent  v.  Bodd,  49  L.  J. 
Rep.  C.  P.  196. 

Parliament. — Borough  vote — Notice  of  objection — Description  of  objector — 
Parliamentary  lists — Power  to  amend  notice, — In  a  notice  of  objection  to  a 

Serson  on  the  list  of  parliamentary  voters  for  a  borough,  the  objector,  who  was 
imself  on  such  list,  and  as  such  entitled  to  object,  described  himself  as  *'  on 
the  list  of  voters  for  the  parish  "  of  W.,  instead  of ''  on  the  Hat  of  parliamentary 
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voters  for  the  parish "  of  W.,  in  accordance  with  Form  (I.)  No.  2  in  the 
schedule  to  the  Parliamentary  and  Municipal  Registration  Act,  1878,  41  and 
42  Vict  c.  26  : — Held,  that  this  was  a  mistake  witnin  the  meaning  of  section 
28,  subsection  2  of  that  Act,  and  that  the  Revising  Banister  both  could  and 
ou^ht  to  have  corrected  such  mistake. — James  v.  Howarih,  49  L.  J.  Rep. 
C.  P.  169. 

Pawnbroker.— Paum&roA:0rs  Act,  1872,  35  and  36  Vict.  c.  93^Righi$  of  true 
owner  of  pledge. — ^The  Pawnbrokers  Act,  1872,  which  in  section  25  provides 
that  *'  the  holder  for  the  time  being  of  a  pawn-ticket  shall  be  presumed  to  be 
the  person  entitled  to  redeem  the  jnedge,  and  the  pawnbroker  sliall  acconUn<;l7 
(on  payment  of  the  loan  and  profit^  deliver  the  pledge  to  the  person  pro- 
ducing the  pawn- ticket,  and  he  is  tnereby  indemnified  for  so  doing,"  governs 
the  rights  between  pawnbroker  and  customer  only,  and  the  pawnbroker  who 
delivers  the  pledge  to  the  person  producing  the  pawn-ticket  is  not  indemnified 
against  the  true  owner,  without  whose  consent  tne  pledge  has  been  made,  but 
the  true  owner  is  entitled  to  enforce  his  rights  at  conmion  law  by  action. — The 
Singer  Manufacturing  Company  v.  Clark,  49  L.  J.  Rep.  C.  P.  224. 

Railway. — Lands  Clauses  Consolidation  Act,  1845  (8  and  9  Vict,  c  18),  s. 
127 — Superfluous  lands — "  Required  for  the  purposes  of  the  undertaking.'* — Lands 
acquired  by  a  company  under  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  not  sold  or  used  for  the  purposes  of  the  undertaking 
within  the  period  specified  in  section  127,  are  not  ^*  superfluous  lands  "  within 
that  section  if  at  the  end  of  that  period  there  is  a  purpose  within  the 
company's  Act  to  answer  which  the  land  is  retained  in  good  faith  by  the 
company. — Betts  v.  The  Great  Eastern  Railway  Company  (H.  L.)  Ex.  49  L.  J. 
Rep.  197. 

Ship  and  Shipping. — Oeneral  average — Exceptions  in  HU  of  lading — Injwry 
to  goods  by  water  employed  to  eosting^mh  fire — Liability  of  Mpowner  for  not 
procuring  cidju^tment  of  general  average. — A  bill  of  lading,  oy  which  the 
shipowner  undertook  to  deliver  the  goods  at  a  port  to  a  railway  company,  to 
be  by  them  carried  inland  and  delivered  to  the  consignees,  contained  an 
exception,  "  that  the  shipowner  or  railway  company  are  not  to  be  liable  for 
any  damage  to  any  goods  which  is  capable  of  being  covered  by  insurance,  or 
for  any  claim,  notice  of  which  is  not  given  before  the  removal  of  the  goods." 
On  the  voyage  a  fire  broke  out,  and  the  cax^  was  damaged  by  the  admission 
of  water  to  extinguish  the  fire.  The  ship  put  back,  and  the  shipowners 
delivered  the  cai^o  up,  without  taking  security  from  any  of  the  cargo  owners, 
or  taking  any  step  for  procuring  an  adjustment  of  general  average  : — Held, 
first,  following  Smmidt  v.  The  Royal  Mail  Steamship  Company  (45  L.  J.  Rep. 
Q.  B.  646),  that  the  shipowners  were  not  exempted  from  contribution  to  general 
average  by  the  clauses  in  the  bill  of  lading ;  and  second,  that  they  weie 
liable  to  an  action  by  a  shipper  of  goods  for  neglecting  to  take  the  necessary 
steps  for  procuring  an  adjustment  of  the  general  average,  and  securing  its 
payment — Crookes  v.  Allen  and  the  MontreM  Ocean  Steamship  Company,  (j.  B. 
49  L.  J.  Rep.  201. 

Ship  and  Shipping. — Charter-party— Conversion  of  cargo — Breach  of  contract 
in  not  signing  hills  of  lading. — ^It  was  stipulated  by  a  charter-party  made 
between  the  plaintiffs  and  the  defendants  that  the  master  of  the  ship 
should  sign  bills  of  lading  as  presented,  or  pay  a  named  penalty.  He  refused 
to  do  so,  and  sailed  from  the  port  of  loading  without  having  signed  any  bills 
of  lading.  He  proceeded  to  the  port  of  dischai^e,  delivered  a  portion  of  the 
cargo  to  the  consignees,  but  ceased  doing  so  and  warehoused  the  remainder, 
as  they,  acting  under  instructions  from  the  charterers,  claimed  to  deduct  from 
the  freight  an  amount  equal  to  the  penalty  named  in  the  charter-party.  In 
an  action  by  the  charterers  against  the  shipowners  for  conversion  and  for 
penalties, — Held,  that  the  plaintiffs  could  recover  nominal  damages  for  the 
breach  of  eontract  in  not  signing  bills  of  lading  as  presented ;  but  that  there 


ENGLISH,  AMERICAN,  AND  COLONIAL  CASES.  279 

had  been  no  conversion  by  the  defendants  of  the  cargo,  as  they  had  carried  it 
for  the  plaintiffs,  had  intended  to  deliver  the  whole  of  it  to  the  consignees  of 
the  plaintiffs,  and  had  been  prevented  by  the  acts  of  the  plaintiffs  from  com- 
pleting the  delivery. — Jmies  v.  Hough  (App.)  Q.  B.  49  L.  J.  Rep.  211. 

Win  ding  up.  —  Unlimited  company — Shareholders — Bankruptcy — Liquida- 
tion— Disclaim>er. — In  the  winding  up  of  a  company  neitlier  can  a  shareholder 
who  has  become  bankrupt  or  gone  mto  liquidation,  nor  can  the  trustee  under 
such  bankruptcy  or  liquidation  who  hivs  disclaimed  in  accordance  with  the 
23rd  section  of  the  Bankruptcy  Act,  1869,  before  any  call  has  been  made  in 
the  winding  up,  be  placed  upon  the  list  of  contributories. — In  re  llie  West  of 
England  and  bouth  tVales  District  Bank ;  ex  parte  Budden  and  RohertSy  48  L.  «f . 
Rep.  Chanc.  764. 

Ship  and  Shipping — Marine  insurance — Constructive  total  loss — Construction 
of  bye-laws  incorporated  into  policy. — A  vessel  insured  under  a  policy  was  so 
damaged  by  perils  insured  against  that  the  cost«  of  repairing  her  would  have 
been  more  than  she  would  have  been  worth  when  repaired,  and  the  owner  gave 
notice  of  abandonment  w^ithout  delay.  The  policy,  which  was  with  a  mutual 
company,  and  had  incorporated  in  it  certain  bye-laws,  declared  that  the  acts  of 
the  assurer  or  assured  in  recovering,  saving,  or  preserving  the  property  insured, 
should  not  be  considered  as  a  waiver  or  acceptance  of  abandonment  By  one 
of  the  bye-laws  it  was  provided  that  in  the  event  of  any  ship  being  stranded 
or  damaged,  and  not  taken  to  a  place  of  safety,  the  company  might  use  all 
possible  means  to  procure  her  safety,  the  owner  bearing  ms  proportion  of  the 
expenses  incurred ;  out  that  no  acts  of  the  company  in  pursuance  of  such  power 
should  be  deemed  to  be  an  acceptance  of  any  abandonment  of  which  the  assured 
might  have  given  notice  ;  and  that  the  company,  under  any  circumstanced, 
should  only  pay  for  the  absolute  damage  caused  by  the  ])erils  insured  against, 
which  was  in  no  case  to  exceed  the  sum  insured.  On  action  brought  to  recover 
for  a  constructive  total  loss, — HeW,  that  the  bye-law  did  not  exclude  construc- 
tive total  loss,  but  only  prevented  the  assured  in  case  of  partial  loss  from  being 
able  to  claim  any  extraordinary  expense,  by  way  of  salvage  or  otherwise,  in 
adtlition  to  the  cost  of  repairs  ;  and  that  there  having  been  a  constructive  total 
loss,  the  plaintiff  was  entitled  to  recover. — Forwood  v.  The  North  Wales  Mutual 
Marine  insurance  Co,,  49  L.  J.  Rep.  Q.  B.  243. 

Ship  and  Shipping — Cargo  on  ship's  account — Nominal  freight — Vendor's 
lien — Shipper's  rights  under  contract  with  purchaser  of  cargo, — The  plaintiff 
shipped  goods  in  his  own  vessel  to  be  carried  on  the  ship's  account,  a  nominal 
freight  of  one  shilling  per  ton  being  payable  under  the  bill  of  lading.  He 
subsequently  sold  the  goods  whilst  in  transit  for  65s.  per  500  lbs.,  *^  including 
freight  and  insurance,  freight  to  be  reckoned  at  60s.  per  ton."  After  intermediate 
sales,  the  defendants  bought  the  goods  whilst  still  in  transit  upon  the  same 
terms  as  to  freight  Tiie  ship  arrived  at  the  port  of  discharge,  and  the 
defendants,  having  notice  of  the  terms  of  the  plaintiffs  contract,  paid  him  a  sum 
on  account  of  freight  at  60s.  per  ton,  and  thereupon  obtained  delivery  of  the 
gixxls.  In  an  action  by  the  plaintiff  to  recover  the  balance  alleged  to  be  due  for 
freight, — Held,  that  the  6()3.  per  ton  agreed  to  be  treated  as  freight  in  the 
plaintiffs  contract  for  sale  was  unpaid  purchase-money,  in  respect  of  which  he 
had  a  lien  on  the  goods  before  delivery  ;  that  the  defendants*  conduct  under 
the  circumstances  amounted  to  an  implied  contract  to  discharge  the  lien,  and 
therefore  that  the  plaintiff  was  entitled  to  recover. — Swann  v.  Barber  dt  Co,, 
(App.)  49  L.  J.  Rep.  Q.  B.  253. 

Jurisdiction  of  Court — English  marriage — Foreign  husband — Stipulation 
far  an  English  residence  by  wife,  an  Englishwonum. — An  English  lady  of  fortune 
consented  to  marry  the  eldest  son  and  heir  of  a  Neapolitan  nobleman  on  con- 
dition of  their  always  having  after  marriage  a  residence  in  England,  and  of 
their  residing  there  six  months  at  least  in  each  year.  The  marriage  was 
celebrated  in  August  1854  in  England.    There  were  five  English  tmstees  of 
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the  marriage  settlements,  which  contained  a  proviso  that  they  should  be  con- 
i^trued  according  to  the  law  of  England.  A  few  months  after  the  marriage  a 
London  residence  was  taken  and  furnished  by  the  parties,  which  they  occupied 
for  six  months  in  each  year,  with  two  or  three  exceptions,  from  1855  to  1872, 
living  for  the  remainder  of  the  year  in  apartments  in  the  palace  of  the  husband's 
father  at  Naples,  or  at  other  places  on  the  Continent.  In  1872  the  lady 
separated  from  her  husband  in  consequence  of  his  cruelty  and  of  his  adultery 
with  an  opera  singer,  and  she  continued  up  to  the  hearing  of  her  petition  to 
reside  in  their  London  residence.  In  1873  the  husband's  father  died,  when  he 
succeeded  to  his  title  and  estates  and  palace  at  Naples,  and  since  then  he  had 
resided  sometimes  at  Naples,  but  principally  with  the  opera  singer  at  other 
places  on  the  Continent.  The  petition  and  citation  were  served  on  him  at 
Paris,  and  he  had  entered  no  appearance  : — Held,  that  the  Court  had  jurisdiction 
to  dissolve  the  marriage. — Santo  Teodoro  v.  Santo  Teodoro,  49  L.  J.  Bep.  P.  B. 
&A.20. 

Parliament. — Borough  vote — Bendence. — A  person  on  the  list  of  voters  for 
the  city  of  Exeter  had  not  in  fact  resided  within  seven  miles  of  that  city  for  six 
calendar  months  previous  to  the  16th  of  July,  but  during  a  small  portion  of 
that  time  he  haa  been  in  London  serving  under  articles  of  clerkship  to  a 
solicitor  there.  He  had,  however,  a  separate  oedroom  set  apart  for  his  exclusive 
use  in  his  father's  house,  which  was  situate  within  seven  miles  of  Exeter, 
where  he  had  continuously  resided  previously  to  his  going  to  London  to  serve 
under  such  articles,  and  where,  subject  to  such  articles,  he  always  intended  to 
reside,  and  where  in  fact  on  the  expiration  of  such  articles  he  did  so  reside  : — 
Held,  that  such  person  whilst  serving  in  London  under  sucli  articles  had  not 
a  sufficient  constructive  residence  within  seven  miles  of  Exeter  to  satisfy  the 
requirements  of  2  and  3  Will.  IV.  c  45,  s.  31. — Ford  v.  Drew,  49  L.  J.  Rep. 
C.  P.  172. 

Parliament. — Borough  vote — Description  of  qualification — Declaration  hy 
voter — Houses  in  successuni — Power  to  amend, — The  41  and  42  Vict,  c  26,  does  not 
any  more  than  6  and  7  Vict.  c.  28,  empower  a  revising  barrister  to  substitute 
a  different  qualification  for  that  appearing  on  the  list  Therefore  where  the 
([ualification  of  a  person  on  the  list  of  borough  voters  was  described  in  the  third 
column  as  "  house  "  and  in  the  fourth  column  as  "  8  Birley  Place,'*  and  such 
person  made  a  declaration  according  to  section  24  of  41  and  42  Vict,  c  26,  in 
which  he  declared  that  the  correct  particulars  of  his  qualification  ought  to  be 
stated  in  the  third  column  ''  houses  in  succession,"  and  in  the  fourth  column 
**  8  Birley  Place  and  9  Birley  Place,"  it  was  held  that  the  revising  barrister 
had  no  power  to  amend  the  list  in  accordance  with  such  declaration. — Porrett 
V.  Lord,  49  L.  J.  Rep.  C.  P.  17a 

Parliament. — Borough  vote — Amendment — Lodger  franchise — Mistake  in 
claim. — By  section  28  of  the  Parliamentarv  and  Municipal  Registration  Act, 
1878  (41  and  42  Vict.  c.  26),  the  revising  barrister  shall,  with  respect  to  the 
lists  of  voters  which  he  is  appointed  to  revise,  perform  the  duties  and  have  the 
powers  following :  (1)  *'  He  shall  correct  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  list ; "  (2)  *'  he  may  correct  anv  mistake  which  is 
proved  to  him  to  have  been  made  in  any  claim  or  notice  of  objection."  The 
appellant  claimed  for  the  first  time  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  a  lodger  qualification.  The  claim,  which  was  in  the  Form 
H,  No.  2,  of  the  Parliamentary  and  Municipal  Registration  Act,  1878,  was 
insufficient,  inasmuch  as  the  appellant  had  omitted  from  the  fourth  and  fifth 
columns  respectively  to  state  tne  amount  of  rent  he  paid  and  the  address  of  his 
landlord.  The  revising  barrister  refused  to  amend  : — Held^  that  these  were 
mistakes  in  a  **  claim  "  within  section  28,  sub-Aection  2,  and  that  the  barrister 
had  therefore  a  discretionary  power,  and  was  not  bound  to  amend. — Pickard 
v.  Baylis,  49  L.  J.  Rep.  C.  P.  182. 
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Just  as  many  people  have  read  the  "  Pilgrim's  Progress  "  without 
becoming  in  the  least  aware  that  it.  was  an  allegory^  so  in  the  same 
way  many,  and  indeed  most,  people  have  read  Bret  Harte's  famous 
poem,  the  ''Heathen  Chinee,''  without  having  the  slightest  sus- 
picion that  underneath  the  humour  of  the  thing  there  lay  a  keen 
satire  on  the  antipathy,  curiously  compounded  of  aversion  and 
apprehension,  which  the  working  class  in  California  have  for  the 
Chinese  immigrants,  whom  the  easy  transit  across  the  "herring- 
pond  "  of  the  Pacific  Ocean  has  enabled  to  come  in  shoals  to  the 
western,  shores  of  America.  This  feeling  of  antipathy  is  not 
difficult  to  account  for.  First  of  all,  we  have  the  contempt  which 
the  people  of  the  Anglo-Saxon  race,  above  all  people  in  the  world, 
have  for  people  of  other  races,  and  their  sense  of  natural  superiority 
over  other  races — that  insularity  of  sentiment  which  the  Anglo- 
Saxons  have  carried  with  them  from  their  original  island  home 
where  the  race  became  a  nation  to  every  continent  and  over  every 
sea,  and  which  has  remained  current  in  their  veins  after  the  lapse  of 
many  generations.  Then  again,  the  Chinese  do  not  allow  themselves 
to  be  absorbed  in  the  nation.  They  keep  aloof,  they  live  apart;  their 
thoughts  are  not  as  the  Californian  thoughts,  nor  their  ways  as  the 
Californian  ways.  They  earn  their  money,  they  save  it,  and  when 
they  have  saved  enough  they  return  to  the  Flowery  Land.  They 
only  take  what  good  they  can  out  of  the  soil  of  their  temporary 
residence,  they  use  the  country  but  care  nothing  for  it,  and  indeed 
they  have  no  thought  of  all  that  is  done  beneath  the  process  of  the 
Californian  sun.  But,  more  than  aU,  there  is  the  jealousy  of  their 
competition  in  the  labour  market.  They  are,  in  truth,  formidable 
competitors.  They  work  hard  and  steadily,  and  as  they  live  frugally 
and  don't  drink,  they  can  afford  to  work  for  less  wages  than  the 
ordinary  American  or  Irish  labourer.  Besides,  the  more  competitors 
there  are  in  the  labour  market  the  lower  the  rate  of  wages,  and  that 
is  why  the  purely  auvrier  class  regard  competition  with  an  intensity 
of  hatred  compared  with  which  their  sentiments  of  hostility  to 

VOL.  XXIV.  NO.  CCLXXXn. — JUNE  1880.  X 


282  "THE  HEATHEN  CHINEE," 

anj^hing  else  are  feeble  indeed.  Yoiir  proletarian  is  your  true 
protectionist,  and  there  is  no  tyranny  whose  ramifications  are,  or 
have  the  opportunity  of  being,  so  widespread  as  the  tyranny  of  a 
democracy.  This  unworthy  jealousy  of  the  Chinese  has,  in  Cali- 
fornia, led  to  many  acts  of  insult,  and  even  to  unjust  and  oppressive 
measures  of  I'epression  and  restriction.  Attempts  have  been  made 
to  impose  a  special  tax  on  Chinese  for  the  privilege  of  mining,  and 
to  subject  them  to  peculiar  and  exceptional  punishments  by  what 
has  been  called  the  Queue  Ordinance.  These  attempts  were 
promptly  foiled  on  appeal  to  the  courts  of  California,  and  lately 
another  legislative  attempt  to  oust  the  Chinese  from  the  labour 
market  has  been  made  by  the  CaUfomian  Legislature,  and  has  in  its 
turn  also  been  frustrated  by  the  CaUfomian  Court  in  the  case  of 
TibuTcio  Farrott,  a  copy  of  the  judgment  in  which  case  has  been 
furnished  to  us. 

In  the  Constitution  of  the  State  of  California  adopted  in  1879 
there  is  this  provision  made  with  reference  to  Chinese : — 

Article  XIX.  Chinese. — Sec.  1.  The  Legislature  shall  prescribe  all  neces- 
sary regulations  for  the  protection  of  the  State,  and  the  counties,  cities,  and 
towns  thereof  from  the  burdens  and  eTils  arising  from  the  presence  of  aliens 
who  are  or  may  become  vagrants,  paupers,  men£cant8,  criminals,  or  invalids, 
afflicted  with  contagious  or  infectious  diseases,  and  from  aliens  otherwise 
dangerous  or  detriment^il  to  the  wellbeing  or  peace  of  the  State,  and  to  impose 
conditions  upon  which  such  persons  may  reside  in  the  State,  and  to  provide 
the  means  and  mode  of  their  removal  from  the  State  upon  failure  or  remsal  to 
comply  with  such  conditions  ;  provided  that  nothing  contained  in  this  section 
shall  be  construed  to  impair  or  limit  the  power  of  the  Legislature  to  pass  such 
police  laws  or  other  regmations  as  it  may  deem  necessary. 

Sec.  2.  No  corporation  now  existing,  or  hereafter  formed  under  the  laws  of 
this  State,  shall,  after  the  adoption  of  this  Constitution,  employ,  directly  or 
indirectly,  in  any  capacity,  any  Chinese  or  Mongolians.  The  Legislature  shall 
pass  such  laws  as  may  be  necessary  to  enforce  this  proNosion. 

Sec.  3.  No  Chinese  shall  be  employed  on  any  State,  county,  municipal,  or 
other  public  work,  except  in  punishment  for  crime. 

Sec.  4.  The  presence  of  foreigners  ineligible  to  become  citizens  is  declared 
to  be  dangerous  to  the  wellbeing  of  this  State,  and  the  Legislature  shall  dis- 
courage their  immigration  by  all  the  means  within  its  power. 

This  is,  according  to  our  English  and  Scottish  notions,  a  most 
extraordinary  article.  It  is  an  attempt  to  hermetically  seal  the 
territory  of  California  so  far  as  Chinese  are  concerned.  The  article 
reads  more  like  a  declaration  of  the  polity  of  a  barbarous  state, 
like  Japan  in  the  old  days,  into  which  the  ideas  of  civilization  had 
not  penetrated,  than  an  article  in  a  new  constitution  framed  in  the 
last  quarter  of  the  nineteenth  century  for  a  community  which  loudly 
proclaims  it's  advanced  and  enlightened  ideas,  and  announces  as 
the  fundamental  principles  of  society  the  freedom  and  equality  of 
men.  "Westward  the  course  of  empire  takes  its  way."  Some- 
thing else  appears  to  have  taken  its  way  there  too,  for  the  present. 
We  hear  on  both  sides  of  the  Atlantic  a  good  deal  of  wearisome 
jabber  about  this  being  an  age  of  progress,  and  how  superior  this 
age,  which  has  the  advantage  of  being  blessed  with  out  presence,  is 
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to  all  the  ages  that  have  preceded;  and  we  are  condemned  to 
listen  to  much  tall  talk  about  the  march  of  intellect.  In  California 
the  march  of  intellect  has  been  so  rapid  that  it  has  marched  out 
of  sight. 

There  is  no  mistake  about  the  object  of  the  provision.  It  is 
openly  and  even  ostentatiously  avowed.  The  article  forbids  the 
employment  of  Chinese  by  any  but  private  individuals.  It  declares 
the  presence  of  foreigners  ineligible  to  become  citizens,  i.e.  the 
Chinese,  dangerous  to  the  wellbeing  of  the  State  of  California,  and 
it  directs  the  Legislature  to  discourage  their  immigration  by  all 
the  means  in  its  power ;  leaving,  with  a  confidence  which  was  not 
likely  to  prove  misplaced,  the  methods  to  be  devised  for  carrying 
out  this  purpose  to  the  ingenuity  of  the  Legislature.  And  as 
regards  Chinese  who  had  already  obtained  or  who  might  obtain 
entrance  into  the  State,  it  plainly  indicates  that  their  residence 
was  to  be  made  less  comfortable  than  that  of  other  people ;  giving 
the  Legislature  power  to  subject  aliens  who  are  or  may  became 
vagrants,  etc.  (which  is  comprehensive  enough  in  all  conscience), 
to  conditions  of  residence  which  in  the  present  temper  of  the 
Californian  democracy  are  certain  to  be  odious  and  harassing,  and 
also  power  to  provide  means  for  their  removal  from  the  State.  The 
title  of  the  article  shows  that  it  is  the  Chinese  who  are  the  aliens 
who  are  or  may  become  vagrants,  and  who  are  dangerous  or  detri- 
mental to  the  wellbeing  or  peace  of  the  Stata 

As  yet  the  Legislature  has  not  attempted  to  carry  out  the 
mandate  of  the  first  section  by  imposing  conditions  of  residence 
on  aliens  who  are  or  may  become  vi^ants,  etc.,  or  who  are  other- 
wise dangerous  or  detrimental  to  the  wellbeing  or  peace  of  the 
Stata  But  the  Legislature  has  passed  an  Act  to  carry  out  the 
mandate  in  the  second  section  of  the  article.  The  Act,  which  was 
approved  of  February  13,  1880,  is  in  these  terms : — 

An  Act  to  amend  the  Penal  Code  by  adding  two  new  sections  thereto,  to  be 
known  as  Sections  178  and  179,  prohibiting  the  employment  of  Chinese  by 
corporations. 

The  People  of  the  State  of  Califomia,  represented  in  Senate  and  Assembly, 
do  enact  as  follows  : — 

Sec.  1.  A  new  section  is  hereby  added  to  the  Penal  Code,  to  be  numbered 
Section  178. 

Sec.  178.  Any  officer,  director,  manager,  member,  stockholder,  clerk,  agent, 
servant,  attorney,  employee,  assignee,  or  contractor  of  any  corporation  now 
existing,  or  hereafter  formed  under  the  laws  of  this  State,  who  shall  employ  in 
any  manner  or  capacity,  upon  any  work  or  business  of  such  corporation,  any 
Clunese  or  Mongolian,  is  guilty  of  a  misdemeanour,  and  is  punishable  by  a  fine 
of  not  less  than  100  dollars  nor  more  than  1000  dollars,  or  by  imprisonment 
in  the  county  jail  of  not  less  than  50  nor  more  than  500  days,  or  by  both 
such  fine  and  imprisonment ;  provided  that  no  director  of  a  corporation  shall 
be  deemed  guilty  under  this  section  who  refuses  to  assent  to  such  employment, 
and  has  such  dissent  recorded  in  the  minutes  of  the  Board  of  Directors. 

1.  Every  person  who,  having  been  convicted  for  violating  the  provisions  of 
this  section,  commits  any  subsequent  violation  thereof  after  such  conviction,  is 
punishable  as  follows : — 
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2.  For  each  subsequent  conviction  such  person  shall  be  fined  not  lees  than 
500  dollars  nor  more  than  5000  dollars,  or  by  imprisonment  not  less  than  200 
days  nor  more  than  two  years,  or  by  both  such  fine  and  imprisonment. 

Sec.  2.  A  new  section  is  hereby  added  to  the  Penal  Code,  to  be  known  as 
Section  179,  to  read  as  follows  : — 

Sec.  179.  Any  corporation  now  existing,  or  hereafter  to  be  formed  under  the 
laws  of  this  State,  tnat  shall  employ,  directly  or  indirectly,  in  any  capacity, 
any  Chinese  or  Mongolian,  shall  be  guilty  of  a  misdemeanour,  and,  upon  con- 
viction thereof,  shall,  for  tne  first  offence,  be  fined  not  less  than  500  dollars  nor 
more  than  5000  dollars,  and  upon  the  second  conviction,  shall,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise  and  all  its  corporate  rights  and 
privileges,  and  it  shall  be  the  duty  of  the  Attorney-General  to  take  the  neces- 
sary steps  to  enforce  such  forfeiture. 

This  Act  shall  take  effect  immediately. 

Tlie  public  authorities  seem  to  have  lost  no  time  in  putting  this 
Act  in  force.  It  was,  as  we  have  said,  approved  of  on  February 
13th.  The  petitioner,  Tiburcio  Parrott,  was  arrested  and  put  in 
prison  for  violating  its  terms ;  it  is  not  stated  when,  but  the  ease 
came  to  a  final  judgment  on  the  20th  of  March. 

The  case  arose  in  this  way.  Parrott,  the  petitioner,  was  president 
and  director  of  the  Sulphur  Bank  Quicksilver  Mining  Company, 
a  corporation  organized  under  the  laws  of  California  before  the 
adoption  of  the  new  Constitution.  Parrott  was  arrested  and  held 
to  answer  before  the  State  Court  upon  a  complaint  setting  forth 
the  offence  of  employing  certain  Chinese  in  the  business  of  the 
corporation  in  contravention  of  the  provisions  of  the  above  Act. 
He  sued  out  a  writ  of  habeas  corpus,  which  having  been  returned, 
he  asked  to  be  discharged.  The  grounds  of  his  demand  were  that 
the  enactment  and  the  article  in  the  Constitution  of  the  State  in 
pursuance  of  which  it  was  passed  were  void,  being  in  violation 
of  the  supreme  law  of  the  United  States,  to  which  the  laws  and 
constitutions  of  the  particular  States  composing  the  Union  must 
bow;  in  violation,  in  particular,  of  the  Burlingame  Treaty  with 
China,  and  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  made  in  1866,  and  the  Civil  Rights  Act  passed  to 
enforce  the  provisions  of  that  amendment.  It  was  not  disputed 
by  the  Attorney-General  for  California  that  the  provisions  made 
in  reference  to  the  Chinese,  if  in  violation  of  the  treaty  and  the 
amendment,  were  void.  But  it  was  urged  that  there  was  this 
specialty  in  the  case :  it  was  against  corporations  merely  that  the 
law  was  directed,  that  the  article  of  the  Califomian  Constitution 
permitting  corporations  to  be  formed  under  general  laws  reserves 
power  to  repeal,  alter,  or  amend  those  laws  at  the  discretion  of  the 
Legislature ;  that  if  the  Legislature  can  by  repealing  those  laws  put 
an  end  to  the  corporate  existence  of  the  corporations,  mvUo  Tnoffis 
can  it  impose  conditions  on  which  their  existence  is  to  be  allowed; 
that  this  reserved  right  is  practically  unlimited  and  uncontrolled, 
and  may  be  exercised  by  prescribing  conditions  on  corporations 
relative  to  the  conduct  of  their  business  and  the  enjoyment  of  their 
property,  which  would  be  unconstitutional  and  void  if  directed 
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against  private  persons,  and  which  would  be  valid  even  if  the 
result  of  their  operation  were  to  impair  or  destroy  the  beneficial 
use  of  the  corporation's  property,  and  defeat  the  purpose  and  object 
of  its  existence ;  that,  in  short,  corporations  are  the  creatures  of 
the  State — it  has  made  them,  and  under  its  reserved  powers  it  can 
mar  them.  The  State  might  therefore,  it  was  argued,  prescribe 
what  persons  the  corporation  is  entitled  to  employ,  and  determine 
their  number,  their  nationality,  and  even  their  creed.  Here  again 
we  are  presented  with  a  new  and  startling  state  of  things,  an  arbi- 
trary power  claimed  by  the  State  which  is  unfamiliar  to  us  in  this 
country,  where  there  is  hardly  any  power  that  is  not  regulated  and 
fenced  in  with  agencies  and  influences  of  control.  Chancellor 
Kent,  writing  in  1826,  says,  "  It  has  become  quite  the  practice  in 
all  the  recent  Acts  of  incorporations  for  private  purposes,  for  the 
Legislature  to  reserve  to  themselves  a  power  to  alter,  modify,  or 
repeal  the  charter  at  pleasure;  and  though  the  validity  of  the 
alteration  or  repeal  of  a  charter  in  consequence  of  such  a  reserva- 
tion may  not  be  legally  questionable,  yet  it  may  become  a  matter 
of  serious  consideration  in  many  cases  how  far  the  exercise  of  such 
a  power  could  be  consistent  with  justice  or  policy  "  (Kent's  Com- 
mentaries, ii.  306).  The  State  of  California  seems  to  have  im- 
proved upon  the  practice  of  introducing  reserved  rights  into  Acts 
of  incorporation.  By  an  article  of  its  Constitution  it  has  reserved 
what  appears  to  be,  in  terms  at  least,  a  supreme  right  in  the  case 
of  every  corporation.  It  is  diflicult  to  draw  the  line  beyond  which 
the  exercise  of  reserved  powers  becomes  illegal ;  but  according  to 
Judge  Hoffman,  one  of  the  two  judges  who  sat  in  Parrott's  case, 
there  is  such  a  line.  "  It  may  confidently  be  affirmed,"  he  observes, 
"  that  it  was  not  intended  to  authorize  the  exercise  of  the  unre- 
strained power  over  the  operations  of  corporations,  and  the  use  of 
their  property  contended  for."  Judge  Hoffman  proceeds  to  prove 
this  proposition  by  a  review  of  the  leading  cases  on  the  subject, 
and  there  seem  to  have  been  many.  (See  Shields  v.  Ohio,  95  U.  S. 
324.)  The  balance  of  opinion  appears  to  be  that  the  reserved 
power  could  not  be  exercised  to  the  destruction  of  the  rights  or 
property  which  have  become  vested  in  the  corporation  under  a 
legitimate  exercise  of  its  powers ;  and  in  the  present  case  Judge 
Hoffman  held  that  if  so,  as  little  was  the  Legislature  entitled  to 
prescribe  rules  and  conditions  which  would  injure  or  destroy  the 
beneficial  use  of  the  property  so  acquired.  This  would  happen,  he 
argued,  if  corporations  were  subjected  to  restrictions  as  to  the 
class  of  labourers  they  might  employ.  They  would  be  placed  at  a 
ruinous  disadvantage  if  they  were  forced  to  draw  their  supplies  of 
labour  from  a  much  more  limited  area  than  private  individuals 
did.  If  the  Legislature  were  entitled  to  determine  the  class  of 
labourers,  they  might  also  determine  the  hours  of  labour,  the  rate 
of  wages,  and  surround  the  action  of  corporations  with  a  thousand 
vexatious  and  pernicious  restrictions.    This  reasoning  is  ingenious 


286  ''THE  HEATHEN   CHINEE. 

enough  iu  its  way,  but  it  is  hardly  necessary  for  the  decision. 
We  do  not  propose  to  follow  the  learned  judge  over  this  somewhat 
delicate  and  debatable  ground,  and  ground  which  it  is  not  neces- 
sary to  enter  upon  at  all.  The  limitation  of  the  reserved  power  of 
the  State  and  the  Legislature  over  corporations  is  to  be  found  not 
in  the  rights  of  the  corporate  bodies,  but  in  the  power  of  the 
supreme  law  of  the  Union  over  the  Constitutions  and  the  legisla- 
tive Acts  of  the  particular  States.  If  the  State  is  subordinate  to  the 
law  of  the  United  States,  it  is  so  in  the  exercise  of  reserved 
powers  over  corporations  as  well  as  in  anything  else.  If  a  pro- 
vision prohibiting  the  employment  of  Chinese  is  contrary  to  a 
treaty  which  is  part  of  the  law  of  the  land,  it  is  contrary  thereto, 
whether  it  prevents  their  employment  by  corporations,  or  whether 
it  prevents  their  employment  by  natural  persons.  What  trammels 
the  State,  viz.  its  position  of  subjection  to  the  laws  of  the  United 
States,  in  the  one  case,  trammels  it  in  the  other.  The  proposition 
that  the  moment  you  leave  natural  persons  and  come  to  artificial 
persons,  the  State  resumes  an  uncontrolled  supremacy,  is  one  the 
statement  of  which  is  its  own  immediate  refutation.  If  the  State 
of  California  were  a  supreme  power,  if  it  were  perfectly  unfettered 
and  uncontrolled  by  the  Constitution  and  the  laws  of  the  United 
States,  it  could,  like  any  other  independent  State,  forbid  the  em- 
ployment of  Chinese  by  private  persons  or  any  other  persons,  just 
as  it  could  forbid  the  employment  of  people  who  were  red  haired, 
or  just  as  in  this  country  Jesuits  were  prohibited  under  pains  and 
penalties  from  taking  up  their  residence  in  the  country.  Accord- 
ing to  the  ideas  of  to-day  it  would  be  wrong  to  do  so,  but  the  State 
would  have  a  right  to  do  so. 

The  framers  of  the  new  Constitution  of  California  seem  to  have 
had  this  quibbling  distinction  between  artificial  and  natural 
persons  rumbling  in  their  brains,  because,  despite  of  the  keen  an- 
tagonism ostentatiously  displayed  to  the  employment  of  Chinese, 
no  direct  provision  has  been  made  against  their  employment  by 
private  persons,  and  the  second  section  of  article  xix.  relating  to 
corporations  is  the  only  one  which  as  yet  the  Legislature  has 
attempted  to  enforce  by  an  Act. 

The  real  and  only  question  is  whether  the  second  section  of 
article  xix.  of  the  new  State  Constitution,  and  the  Act  passed  in 
pursuance  thereof,  are  in  violation  of  the  Constitution  of  the  United 
States,  or  of  any  law  made  in  virtue  of  the  powers  conferred  by  the 
Constitution.  If  so,  they  are  void.  On  the  subject  of  the  limita- 
tions of  the  powers  of  individual  States  by  the  Constitution  of  the 
United  States,  and  the  function  of  the  judiciary  in  deciding 
questions  of  conflict  or  supposed  conflict,  Chancellor  Kent  has 
made  some  instructive  remarks,  expressed  with  his  usual  clearness, 
in  his  Commentaries  (voL  i.  448).  The  sixth  article  of  the  original 
Constitution  of  the  United  States  declares  that  *'this  Constitution 
and  the  laws  .  .  .  made  in  pursuance  of  it,"  etc.,  "  shall  be  the 


"THE  HEATHEN  CHINEE/'  287 

supreme  law  of  the  land."  On  this  Alexander  Hamilton,  the  well- 
known  American  statesman,  remarks :  "  This  results  from  tlie  very 
nature  of  political  institutions.  A  law  by  the  very  meaning  of  the 
terms  includes  supremacy.  If  individuals  enter  into  a  state  of 
society,  the  laws  of  that  society  must  be  the  supreme  regulator  of 
their  conduct.  If  a  number  of  political  societies  enter  into  a  larger 
political  society,  the  laws  which  the  latter  may  enact,  pursuant  to 
the  powers  intrusted  to  it  by  its  Constitution,  must  be  supreme 
over  those  societies  and  the  individuals  by  whom  it  is  composed. 
...  A  State  Constitution  is  then,  in  a  just  and  appropriate  sense, 
not  only  a  law^  but  a  supreme  law,  for  the  government  of  the  whole 
people,  within  the  range  of  the  powers  mutually  contemplated  and 
the  right  secured  by  it"  {The  Federalist,  No.  33,  quoted  in  Story's 
Commentaries  on  the  Constitution  of  the  United  States,  seq. 
340,  fourth  edition).  And  to  use  the  words  of  Mr.  Story,  "  The 
right  of  all  Courts,  State  as  well  as  national,  to  declare  uncon- 
stitutional laws  void,  seem  settled  beyond  the  reach  of  judicial 
controversy  "  (Commentaries,  sec.  1842). 

The  iiist  ground  on  which  it  is  said  that  the  provisions  in  regard 
to  the  Chinese  are  in  violation  of  the  supreme  law  of  the  land,  is 
that  it  is  in  violation  of  the  treaty  between  the  United  States  and 
China  of  July  28,  1868,  commonly  called  the  Burlingame  Treaty. 
This  at  first  sight  appears  a  little  strange  to  us,  because  a  treaty 
has  not  with  us  a  municipal  eflfect  per  se.  It  requires  for  that  to 
be  followed  by  a  legislative  Act.  But  it  is  different  in  the  United 
States.  "  A  treaty,"  said  the  Supreme  Court  of  the  United  States 
in  the  case  of  Foster  v.  Neelson  (2  Peters'  Kep.  314),  "  is  in  its 
nature  a  contract  between  two  nations,  not  a  legislative  Act.  It 
does  not  generally  effect  of  itself  the  object  to  be  accomplished, 
especially  so  far  as  its  operation  is  intra-territorial,  but  is  carried  into 
execution  by  the  sovereign  power  of  the  respective  parties  to  the 
instrument.  In  the  United  States  a  different  principle  is  estab- 
lished." The  principle  established  is  to  be  found  in  the  Constitu- 
tion itself,  which,  after  stating  that  "  no  State  shall  enter  into  any 
treaty,  alliance,  or  confederation"  (article  i.  sec.  10),  and  that 
the  President  "  shall  have  power,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the 
Senators  present  shall  concur"  (article  iL  sec.  2),  provides 
that  "  this  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land,  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  Constitution  or  laws  of  any  States 
to  the  contrary  notwithstanding."  *    The  doctrine  here  explicitly 

^  On  the  subject  of  the  binding  effect  of  a  treaty  even  on  Concress,  and  a  narra- 
tive of  the  disputes  on  this  subject,  see  **  Kent's  Commentaries,  i.  286,  287.  Mr. 
Dallas,  the  United  States  Minister  to  England,  in  a  letter  in  1860  (Letters  from 
London,  ii  208),  intimates  not  so  much  his  dissent  as  liis  desire  that  the  supreme 
power  of  the  United  States  had  dissented  from  the  views  of  Chancellor  Kent.     "  It 
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declared  of  the  place  of  treaties  as  part  of  the  supreme  law  of  the 
land,  even  though  not  followed  up  by  an  Act  of  Congress,  and  of 
their  supremacy  over  the  constitutions  and  laws  of  individual 
States  composing  the  confederation,  even  in  regard  to  matters  of 
municipal  law,  has  been  supported  by  many  decisions  of  the 
American  Courts.  In  Ware  v.  HyUon  (3  Dall.  236),  a  case  decided 
soon  after  the  adoption  of  the  Constitutions  of  the  United  States, 
Mr.  Justice  Chase  said,  "  A  treaty  cannot  be  the  supreme  law  of 
the  land — that  is,  of  all  the  United  States — if  any  Act  of  a  State 
Legislature  can  stand  in  its  way.  ...  If  a  law  of  a  State  con- 
trary to  a  treaty  is  not  void,  but  voidable  only  by  repeal  or  nulli- 
fication by  a  State  Legislature,  this  certain  consequence  must  fol- 
low :  that  the  will  of  a  small  part  of  the  United  States  may  control 
or  defeat  the  will  of  the  whole."  In  Chirac  v.  Chirac  (2  Wheat. 
259)  the  Supreme  Court  of  the  United  States  held  that  under  a 
treaty  with  France  French  citizens  had  a  right  to  purchase  and 
hold  lands  in  the  United  States,  and  that  they  were  in  the  same 
position  as  United  States  citizens ;  and  in  this  case,  it  is  said,  the 
State  law  was  hardly  referred  to.  In  the  recent  case  of  ffauenstein 
V.  Lyriham,  an  action  by  Swiss  citizens,  heirs  of  an  alien  who  had 
died  in  Virginia  possessed  of  property  there,  to  recover  the  pro- 
ceeds thereof,  the  Courts  of  Virginia  held  that  under  the  laws  of 
Virginia  the  property  escheated  to  the  State ;  but  the  Supreme 
Court  reversed,  on  the  groimd  that  the  laws  of  Virginia  were  in 
conflict  with  a  treaty  of  the  United  States  with  the  Swiss  Con- 
federation. 

The  treaty  between  China  and  the  United  States  contains  the 
following  provisions : — 

Article  V.  The  United  States  and  the  Emperor  of  China  cordifdly  recoj;- 
nise  the  inherent  and  inalienable  right  of  man  to  change  his  home  and 
alliance,  and  also  the  mutual  advant^  of  the  free  migration  and  emigration 
of  their  citizens  and  subjects  respectively  from  the  one  country  to  the  other 
for  purposes  of  curiosity,  of  trade,  or  as  permanent  residents. 

Article  VI.  Citizens  of  the  United  States  visiting  or  residing  in  China 
shall  enjoy  the  same  privileges,  immunities,  or  exemptions,  in  respect  to 
travel  or  residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favoured  nation.  And  reciprocally',  Chinese  subjects  visiting  or  residing 
in  the  United  States  shall  enjoy  the  same  privileges,  immunities,  and  exemp- 
tions, in  respect  to  travel  or  residence,  as  may  there  be  enjoyed  by  the  citizens 
or  subjects  of  the  most  favoured  nation. 

The  treaty  recognises  the  natural  and  inalienable  right  of  man 
to  change  his  home,  and  the  mutual  advantage  of  the  free  migration 

may  be  doubted,"  he  says,  "  whether  the  check  upon  executive  discretion  be  not  in 
this  sphere  of  public  agency  better  ascertained  here  than  with  us.*' 

"The  constitutional  power  appertaining  to  Parliament  in  respect  to  treaties  is 
limited.  It  does  not  require  their  formal  sanction  or  ratification  by  Parliament  as 
a  condition  of  their  validity.  The  proper  jurisdiction  of  Parliament  in  such  matters 
may  be  thus  defined :  First,  it  has  the  right  to  give  or  withhold  its  sanction  to  those 
parts  of  a  treatv  that  require  a  legislative  enactment  to  give  it  force  and  effect,  as, 
for  example,  when  it  provides  for  an  alteration  in  the  criminal  or  municipal  law,  or 
proposes  to  change  existing  tariil's  or  commercial  regulations," — TodfFs  ParlianurUary 
Oovemment  in  Mngland,  l  160. 
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and  emigration  of  American  and  Chinese  citizens  respectively  from 
the  one  country  to  the  other.  By  the  Constitution  of  the  State 
the  Legislature  is  enjoined  to  discourage  the  immigration  of  Chinese 
by  all  the  means  within  their  power. 

The  treaty  secures  to  Chinese  subjects  residing  in  America  "  the 
same  privileges,  immunities,  and  exemptions  in  respect  to  travel 
and  residence  as  may  there  be  enjoyed  by  the  citizens  of  the  most 
favoured  nations."  It  may  be  diflBcult  to  define  what  these 
privileges  are;  it  may  be  difficult  to  draw  the  line  where  they 
begin  and  where  they  end ;  it  is  clear,  however,  that  they  include 
all  privileges  which  are  fundamental.  It  may  be  difficult  to  draw 
the  line  between  what  are  fundamental  and  what  are  not ;  but  it 
is  clear  that  the  right  to  labour,  which  in  the  case  of  a  Chinese 
immigrant  is  the  same  as  the  right  to  live,  is  within  the  class  of 
fundamental  privileges.  It  is  equally  clear  that  a  prohibition  of 
employment  by  a  whole  class  of  persons,  viz.  corporations,  is  a 
restriction  on  the  right  to  labour,  and  it  is  therefore  a  partial 
deprivation  of  one  of  the  privileges  of  the  citizens  of  the  most 
favoured  nations.  How  can  it  be  said  that  a  person  possesses 
the  privileges  of  a  citizen  of  the  most  favoured  nations  if  he  is 
prevented  by  a  total  or  a  partial  restriction  from  earning  his 
living  ? 

There  is  abundance  of  authority  in  the  decisions  of  the  American 
Courts  to  guide  in  the  construction  of  the  terms  "  privileges  and 
immunities."  The  fourth  article  of  the  Constitution  says,  "The 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States."  The  privileges  of 
citizens  of  the  most  favoured  nations  must  be  the  same  except  in 
so  far  as  they  depend  on  the  possession  of  the  right  of  citizenship 
itself,  eg,  the  right  to  the  elective  franchise.  In  Corfidd  v.  Coryell 
(4  Wash.  C.  C.  380)  Judge  Washington  says:— 

We  feel  no  hesitation  in  confining  these  expressions  to  those  privileges  and 
immunities  which  sie  fundamental ;  which  belong  to  the  rights  ofcUizena  of  all 
free  gwemments^  and  which  have  at  all  times  been  enjoyed  by  citizens  of  the 
several  States  which  compose  this  Union,  from  the  time  of  their  becoming 
free,  independent,  and  sovereign.  What  these  fundamental  principles  are  it 
would  be  more  tedious  than  difficult  to  enumerate.  They  may  all,  however, 
be  comprehended  under  the  following  general  heads :  Protection  by  the 
Government,  with  the  right  to  acquire  and  possess  property  of  every  kind, 
and  to  pursue  and  obtain  happiness  and  safety,  subject,  nevertheless,  to  such 
restraints  as  the  Government  may  prescribe  for  the  general  good  of  the  whole. 

And  in  construing  the  words  "privileges  and  immunities  of 
citizens  of  the  United  States"  (and  the  citizens  of  the  most 
favoicred  nations  must  have  these,  with  the  exception  already 
noted),  occurring  in  the  Fourteenth  Amendment  to  the  Constitution, 
the  Supreme  Court  of  the  United. States  adopted  this  statement 
as  applicable  to  the  construction  of  these  words  {Live-Stock  Dealers 
and  Bvichets*  Association  v.  The  Crescent  City  Live-Stock  Landing 
and  Slaughter^Hotise  Company^  16  Wall  76).    Mr.  Justice  Field 


290  "TUB  HEATHEN  CHINEE." 

says,  *'  Clearly  among  these  [privil^es  and  immunities]  must  be 
placed  the  right  to  pursue  a  lawful  employment  in  a  lawful 
manner,  without  other  restraint  than  such  as  equally  aifects  all 
persons." 

It  cannot  be  said  that  the  enactment  prohibiting  corporations 
fram  employing  Chinese  is  a  mere  police  regulation,  and  so  does 
not  impinge  upon  the  conditions  of  the  treaty.  Power  to  regulate 
labour  is  one  tiling,  and  power  to  prohibit  labour  is  another  thing. 
A  prohibition  imposed  upon  a  whole  class  of  persons,  such  as 
corporations,  is  a  prohibition  inimical  to  the  possession  by  the 
Chinese  of  privileges  and  immunities  secured  by  the  treaty. 

The  second  ground  for  holding  that  the  enactment  in  question 
was  in  violation  of  the  supreme  law  was  that  it  was  contrary  to  the 
Pourteenth  Amendment  to  the  Constitution  of  the  United  States, 
published  as  diQy  ratified,  July  8,  1868.  This  amendment  was 
passed  after  the  fall  of  the  Confederacy,  and  its  object  was  to 
abolish  slavery  and  put  the  negroes  on  the  same  footing  as  white 
men.  This  Fourteenth  Amendment  provides  that  "  no  State  shall 
deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  A  section  in  the  Bevised  Statutes  passed 
to  give  effect  to  this  amendment  is  also  founded  upon  by  the 
judges  of  the  Court  of  California ;  but  it  is  unnecessary  to  con- 
sider this,  because  if  the  provision  in  the  section  of  the  statute 
extends  farther  tlian  the  provision  in  the  amendment,  it  is  of  no 
avail  against  the  State  of  California  or  any  other  State  which  is 
bound  only  by  the  Constitution  and  any  laws  passed  in  pui'suance 
thereof;  and  if  it  does  not  go  farther,  then  we  need  not  trouble 
ourselves  about  it.  The  first  clause  of  the  portion  of  the  amend- 
ment quoted  does  not  seem,  although  the  Californian  judges 
thought  it  did,  to  have  much  relation  to  the  question.  The 
expression  "due  process  of  law"  points  at  judicial  proceedings. 
If  a  man  is  deprived  of  life,  liberty,  or  property  according  to  the 
"  due  process  of  law  "  for  the  time  being,  there  is  no  infringement 
of  the  Constitution.  Mr.  Cooley,  the  editor  of  the  fourth  edition 
of  "  Story's  Commentaries,"  in  his  comments  on  this  subject  says, 
•*  The  deduction  is  that  life,  liberty,  and  property  are  placed  under 
the  protection  of  known  and  established  principles  which  cannot 
be  dispensed  with  either  generally  or  specially ;  either  by  executive 
oflBcers  or  by  legislators  themselves.  .  .  .  Due  process  of  law  in 
each  particular  case  means  such  an  exertion  of  the  powers  of 
government  as  the  settled  maxims  of  law  permit  and  sanction, 
and  under  such  safeguards  for  the  protection  of  individual  rights 
as  those  maxims  prescribe  for  the  class  of  cases  to  which  the  one 
being  dealt  with  belongs."  We  difier.  The  Legislature  can  dis- 
pense with  anything,  so  far  as  not  prevented  by  the  Constitution. 
If  the  Constitution  permits  some  legislative  Act  to  be  done  which 
cannot  stand  the  test  of  reason  and  justice^  that  ia  a  matter  which 
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ought  to  have  been  looked  after  by  those  at  whose  instance  the 
Constitution  was  fmmed  or  at  whose  instance  it  may  be  altered. 
And  what  the  Constitution  provides  is  easily  ascertained  in  the 
United  States.  The  Constitution  is  written.  It  is  an  obvious 
observation  that  all  this  illustrates  the  evils  of  a  written  Constitu- 
tion. Where  the  Constitution  is  mainly  founded  on  gradually 
accumulating  custom,  the  Constitution,  by  natural  process  and 
simultaneous  movement,  grows  with  th^  growth  of  the  nation  and 
strengthens  with  its  strength.  It  is  otherwise  when  the  Constitu- 
tion is  mapped  out,  defined,  "  cabined,  cribbed,  confined  "  in  writing. 
Mr.  Cooley  speaks  about  "  due  process  of  law  "  meaning  such  an 
exertion  of  the  powers  of  government  as  the  settled  maxims  of 
law  permit  and  sanction.  But  surely  the  Legislature  can  alter  the 
settled  maxims  of  law  as  it  likes,  so  far  as  not  controlled  by  the 
Constitution.  The  settled  maxims  of  law  are  altered,  overturned, 
reversed  continually  by  the  Legislatures  of  all  countries. 

The  other  clause  in  the  Fourteenth  Amendment  is  more  to  the 
purpose.  No  State  shall  "  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  Here  there  are  no  words 
indicating  that  the  action  of  coui*ts  of  justice  is  alone  con- 
templated. The  Chinese  do  not  enjoy  the  equal  protection  of  the 
laws  if  they  are  subject  to  restrictions  on  their  right  to  labour  to 
which  other  people  are  not  subjected,  and  if  they  are  deban^ed 
from  a  large  field  of  labour  which  is  perfectly  free  to  all  citizens 
and  all  other  foreigners,  no  matter  what  their  nation  or  race  or 
colour  or  creed  may  be.  It  is  not  clear  that  the  word  person  is  to 
be  construed  in  its  widest  acceptation,  and  probably  it  should  be 
held  that  the  context  points  to  natural,  and  does  not  include 
artificial  persons.  But  if  the  terra  "  person  "  should  be  construed 
in  its  widest  sense,  the  provision  would  be  violated  by  the 
prohibition  imposed  on  corporations,  who  have  not  the  equal 
protection  of  the  laws,  if  they  are  not  allowed  to  go  into  the 
labour  market  as  free  from  restrictions  as  ordinary  individuals  are, 
and  are  consequently  placed  at  an  uniair  disadvantage  in  their 
competition  with  other  employers.  In  the  case  of  The  Live-Stock 
Dealers  and  ButeJiers'  Association  v.  The  Crescent  City  Live-Stock 
Landing  and  Slaughter-House  Company,  Mr.  Justice  Miller  says : 
"  In  the  light  of  the  history  of  these  amendments,  and  the  pervad- 
ing purpose  of  them,  ...  it  is  not  difficult  to  give  a  meaning  to 
this  clause.  The  existence  of  laws,  in  the  States  where  the  newly- 
emancipated  negroes  resided,  which  discriminated  with  gross 
injustice  and  hardship  against  them  as  a  class,  was  the  evil  to  be 
remedied  by  this  clause,  and  by  it  such  laws  are  forbidden.  .  .  . 
We  doubt  very  much  whetlur  any  action  of  a  State  n4>t  directed 
against  the  negroes  as  a  doss,  or  on  account  of  their  race,  wUl  ever 
be  held  to  come  roithin  the  purview  of  this  provision.  It  is  so  clearly 
a  provision  for  that  race  and  that  emergency  thai  a  strong  case 
vxnUd  he  necessary  far  its  application  to  any  other"    We  do  not 
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agree  with  this.  We  do  not  think  "  the  history  of  these  amend- 
ments "  has  much  to  do  with  the  matter,  any  more  than  the  history 
of  the  Factory  Acts  in  this  country,  or  the  discussions  which  took 
place,  say,  in  the  Committee  of  the  House  of  Commons,  has  got  to 
do  with  the  construction  to  be  placed  on  these  Acts.  It  is  the  pro- 
vision itself  wliich  is  to  be  looked  at,  and  the  terms  in  which  it  is 
expressed  are  to  be  construed  in  their  plain  and  obvious  meaning. 
Besides,  in  the  earlier  portion  of  the  amendment  certain  declara- 
tions are  made  in  r^ard  to  the  right  of  ''citizens,"  and  it  is  said 
that  all  persons  bom  or  naturalized  in  the  United  States  shall  be 
citizens  thereof — which  of  course  includes  negroes.  But  in  the 
clause  in  question  another  expression  is  used, "  any  person,"  not 
''  anv  citizen."  A  term  more  extensive  than  that  which  includes 
negroes  is  employed,  and  hence  the  provision  must  apply  to  some 
persons  outwith  the  category  of  negroes.  But  indeed  no  expression 
more  extensive  than  the  expression  '*  any  person  within  the  juris- 
diction "  of  the  State  could  be  employed.  If  a  black  man  is  entitled 
to  the  equal  protection  of  the  laws,  as  coming  within  this  category, 
there  is  no  reason  why  a  yellow  man  should  not 

The  conclusion  of  the  whole  matter  was  this,  that  the  Circuit  Court 
of  California  held  the  second  section  of  the  nineteenth  article  of  the 
Califomian  Constitution  and  the  Act  of  the  Legislature  prohibiting 
the  employment  of  Chinese  void,  as  being  in  violation  of  the  treaty 
with  China  and  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  both  of  them  parts  of  the  supreme  law  of  the  land. 

It  is  with  no  little  pleasure  that  we  have  read  the  report  of  this 
judgment.  That  it  is  a  just  decision  we  have  no  doubt  whatever.  But 
in  order  to  be  just  one  requires  to  resist  the  influences  by  which  he 
is  surrounded — the  subtle  and  permeating  influences  which  creep 
unconsciously  into  the  mind,  and  indeed  become  part  of  the  mind 
itself;  and  to  do  so  requires  some  firnniess  and  some  fortitude.  To 
the  influences  of  popular  opinion  the  American  judges  are  excep- 
tionally exposed,  deriving  their  authority  from  a  more  popular  and 
fluctuating  source  than  our  judges  do,  and  holding  their  office  by 
a  less  secure  tenure.  These  popular  influences  were  in  the  present 
instance  exceptionally  strong.  The  feeling  of  the  populace  in 
California  has  been  running  in  a  swift  and  steady  current  against 
the  Chinese  immigrants.  The  antipathy  to  these  competitors  in 
the  labour  market  had  been  displayed  not  alone  in  vague  unformu- 
lated opinion  which  might  be  felt,  but  which  it  was  not  incumbent 
to  recognise.  It  had  found  expression  in  the  Constitution  of  the 
State  and  in  the  Act  of  the  Legislature.  But  the  Califomian 
judges  have  plainly  told  the  people  and  the  Legislature  that  they 
were  there  not  to  execute  the  behests  either  of  the  people  or  of  the 
Legislature,  but  to  administer  justice  according  to  the  Constitution 
of  the  country.  They  were,  to  use  the  words  of  one  of  the  greatest 
of  Scotsmen — they  were  in  the  place  where  they  were  demanded  of 
their  conscience  to  speak  the  truth,  and  therefore  the  truth  they  did 
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speak,  impugn  it  whoso  list  It  is  not  the  first  time  in  history  that 
reason  and  rectitude  and  respect  for  the  laws  and  the  Constitution, 
hunted  from  every  other  asylum,  from  the  Council  and  the  Senate, 
even  from  the  hearts  and  minds  of  men,  have  found  a  secure  refuge 
in  the  courts  of  justice.  It  is  a  proud  thing  to  be  able  to  say  that,  no 
man  be  he  ever  so  humble,  no  race  be  it  ever  so  oppressed  or  de^ 
spised,  comes  before  the  courts  of  Britain  or  America  invoking  the 
protection  of  the  laws  without  finding  that  their  trust  has  been 
securely  placed.  It  is  with  pardonable  pride  that  we  in  Scotland 
can  remember  that  it  was  in  our  courts  the  first  judicial  declara- 
tion was  made  of  the  great  principle  that  the  moment  a  slave  set 
his  foot  on  British  soil,  his  bonds  fell  from  him,  and  he  stood  a  free 
man.  The  fearless  independence  and  uprightness  of  their  judges, 
their  steadfast  purpose  to  uphold  the  laws  and  constitution  of  the 
commonwealth,  is  one  of  the  proudest  possessions  of  the  Anglo- 
Saxon  people.  And  it  is  a  valuable  possession.  Nothing  more  tends 
to  give  stability  to  any  society  than  the  existence  of  men  in  it  who, 
when  they  have  discovered  what  they  believe  to  be  the  reason  and 
truth  and  justice  of  a  case,  can  say,  despite  every  adverse  influence, 
''  On  this  rock  I  take  my  stand ;  come  what,  come  may."  In  our 
own  country,  in  old  time  and  in  new,  our  judges  have  with  an  equal 
mind  maintained  the  laws  of  the  land  against  prince  and  peer,  and 
Parliament  and  people ;  and  we  are  proud  to  recognise  that  among 
"  our  kin  beyond  the  sea,"  the  judges,  in  opposing  influences  which 
have  assumed  a  novel  form,  but  which  are  of  a  not  less  menacing 
character,  have  exhibited  the  spirit  of  their  race  and  have  main- 
tained the  honourable  tradition  of  their  honourable  office. 

D.C. 
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{Communicaied,) 

Some  year  or  two  ago,  in  the  pages  of  this  Journal,  there  appeared 
an  article  dealing  with  the  leading  decision  in  England  and  in 
Scotland  upon  the  marking  of  ballot  papers  at  Parliamentary  and 
Municipal  elections.  In  that  article  comments  were  made  upon  the 
spirit  of  the  decision  in  either  country,  and  an  endeavour  was  made 
to  show  how  the  English  judges,  in  the  opinion  of  the  writer,  by 
straining,  or  at  least  by  a  too  rigid  adherence  to,  the  terms  of  the 
statute,  had  done  an  injury  to  the  force  and  effect  of  the  Ballot 
Act ;  whereas  the  judges  in  Scotland,  by  taking  a  broader  view,  had 
rendered  it  possible  for  the  vote  of  any  elector  to  be  efficacious  so 
long  practically  as  it  was  clearly  evident  for  whom  that  vote  was 
intended,  even  though  from  infirmity,  age,  or  other  cause  imper- 
fections in  the  formation  of  the  x  or  irregularities  in  its  position 
oh  the  ballot  paper  might  have  at  the  outset  created  difficulties. 
A  very  strong  example  of  the  severe  consequences  which  in 
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England  may  result  from  a  technical  error  has  lately  been  seen  in 
the  case  of  Gothard,  etc.,  Petitioners  v.  Clarke,  etc,  (C.  P.  Div.,  April 
26, 1880).  The  election  in  question  was  a  municipal  one,  and  the 
nomination  took  place  in  the  usual  manner,  the  nomination  paper 
being  signed  by  burgesses  of  the  borough,  according  to  the  provi- 
sions of  the  regulating  statute,  namely,  "  The  Municipal  Elections 
Act,  1875  "  (38  and  39  Vict  c.  40).  The  second  clause  of  the  first 
section  provides  inter  alia  for  a  nomination  in  writing,  and  that 
the  writing  should  be  ''  subscribed  by  two  enrolled  burgesses  of 
such  borough  or  ward  as  proposer  and  seconder,  and  by  eight  other 
enrolled  burgesses  of  such  borough  or  ward  as  assenting  to  the 
nomination.  .  .  .  The  nomination  paper  shall  state  the  sur- 
name and  other  names  of  the  person  nominated,  with  his  place  of 
abode  and  description,  and  shall  be  in  the  form  No.  2,  set  forth  in 
the  first  schedule  to  this  Act,  or  to  the  like  efifect"  In  the  parti- 
cular instance  we  are  considering  the  nomination  paper  was  duly 
filled  up  by  the  proposer  and  seconder,  and  by  the  eight  assenters, 
but  the  number  of  one  of  these  assenters  on  the  burgess  roll  was 
incorrectly  given  as  695  instead  of  704,  which  was  the  proper 
niimber  on  the  burgess  roll.  The  form  of  the  schedule  prescribed 
by  the  Act,  after  giving  the  name  of  the  borough  and  the  nature 
and  date  of  the  election,  proceeds  thus : — 

We,  the  undersigned,  being  respectively  enrolled  burgesses,  hereby  nomi- 
nate the  following  person  as  a  candidate  at  the  said  election. 


{Signed)        A.  B.  of  * 
C.  D.  of  * 

We,  the   undersigned,  being  respectively  enrolled  burgesses,  do  hereby 
assent  to  the  nomination  of  the  above  person  as  a  candidate  at  the  said 
election. 
Dated  this  day  of  18    • 

{Signtd)        E.  F.  of  * 
G.  H.  of  ♦ 
and  six  others. 

*  The  number  on  the  burgem  roll  of  the  burgess  subscribing,  with  the  situation  of  the 
property  in  respect  of  which  he  is  enrolled  on  the  burgess  roll. 

We  have  been  careful  to  give  in  full  the  form  of  the  schedule, 
because  it  is  a  very  impoitant  factor  in  arriving  at  an  opinion  as 
to  the  character  of  the  objection  taken  to  this  nomination,  and 
generally  as  to  the  value  of  these  technical  questions. 

In  Mr.  Gothard's  case  the  error  arose  in  somewhat  a  peculiar 
way,  as  the  person  who  filled  in  the  nomination  paper  had  taken 
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the  number  from  a  copy  of  the  burgess  roll  certainly,  but  from 
what  turned  out  to  be  an  uncorrected  proof.  It  was  openly  ad- 
mitted, and  will  be  found  to  have  been  so  on  reference  to  the 
report,  that  no  person  was  misled,  or  could  have  been  misled,  by  the 
inaccuracy  in  the  elector's  number,  and  further,  that  in  every  other 
respect  the  nomination  paper  was  unobjectionable.  On  this  parti- 
cular ground,  however,  an  objection  was  made,  and  the  mayor,  who 
was  the  returning  officer,  sustained  it,  and  thus  it  came  about  that 
the  other  candidate  (or  rather  body  of  candidates,  for  several  were 
nominated  together)  was  declared  duly  elected. 

Let  us  now  turn  to  the  other  Acts  of  Parliament  which  have  a 
bearing  on  this  question.  Firstly,  then,  we  find  that  the  Ballot 
Act,  1872  (35  and  36  Vict,  c  33),  in  its  13th  section  provides  that 
"  no  election  shall  be  declared  invalid  by  reason  of  a  non-com- 
pliance with  the  rules  contained  in  the  first  schedule  to  this  Act, 
or  any  mistake  in  the  use  of  the  forms  in  the  second  schedule 
to  this  Act,  if  it  appears  to  the  tribunal  having  cognizance  of  the 
question  that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  this  Act,  and  that  such  non- 
compliance or  mistake  did  not  afiTect  the  result  of  the  election." 
These  rules  are  scheduled  as  in  the  Municipal  Elections  Act,  1875, 
and  the  forms  are  the  same,  with  the  exception  of  the  note  as  to 
the  number  on  the  burgess  roll,  and  the  situation  of  the  property 
qualification  of  the  nominating,  seconding,  or  assenting  burgess. 
Secondly,  we  have  in  the  Parliamentary  and  Municipal  Eegistra- 
tion  Act,  1878  (41  and  42  Vict.  c.  26),  a  provision  (section  41)  that 
"  section  13  of  the  Ballot  Act  shall,  with  respect  to  any  municipal 
election,  apply  to  non-compliance  with  any  of  the  provisions  of  or 
mistake  or  error  in  the  use  of  any  of  the  forms  prescribed  by  the 
Municipal  Elections  Act,  1875."  Surely  it  may  be  said,  as  indeed 
it  was  strongly  argued,  this  was  enough  to  allow  of  the  correction 
of  the  error.  What  was  the  intention  otherwise  of  making  any 
such  provision  in  this  latest  municipal  statute  in  1878  ?  It  could 
only  be  to  give  effect  to  principles  rather  than  to  technicalities, 
and  to  see  that  justice  was  done.  The  result  of  the  action  of  the 
mayor  was  to  strike  out  of  the  list  of  candidates  a  body  of  gentle- 
men who  had  the  undoubted  support  of  a  large  number  of  rate- 
payers, by  whom  they  were  chosen  as  candidates  for  the  magisterial 
ofBces  of  the  borough,  and  the  action  of  the  mayor,  who  thus  got  rid 
of  them,  ought,  we  think,  to  have  been  reviewed  and  considered. 
There  was  also  the  argument  founded  upon  the  provision  of  the 
1875  Act  we  have  already  quoted.  It  is  not  so  stated  in  the  report, 
but  it  seems  probable  that  this  argument  was  twofold,  embracing 
on  the  one  hand  the  force  of  the  words  "  or  to  the  like  effect," 
which  follow  the  directions  as  to  the  use  of  the  scheduled  form, 
and  on  the  other  hand  pointing  out  the  peculiarity  in  the  schedule 
itself  of  the  shape  in  which  the  direction  as  to  the  immber  of  the 
burgess  is  given.     It  will  probably  have  been  observed  from  the 
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specimen  we  have  given  that  this  direction  occurs  not  merely  in  a 
schedule,  as  to  the  strict  unbending  application  of  which  there  ai^ 
relaxing  clauses  in  other  Acts  made  applicable  to  the  particular 
one  we  are  discussing,  but  also  that  it  is  given  in  a  sort  of  foot- 
note to  the  schedule,  of  which  it  can  scarcely  be  properly  said  to 
form  a  part.  Finally,  we  may  observe  that  the  whole  thing  is  a 
matter  not  of  enactment  and  obligatory  force  in  this  view,  but 
rather  of  direction  for  the  carrying  out  properly  the  Act,  of  wliich 
the  principle  and  the  spirit,  rather  than  the  letter  and  the  stern 
form,  are  to  be  desiderated. 

To  these  arguments,  however,  the  Court  seems  to  have  turned  a 
deaf  ear,  and  their  judgment  finds  that,  firstly,  the  provisions  of  the 
Act  38  and  39  Vict  c.  40,  were  obligatory,  and  not  merely  directory ; 
and  secondly,  that  section  13  of  the  Ballot  Act  did  not  apply  to 
questions  raised  before  the  returning  officer  in  this  way.  It 
followed  that  if  every  bit  of  the  schedule  was  obligatory  it  had 
not  been  complied  with,  and  if  it  could  not  be  remedied  then  there 
was  an  end  of  the  business.  What  strikes  us  with  astonishment 
especially  in  this  instance  is  the  i*emarkable  position  of  impregnable 
wisdom  in  which  a  returning  officer  in  England  seems  to  be  placed 
by  the  judgment.  Mayors  of  boroughs  (we  do  not  even  know 
what  the  borough  was  in  this  case)  are  not  usually  trained  men 
of  the  law,  and  not  unfrequently  absolutely  ignorant  of  it,  yet,  if  we 
have  not  misunderstood  this  decision,  Justices  Grove  and  Lopes 
have  refused  to  consider  the  provisions  of  a  section  of  the  Ballot 
Act  expressly,  l>y  a  separate  statute,  declared  to  apply  to  the  Act, 
of  which  the  interpretation  was  subjudice,  on  the  ground  that  these 
provisions  all  passed  in  the  interest  of  justice  to  the  spirit  rather 
than  to  the  letter  did  not  apply  to  questions  arising  as  this  one 
did. '  That  section  of  the  Ballot  Act  seems  to  us  to  contain  two 
grounds  on  which  the  validity  of  an  election  may  be  defended : 
1st,  that  the  principle  on  which  it  was  conducted  was  in  accord 
with  that  of  the  body  of  the  Act ;  2nd,  that  there  was  not  any 
effect  upon  the  result  of  the  election  produced  by  the  non- 
compliance. Here  of  course  the  case  was  one  not  of  declaring  an 
election  invalid,  but  it  might  be  called  of  nipping  it  in  the  bud,  and 
we  think  that,  mutatis  miUandis,  the  same  rules  ought  to  apply. 
Again,  of  course  the  result  of  the  election  itself  was  affected  by 
what  was  done  in  non-compliance  with  the  words  of  the  schedule, 
but  it  was  so  affected  by  getting  rid  in  summary  fashion  of  the 
whole  contest.  We  further  venture  to  point  out  that  the  election, 
or  rather  the  nomination,  as  the  initiatory  stage  of  the  election, 
was  conducted  in  accordance  at  any  rat6  with  the  general  spirit  of 
the  Act,  and  that  being  so,  the  result  attained  is  much  to  be 
regretted.  It  is  to  be  hoped  that  the  day  is  far  distant  when  to 
such  technical  objections  any  court  in  Scotland  would  give  effect 
As  has  been  pointed  out  often  before  this,  love  of  technicalities  is 
not  a  little  interwoven  with  an  elaborate  system  of  reporting. 
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EDglish  lawyers  are  governed  to  an  amazing  degree  by  precedent, 
and  they  pile  authority  upon  authority  so  as  to  make  what  they 
deem  an  impregnable  position,  though  in  truth  the  lowest  brick  of 
the  structure  may  be  an  unsound  one.  They  will  go  back  to  the 
most  astonishingly  ancient  cases,  quote  them,  be  listened  to,  and 
actually  get  judgments  in  their  favour,  and  this  because  the  noble 
army  of  reporters  has  bjeen  working  for  the  amplification  of  the  law 
since  time  out  of  mind  it  may  be  said.  It  is  different  with  us 
here  in  Scotland.  An  authority  before  the  days  of  the  legal  lexi- 
cographer Morrison  is  rarely  quoted,  and  as  rarely  receives  much 
attention ;  even  the  earlier  days  of  the  Faculty  Keports  excite  little 
judicial  comment,  and  less  enthusiasm.  Untrammelled  by  so 
severe  a  system,  authority  and  precedent  receive  their  just  weight, 
but  equitable  considerations  and  principles  also  are  regarded.  As 
the  present  system  continues  this  may  change,  still  it  is  to  be 
hoped  that  we  are  yet  a  long  way  from  the  risk  of  having  technical 
rules  applied  in  the  manner  in  which  they  have  been  in  Gotliard 
V.  Clarke, 
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The  reign  of  Charles  I.  certainly  affords  the  materials  for  one  of 
the  most  interesting  and  romantic  chapters  in  the  history  of  treason. 
In  addition  to  the  *'  blessed  martyr "  himself,  whose  offence  was 
alleged  to  be  treason,  we  have  the  cases  of  Laud  and  Strafford,  in 
whom  some  people,  even  to  this  day,  can  discover  the  elements  of 
the  saint  and  the  hero.  Strafford  kneeling  to  receive  the  blessing 
of  his  spiritual  father  the  imprisoned  primate,  himself  awaiting  a 
similar  doom,  and  Charles  blotting  with  his  tears  the  parchment 
which  was  to  consign  his  faithful  servant  to  a  cruel  death,  are 
touching  pictures.  There  is  a  certain  novelty  too  about  the  cir- 
cumstances of  the  great  treason  trials  of  this  reign.  If  not  alto- 
gether unprecedented — we  have  to  go  back  centuries  for  a 
precedent — we  find,  as  we  found  in  the  reign  of  the  second  Richard, 
another  power  besides  that  of  the  king  arisen  in  the  State,  and 
strong  enough  to  call  men  to  account  for  the  excesses  of  what  at 
one  time  might  have  been  honoured  as  devoted  loyalty. 

And  yet,  as  pointed  out  by  Mr.  Bund,  this  reign  "  contains  no 
legislation  on  the  law  of  treason ;  we  also  meet  with  comparatively 
few  trials  for  this  offence."  But  there  were  one  or  two  very  iul- 
portant  points  decided.  Thus  the  judges  called  together  for 
consultation  on  the  course  to  follow  in  the  case  of  one  Pine, 
came  to  be  of  opinion  that  mere  words,  though  evidence  of  a 
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corrupt  heart,  could  not  be  in  themselves  treason,  nor  could  an 
indictment  for  that  offence  be  framed  upon  tliem.  Pine  had 
expressed  but  a  poor  estimate  of  the  royal  character.  A  friend 
had  informed  him  that  he  had  seen  the  king,  and  this  led  Pine  to 
observe,  "  Then  thou  hast  seen  as  unwise  a  king  as  ever  was,  and 
so  governed  as  never  king  was,  for  he  is  carried  as  a  man  would 
carry  a  child  with  an  apple :  therefore  I  advised  men  to  refuse  to 
do  our  duties  to  him."  Several  of  the  cases  in  point  quoted  at 
this  judicial  consultation  seem  to  have  occurred  in  the  reign  of  an 
equally  unfortunate  monarch,  Henry  VI.  One  woman  was  then 
put  to  death  for  having  called  the  king  a  fool,  and  a  known  fool 
throughout  the  whole  kingdom  of  England,  and  for  similar  expres- 
sions others  were  at  least  indicted.  It  is  difficult  to  imagine  Pine 
escaping  a  charge  of  treason  in  the  reign  of  Elizabeth,  or  even  in 
that  of  her  immediate  successor;  but  the  judges  of  Charles,  in 
spite  of  Court  influence  and  a  long  string  of  precedents,  found 
that  his  oflence  was  not  treason.  Another  point  gained  for  the 
cause  of  freedom  arose  in  the  case  of  the  notorious  Felton,  who  was 
threatened  by  Laud  with  the  rack  if  he  would  not  disclose  the 
names  of  his  associates.  But  it  is  singular  to  find  the  question  at 
once  raised,  even  amongst  the  members  of  Council  themselves, 
whether  the  threat  thus  made  by  the  most  reverend  father  could  be 
lawfully  carried  into  execution,  when  we  recollect  how  systematically 
torture  had  been  used  throughout  the  reigns  of  the  Tudors  and  of 
James,  and  the  important  evidence  for  which  Government  had  to 
thank  its  use.  This  hesitancy  where  the  murderer  of  a  great  Court 
favourite  and  powerful  noble  was  concerned  is  certainly  surprising, 
and  marks  a  decided  advance  upon  the  former  state  of  things. 
The  question  was  put  point  blank  to  the  judges,  whether  Felton 
might  be  racked,  and  the  answer  given  unanimously  was  that  no 
such  punishment  was  known  in  law.  Again,  the  judge  in  this  case 
decided  that  the  arbitrary  punishment  of  cutting  off  Felton's  hand, 
which  it  was  proposed  to  inflict  prior  to  execution,  could  not  be 
permitted  on  the  ground  that  in  all  murders  judgment  was  the 
same.  "  It  is  the  fashion,"  says  Mr.  Bund,  "  to  abuse  Charles  L's 
judges,  to  speak  of  them  as  persons  who  betrayed  their  country 
and  the  liberties  of  their  countrymen.  They  may  have  done  so. 
But  having  regard  to  the  position  in  which  they  stood,  it  will  be 
difficult  to  find  any  body  of  men  who  did  more  to  check  the  royal 
prerogative,  more  to  secure  the  happiness  of  the  subject  than  those 
judges  who  decided,  while  Charles  was  yet  in  the  height  of  his 
power,  that  words  were  not  treason,  that  torture  was  illegal,  that 
the  king  could  not  alter  the  sentence  prescribed  by  the  law. 
When  viewing  their  conduct  in  the  cases  of  the  five  knights,  of 
Eliot,  of  ship-money,  and  joining  in  the  blame  their  decisions  have 
brought  upon  them,  it  should  be  remembered  that  they  also  decided 
Pine's  case  and  Felton's  case." 

A  very  different  kind  of  interest  attaches  to  the  case  of  Lord 
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Rea,  which  exhibits  the  whole  preliminary  process  of  a  trial  by 
battel  in  the  Court  of  Chivalry ;  and  a  curious  process  it  is,  a  strange 
mixture  of  a  tournament  and  an  ordinary  civil  lawsuit,  one  by 
which  we  could  imagine  Don  Quixote  and  Blackstone  being  alike 
attracted.  Even  at  that  period  such  a  mode  of  settling  a  dispute 
was  unusual,  and  indeed  antiquated,  and  it  is  somewhat  difficult  to 
find  the  record  of  a  case  in  which  there  really  was  a  combat  after 
all  in  spite  of  the  bold  challenges  and  readiness  expressed  to  defend 
pleas  with  the  pleader's  body  which  enliven  the  old  English  law 
reports  from  time  to  time. 

In  cases  of  treason  the  battel  could  only  take  place  in  the  Court 
of  the  Constable  and  Marshal,  a  court  which,  it  seems,  had  to  be 
revived  to  meet  this  special  case  of  Lord  Rea.  In  fact,  had  the 
Crown  refused  to  appoint  a  constable,  the  appeal  for  combat 
would  have  been  made  in  vain.  The  Court  of  the  Constable  and 
the  Marshal  was  a  formidable  institution  at  one  time,  and  in  the 
reign  of  Richard  II.  its  jurisdiction  had  to  be  defined,  as  the  Com- 
mons were  making  grievous  complaints  of  its  encroachments. 
Latterly  the  criminal  jurisdiction  of  this  Court  seems  to  have  been 
restricted  to  cases  of  treason  arising  without  the  realm.  The  van- 
quished party,  if  he  survived  the  combat,  was  treated  just  as  if  a 
verdict  had  gone  against  him,  and  might  then  be  sentenced  and 
punished. 

The  origin  of  Rea's  case  we  relate  in  the  words  of  Justice  White- 
lock,  who  was  present  at  a  consultation  of  the  judges  held  for  the 
purpose  of  deciding  the  procedure.  "  The  matter  consulted  of  was 
to  give  our  opinion  concerning  the  conference  had  in  (Jermany 
between  certain  Scottish  gentlemen  about  the  making  of  the  Mar- 
quis of  Hamilton  the  head  of  a  party  against  the  king  and  his 
kingdoms  of  England  and  Scotland.  The  Lord  Rea,  a  Scottish 
baron,  did  impeach  Ramsay  and  Meldrum  for  moving  him  to  this 
conspiracy ;  they  denied  it  punctually,  and  no  witness  could  be 
produced  Ramsay,  a  soldier,  offered  to  clear  himself  by  cumbat 
that  he  was  innocent,  and  the  appellant  accepted  of  his  offer.  The 
king  was  desirous  it  should  be  put  upon  a  duel,  and  we  were  con- 
sulted with,  first,  what  the  offence  was,  and  second,  where  the  trial 
might  be.  We  all,  with  the  Lord  Keeper,  were  of  the  opinion, 
first,  that  it  was  a  high  and  horrible  treason  if  that  in  the  examina- 
tions were  found  true;  secondly,  that  the  trial  might  be  by  an 
appeal  of  treason  upon  which  the  combat  might  be  joined,  but  the 
king  must  make  a  constable  durante  bene  placUo,  for  the  marshal 
could  not  take  the  appeal  without  him,  that  it  must  be  after  the 
manner  of  the  civil  law,  and  we  not  to  meddle  in  it** 

Accordingly  great  preparations  were  made.  Lord  Arundel  and 
Surrey  was  the  Earl  Marshal,  who  came  into  the  Court  ushered  by 
nine  heralds  with  their  sergeants-at-arms.  The  Scottish  Earl  of 
Lindsay  was  appointed  Lord  High  Constable,  and  along  with  him 
were  a  number  of  special  commissioners.    After  the  commission 
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from  tbe  king  to  the  constable  had  been  read,  his  silver  staff  of 
office,  half  a  yard  long,  headed  with  a  crown  of  gold,  was  delivered 
to  him.  Then  was  brought  in  the  appellant ''  apparelled  in  black 
velvet,  trimmed  with  silver  buttons,  his  sword  in  a  silver  em- 
broidered belt,  his  order  of  a  Scotch  baronet  about  his  neck," 
accompanied  by  four  sureties  and  his  counsel  The  defendant  then 
appeared,  dressed  in  scarlet  and  silver  lined  with  sky-coloured 
plush.  Proceedings  commenced  by  the  Earl  Marshal  expound- 
ing "  the  laws  of  the  Court  of  Chivalry  and  the  manner  of  proceed- 
ing therein,  according  to  the  law  and  custom  of  arms,  showing  that 
it  was  as  legal  and  agreeable  to  right  and  justice  as  any  judicial 
process  in  any  other  court  of  this  realm,  especially  when  the 
nature  of  the  cause  required  it."  This  was  supplemented  by  a 
speech  from  Dr.  Duck,  the  king's  advocate,  upon  apparently  the 
same  subject.  Lord  Bea's  appeal  was  read,  in  which  was  set 
forth  the  treasonable  conversation  which  he  alleged  liamsay  had 
held  with  him,  and  it  ended  thus:  ''But  if  thou,  the  said  £arasay, 
shall  deny  the  premises,  or  say  thou  hadst  not  the  same  discourse, 
or  to  the  same  effect,  with  me  at  the  aforesaid  time  and  places,  1, 
the  aforesaid  Donald,  Lord  £ea,  say  and  affirm  that  thou,  David 
Bamsay,  art  a  false  traitor,  and  liest  falsely.  And  in  case  the  pre- 
mises cannot  otherwise  be  found  out  by  the  sentence  of  this  Court, 
proffer  myself  ready,  by  the  help  of  God,  to  prove  and  justify  this 
my  accusation  and  appeal  by  my  body  upon  thy  body,  according 
to  the  law  and  customs  of  weapons,  in  a  duel  to  be  performed  in 
the  presence  of  our  lord  the  king." 

After  the  challenger  had  flung  down  hLs  glove  in  presence  of 
the  Lords  Constable  and  Marshal,  the  defendant  delivered  his 
answer,  in  which  he  denied  the  accusations,  and  declared  his  readi- 
ness ''to  justify  and  prove  this  in  a  duel,  according  to  the  laws  and 
customs  of  arms,  and  of  this  Court,  by  his  body  upon  the  body  of 
the  said  Donald,  Lord  Eea,  as  it  should  seem  good  to  the  Court." 
And  then  he  threw  down  his  glove  also.  The  gloves  were  duly 
picked  up  and  handed  to  the  Lord  Constable  by  the  herald,  and  the 
parties  were  placed  under  arrest  until  they  had  produced  lists  of 
sureties,  which  seems  to  have  been  immediately  done.  But  matters 
were  not  yet  ripe  for  the  combat,  as  one  might  have  imagined  they 
should  now  have  been.  The  Court  was  adjourned  for  the  purpose 
of  hearing  Eamsay's  defence,  a  long  document  handed  in  at  the 
next  meeting,  and  counsel  was  then  heard  on  his  behalf,  who 
stated  reasons  why  his  client  could  legally  decline  to  fight,  and 
witnesses  were  then  examined.  It  was  not  until  the  Court  had 
held  a  third  sederunt,  as  we  should  call  it,  that  the  Earl  Marshal 
gave  a  sort  of  judgment,  the  effect  of  which  was  to  shut  the  parties 
up  to  fight,  and  their  bill  of  appeal  and  defence  was  read,  signed, 
and  sealed  by  them.  The  award  of  battel  was  then  given  by  the 
Lord  Constable,  who, ''  taking  the  bill  of  appeal  in  his  hand  and 
folding  it  up,  put  it  in  the  glove  which  Lord  Bea  had  cast  forth  in 
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the  Court  for  a  pawn  in  their  behalf,  and  held  the  bill  and  glove 
in  his  right  hand,  and  in  his  left  hand  the  answer  and  glove  or 
pawn  of  David  Samsay,  and  then  joining  the  bill  and  answer  and 
gloves,  and  folding  them  together."  The  award  proceeded  in  the 
name  of  the  Trinity, "  the  only  God  and  Judge  of  battles,"  and  fixed 
the  place  and  day  and  hour  of  meeting. 

Lord  Eea  then  delivered  a  speech,  a  sort  of  protest  of  the 
nature  of  our  Scottish  oath  of  calumny,  and  expressing  his  cheer- 
ful acquiescence  in  the  duel  now  decreed.  Ramsay's  application 
for  an  earlier  day  was  unsuccessfuL  The  parties  were  released 
from  imprisonment,  but  restricted  to  certain  localities.  Lord  Eea 
was  not  to  go  westward  beyond  Charing  Cross,  nor  Bamsay  east- 
ward beyond  WhitechapeL  To  each  of  them  were  assigned  a 
spear,  a  long  and  short  sword,  and  a  dagger.  Lord  Bae  made  a 
number  of  applications :  "  for  a  chirurgeon  with  his  ointments  and 
instruments ; "  for  "  a  seat  or  pavilion  or  other  coverture  to  rest 
himself,  that  he  might  have  bread,  wine,  or  other  drinks,  iron 
nails,  hammer,  file,  scissors,  bodkin,  needle,  thread,  armourer  and 
tailor  with  their  instrumeuts,  and  other  necessaries  to  aid  and 
serve  him,  and  about  his  armour  and  weapons,  apparel  and 
furniture,  as  needs  required."  He  asked  the  Court  to  provide 
'*  that  his  adversary  should  not  be  permitted  to  make  him  stay  and 
attend  too  long  under  pain  of  being  convict,"  to  guard  the  lists,  to 
permit  him  to  ride  out  and  view  the  ground,  and  if  he  fell  to 
grant  leave  to  his  friends  to  give  him  Christian  burial.  His 
various  petitions  were  severally  dealt  with  by  the  Court,  as  was 
also  an  application  relating  to  the  arms  to  be  used  made  by  his 
opponent.  The  day  fixed  for  the  duel  was  12th  April  1632.  On 
the  10th  the  Court  again  met  in  the  Council  Chamber,  Whitehall, 
when  an  adjournment  of  the  duel  until  the  17th  of  May  was 
announced.  Another  meeting  of  the  Court,  and  the  last,  was  held 
on  the  12th  of  that  month,  when  the  Constable  and  Marshal 
announced  that  both  Rea  and  Ramsay  were  to  be  sent  to  the  Tower 
"till  by  sureties,  to  be  approved  by  his  majesty,  they  gave  in 
sufficient  caution  that  neither  in  their  own  person,  nor  by  any  in 
their  families,  nor  by  their  procurement  or  assent  they  would 
attempt  anything  the  one  against  the  other,  and  that  as  long  until 
it  seemed  good  to  his  majesty  to  set  them  at  liberty."  This  was 
followed  by  a  royal  letter  revoking  the  authority  which  had 
created  the  Court  and  legalized  the  trial  Thus  by  a  simple 
exercise  of  the  royal  authority  all  this  pomp  and  ceremony,  all 
the  legal  ingenuity  exhibited  in  petitions  and  answers,  and  the 
speeches  of  counsel  went  for  nothing,  and  the  very  tribunal  itself 
vanished  from  existence  A  trial  by  battle  was,  as  many  of  our 
readers  know,  attempted  for  the  last  time  in  the  year  1819. 

In  the  £arl  of  Bristol's  case  the  question  was  raised,  **  whether 
a  person  arraigned  of  treason  or  felony  ought  by  the  fundamental 
laws  of  this  realm  to  have  counsel?"    The  king  had  granted 


802  TREASON  AKD  T&TALS  FOB  TREASON. 

counsel  to  Lord  Bristol,  who  was  accused  of  treason,  and  now 
wished  to  test  the  legality  of  this  royal  act.  The  answer  was 
unanimous.  Counsel  could  not  be  allowed  in  such  cases  except  upon 
a  matter  of  law.  It  may  be  prejudice  and  ignorance  on  our  part, 
but  this  principle  of  the  English  criminal  law  has  always  seemed 
to  us  most  unreasonable  and  inconsistent,  and  the  existence  of  such 
a  rule  down  to  modem  times  a  remarkable  instance  of  blind 
conservatism.  We  call  it  inconsistent,  for  if  it  be  also  a  principle 
of  the  law  that  an  accused  person  is  presumed  to  be  innocent  until 
proved  guilty,  why  place  him  under  any  disadvantage?  The 
distinction  too  between  civil  and  criminal  proceedings  is  not  so 
marked  in  England  as  in  Scotland.  In  the  former  country  a  private 
individual  may  sue,  whether  it  be  in  the  criminal  or  civil  court, 
but  the  plaintiff  had  never  the  advantage  over  the  defendant  which 
this  law  awarded  to  the  prosecutor.  And  why  draw  a  line  between 
great  and  minor  offences  ?  The  object  of  a  court  of  law  is  to 
acquit  the  innocent  and  convict  the  guilty,  whatever  be  the  charge 
made  against  them ;  and  if  the  charge  is  a  serious  one,  the  accused 
has  all  the  more  need  of  counsel  The  Scottish  lawyer  may  well 
feel  a  sense  of  honest  pride  when  he  calls  to  mind  that  never,  even 
in  the  darkest  days  of  the  Lauderdale  ministration,  was  a  prisoner 
in  this  country  left  defenceless  by  the  operation  of  the  very  law 
which  was  bound  to  protect  him. 

In  the  case  of  Bensted  (who  was  one  of  a  set  of  rioters  who 
aimed  at  the  destruction  of  Archbishop  Laud)  it  was  held  by  a 
majority  of  the  judges  that  to  break  open  a  prison  in  which  there 
are  traitors  and  thus  enable  them  to  escape  is  in  itself  an  act  of 
treason,  although  the  prison-breaker  did  not  know  that  thei'e  were 
traitors  within  its  walls.  It  may  be  difficult  to  reconcile  this 
decision  with  the  letter  of  the  treason  statutes,  and  its  soundness  has 
been  questioned,  but  surely  it  is  not  inconsistent  with  the  principle 
by  which  a  person  who  does  an  unlawful  act  is  liable  for  the  con- 
sequences, whether  it  brings  about  what  he  intends  or  not. 

The  case  of  Goodman  illustrates  the  peculiar  position  with 
regard  to  his  Parliament  in  which  the  unfortunate  Charles  found 
himself  by  the  year  1641.  Goodman's  treason  consisted  in  the 
fact  that  he  was  a  Jesuit  found  resident  within  the  realm  for  a 
period  exceeding  forty  days.  It  was  a  second  offence,  and  he  was 
condemned  to  die.  He  obtained  a  royal  reprieve,  as  Charles 
thought  there  had  been  no  instance  either  in  the  reign  of  his  father 
or  of  Elizabeth  in  which  religion  alone  could  be  said  to  have  been 
punished  with  death.  The  House  of  Commons  resented  this 
exercise  of  royal  clemency  and  took  measures  to  have  a  conference 
with  the  Lords,  whose  assistance  they  desired  "  to  discover  such 
instruments  as  have  dared  to  intercede  for  the  interruption  of 
public  justice  against  such  offenders."  The  poor  king  tried  in  the 
first  place  to  get  out  of  it  by  engaging  that  the  obnoxious  Groodman 
should  be  imprisoned  or  banished  ''  to  secure  his  people  that  this 
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man  sliould  do  no  hurt."  But  this  did  not  satisfy  the  Houses  of 
Parliament,  who  went  on  to  point  out  specific  reasons  for  enforcing 
the  law,  such  as  the  spread  of  Popery,  the  existence  of  a  Papal 
Nuncio  in  London,  and  triumphantly  they  "  do  further  inform  that 
some  Jesuits  and  priests  had  been  executed  in  the  time  of  Queen 
Elizabeth  and  King  James  of  happy  memory."  Charles  of  course 
had  to  give  in,  hinting  at  the  same  time  that  such  severity  in 
England  might  prejudice  the  condition  of  Protestants  abroad. 
"  Seeing,"  he  says,  "  I  am  pressed  by  both  Houses,  I  give  way  to 
his  execution  because  I  will  avoid  the  inconveniency  of  giving  so 
great  a  discontent  to  my  people  as  I  conceive  this  mercy  may 
produce,  therefore  I  do  not  resist  this  particular  course  to  both  the 
Houses;  but  I  desire  them  to  take  into  their  consideration  the 
inconveniences  as  I  conceive  may  upon  this  occasion  fall  upon  my 
subjects  aud  other  Protestants  abroad,  especially  since  it  may  seem 
to  other  States  to  be  a  severity :  which  being  thus  represented  I 
think  myself  discharged  from  ail  ill  consequences  that  may  ensue 
upon  the  execution  of  this  person."  Poor  Goodman  himself  pre- 
sented a  petition  to  the  king,  in  which,  instead  of  craving  mercy, 
he  says,  "  These  are  humbly  to  beseech  your  majestic  rather  to 
remitt  your  petitioner  to  theire  mercyes  that  are  discontented  than 
to  lett  him  live  the  subjict  of  so  great  discontent  in  your  people 
against  your  majestic ;  for  it  hath  pleased  God  to  give  me  the  grace 
to  desire  with  the  prophett  that  if  this  storme  be  raised  for  me,  I 
may  bee  cast  into  the  sea  that  others  may  avoyde  the  tempest." 

Under  the  Commonwealth  the  Duke  of  Hamilton  was  tried  for 
treason,  and  he  took  the  plea  that  he  was  not  an  English  subject, 
and  that  in  invading  England  with  an  army  he  was  ouly  obeying 
the  Parliament  of  his  native  country.  He  had  counsel  assigned  to 
him,  one  of  whom  was  the  celebrated  lawyer  Hale.  There  was  a 
peculiarity  in  the  case  arising  from  the  fact  that  the  duke  held 
the  English  title  of  Earl  of  Cambridge,  and  was  the  son  of  a  natur- 
alized Englishman,  although  born  before  the  Act  of  naturalization 
had  been  passed.  Hale  made  a  great  speech  upon  the  various 
points  raised,  and  founded  upon  the  precedent  of  David  Bruce,  King 
of  Scotland  and  Earl  of  Huntingdon,  who,  it  was  found,  could  not  be 
tried  as  a  traitor  in  England.  On  the  other  hand,  the  counsel  for 
the  people  (who  had  succeeded  in  office  the  Crown  officials)  main- 
tained not  only  that  the  duke  was  an  English  subject,  but  that  as 
Scotland  belonged  to  England,  the  Scotch  were  not  in  the  position 
of  aliens,  but  subjects.  The  Court  sustained  both  of  these  pleas, 
and  this  faithful  royalist  followed  his  sovereign  to  the  block  and 
died  as  a  traitor.  W.  G.  S.  &I. 
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The  Act  of  1701,  c.  6,  confers  upon  persons  committed  to  prison 
for  crime  the  power  of  compelling  the  prosecutor  to  bring  them  to 
trial  within  a  limited  period  therein  defined.  Upon  the  prisoner's 
being  committed  for  trial  he  may  pi*esent  a  petition  to  the  judge 
applying  for  letters  of  intimation  to  the  Lord  Advocate  or  the  Pro- 
curator Fiscal,  as  the  case  may  be,  calling  upon  him  within  the 
next  sixty  days  to  fix  a  diet  for  trial.  Without  entering  into 
details,  it  is  sufficient  for  our  present  purpose  to  say  that  one 
hundred  and  forty  days  is  the  longest  period  during  which  a 
person  accused  and  committed  for  trial,  if  he  uses  the  means 
which  the  Act  puts  within  his  power,  can  be  detained  in  prison 
before  his  case  is  brought  to  final  sentence. 

It  is  not  to  be  supposed  that  but  fur  the  statute  a  prisoner 
would  have  no  right  to  demand  that  he  shall  not  be  kept  in  prison 
for  an  indefinite  period  at  the  pleasure  of  the  prosecutor,  or  that 
the  Court  has  no  power  to  interfere  in  preventing  undue  delay  in 
bringing  cases  to  trial.  Prior  to  the  passing  of  the  statute  we  find 
instances  of  persons  accused  complaining  of  undue  delay,  and  we 
find  the  Court  exercising  its  right  of  interference  to  protect  the 
liberty  of  the  subject,  and  control  what,  but  for  it,  would  have  been 
the  arbitrary  discretion  of  the  prosecutor.  Baron  Hume  in  his 
Commentaries  on  the  Criminal  Law  of  Scotland  (ii  98),  in 
treating  of  "  those  provisions  which  the  law  has  made  to  hasten  the 
trial  and  shorten  the  confinement  of  such  unfortunate  persons  as 
cannot  find  or  are  not  entitled  to  bail,"  observes:  "This  im- 
portant object  was  not  entirely  unprovided  for  in  the  rude  con- 
dition even  of  our  ancient  practice ;  as  indeed  it  is  obvious  that  by 
its  very  constitution  every  court  of  criminal  justice  must  have  the 
power  of  correcting  the  greatest  and  most  dangerous  of  all  abuses 
of  the  forms  of  law — that  of  the  protracted  imprisonment  of  the 
accused,  untried,  perhaps  not  intended  ever  to  be  tried,  nay,  it  may 
be,  not  informed  of  the  name  of  the  accuser.  Accordingly  our  judges 
seem  always  to  liave  been  in  the  use  of  listening  to  complaints  of 
this  sort,  and  granting  redress  on  the  prisoner's  petition  according 
to  the  pressure  of  the  case."  And  he  gives  some  instances  of  the 
prisoner  being  released  at  once  where  the  wrong  was  undeniable ; 
and  other  instances  of  intimation  being  given  to  the  accuser,  and 
sometimes  even  to  tha  magistrates,  keepers  of  the  jail,  and  for 
obliging  them  to  say  by  a  certain  day  whether  they  were  to  insist 
against  the  prisoner,  and  within  what  time, "  wherein  if  the  accuser 
failed  by  not  appearing  on  this  notice,  or  not  complying  with  the 
order  to  fix  a  day  for  insisting,  the  prisoner  was  then  released, 
on  finding  caution  to  answer  at  any  time  when  he  should  be  after- 
wards called  on."  Sometimes  the  Court  at  once  fixed  a  day  for 
insisting  against  the  prisoner,  and  made  intimation  to  the  informer 
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that  liberation  would  be  granted  if  he  was  not  then  ready  to  go  on. 
An  Act  of  Adjournal  in  1675  ordains  the  magistrates  of  Edinburgh, 
and  the  "  guidman  of  the  Tolbooth/'  not  to  receive  any  prisoner 
unless  the  person  bringing  him  found  caution  to  insist  within  a 
limited  time — a  pretty  sharp  preventative  of  undue  delay,  and 
which  seems  pointed  at  prosecutions  by  private  persons — a  thing 
practically  obsolete  now. 

The  common-law  right  of  the  accused  and  the  common-law 
power  of  the  Court  still  subsist.  The  Act  of  1701  did  not  supersede 
the  common-law  right.  It  merely  provided  a  convenient  and  more 
efficacious  means  of  exercising  the  right.  On  cause  shown  the 
Court  would  still  interfere,  even  if  no  letters  of  intimation  had  been 
made.  (See  case  of  Keith  v.  itwd  Advocate^  June  4,  1875,  2  Eettie 
(Justiciary),  27.) 

The  means  provided  by  the  Act  for  preventing  the  undue  deten- 
tion of  a  prisoner  in  custody  before  bringing  him  to  trial  are 
effectual  enough  when  they  are  taken  advantage  of,  but  as  matter  of 
fact  they  are  seldom  taken  advantage  of.  The  expense  of  applying 
for  and  obtaining  letters  of  intimation  and  having  them  served  is 
not  great,  but  it  is  more  than  most  prisoners  are  able  to  afford. 
Besides,  few  prisoners  at  the  time  of  commitment  have  any  means 
of  obtaining  legal  advice.  Consequently  we  sometimes  meet  with 
cases  where  an  unfortunate  wretch  has  been  kept  in  prison  an 
unconscionably  long  time  before  being  brought  to  trial.  Lord 
Young,  to  his  credit  be  it  said,  when  cases  of  this  kind  have  come 
before  him,  as  they  not  unfrequently  have  done,  has  never 
failed  to  comment  in  language,  which  we  need  hardly  say  was 
not  wanting  in  incisive  force,  upon  the  injury  done  to  the 
accused  through  the  indolence  or  carelessness  of  the  public 
authorities.  In  April  last  a  man  was  tried  before  a  sheriff  and 
jury  at  Cupar  for  assault  with  intent  to  ravish.  He  had  been 
committed  in  the  preceding  August,  thus  lying  eight  months  in 
jail  before  being  tried  for  an  offence  the  usual  punishment  for 
which  (it  being  a  simple  case  of  the  kind,  no  aggravation  of 
effusion  of  blood  or  serious  injury  to  the  person  being  libelled)  is 
some  nine  months.  The  man  was  found  not  guilty.  Such  a  delay 
followed  by  such  a  result  is,  we  cannot  help  thinking,  a  kind  of 
proceeding  which  deserves  grave  animadversion.  There  is  sub- 
stantially no  redress  in  such  a  case.  No  doubt  by  rule  86  (23)  of 
the  rules  for  prisons  in  Scotland,  approved  of  by  the  Secretary  of 
State  under  the  Prisons  (Scotland)  Act,  1877,  it  is  provided  that 
a  prisoner  acquitted  or  discharged  without  being  brought  to  trial 
receives  "  the  net  profit  of  his  earnings  by  work  as  entered  in  the 
governors  books."  But  this  is  poor  enough  consolation  for  the 
misery  of  confinement ;  and  it  affords  no  compensation  at  all  (as 
indeed  what  could?)  for  the  injury  and  injustice  caused  by  what, 
even  in  the  best  view  of  the  case,  was  needlessly  long  confinement. 
What  is  desiderated  is  not  something  that  will  compensate  for 
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the  evils  caused  by  undue  delay,  but  something  that  will  pre- 
vent undue  delay.  In  England  we  notice  that  when  a  trial  is 
postponed  from  the  assizes  or  sessions  for  which  the  accused  has 
been  indicted,  which  may  be  done  at  the  instance  of  the  prosecutor 
or  the  accused,  the  applicant  "  must  satisfy  the  Court  by  affidavit 
that  there  is  a  sufficient  cause  for  the  postponement,  such  as  the 
illness  of  the  accused  or  the  unavoidable  absence  of  a  material 
witness.  ...  If  the  application  for  postponement  be  made  by  the 
prosecution,  the  defendant  may  be  discharged  on  his  own  recog- 
nizances "  (Harris*  Principles  of  the  Criminal  Law,  p.  354). 

The  Act  1701,  c.  2,  operates  beneficially,  but  its  operation  is 
limited.  It  is,  as  we  have  pointed  out,  only  in  a  comparatively 
few  instances  that  it  effects  its  object,  viz.  to  prevent  prisoners 
being  kept  an  unduly  long  time  in  prison  before  being  tried; 
because  the  poorer  class  of  prisoners,  that  is  to  say,  the  vast 
majority  of  prisoners  have  neither  the  knowledge  nor,  what  is  of 
much  more  importance,  the  money  requisite  to  set  the  machinery 
provided  by  the  Act  in  motion.  A  suggestion  has  recently  been 
made  in  a  daily  newspaper  that  the  evils  of  the  present  system 
may  be  remedied  by  remunerating  the  poor's  agents.  The  sugges- 
tion is  not  a  wise  one.  In  the  first  place,  there  is  no  chance  of 
its  being  adopted.  There  is  every  likelihood  that  the  expenses 
attendant  upon  the  administration  of  justice  will  be  cut  down, 
and  there  is  none  whatever  that  the  guardians  of  the  public  purse, 
tormented  by  that  "eternal  want  of  pence  which  vexes  public 
men,"  will  listen  to  a  proposal  to  strike  out  a  new  way  of  adding 
to  these  expenses.  In  the  second  place,  we  do  not  see  how  the 
plan  proposed  would  meet  the  difficulty  of  the  case.  Paying  the 
poor's  agents  would  not  pay  the  expense  of  obtaining  and  serving 
letters  of  intimation,  and  that  is  the  real  and  practical  difficulty  in 
the  matter.  And,  in  the  third  place,  the  suggestion  assumes  that 
it  is  only  by  setting  the  machinery  provided  by  the  Act  of  1701  in 
operation  that  the  evil  adverted  to  can  be  obviated.  Now,  there  is 
nothing  magical  about  the  Act.  It  is  not  one  of  the  fixed  laws  of 
nature.  Other  means  may  be  devised  without  putting  any  great 
strain  upon  one's  ingenuity.  Why  not  extend  the  principle  of  the 
Act  to  all  cases  ? 

It  is  to  be  remembered  too  that  the  scope  of  the  Act  is  limited. 
At  best  it  can  only  prevent  unduly-prolonged  confinement  of  the 
accused.  It  does  not  prevent  undue  delays  in  prosecutions.  It 
applies  only  to  the  case  where  the  accused  is  in  custody.  If  a 
man  is  out  on  bail  it  never  comes  into  operation,  and  if  he  gets  out 
on  bail  after  letters  of  intimation  have  been  obtained,  its  operation 
ceases.  (See  the  case  of  David  Balfour,  H.  C,  July  20,  1850,  John 
Shaw,  377.) 

If  the  principle,  to  carry  out  which  the  Act  was  passed,  is  good, 
why  should  it  not  be  extended  to  all  cases,  whether  the  machinery 
provided  by  the  Act  be  taken  advantage  of  or  not,  or  whether  the 
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accused  be  in  custody  or  not  ?  If  the  principle  of  the  Act  is  good, 
why  should  its  operation  be  prevented  by  the  poverty  of  the 
prisoner  ?  Is  not  the  case  pf  a  person  who  is  poor  and  unprotected 
the  very  case  where  the  law  should  step  in  and  afford  its  protection  ? 
Is  it  not  hard  for  a  person  of  the  better  class  who  is  able  to  get  out 
on  bail  to  have  a  criminal  charge  hanging  over  his  head  for  an 
indefinite  period?  If  the  course  of  public  justice  has  not  been 
interrupted — if  the  public  interest  has  suffered  no  detriment  in  the 
cases  to  which  the  Act  of  1701  applies,  and  in  which  advantage 
has  been  taken  of  its  provisions,  and  the  trial  has  been  forced  on 
so  that  no  longer  a  period  than  one  hundred  and  forty  days  has 
intervened  between  the  commitment  and  the  sentence  (surely  a 
sufficiently  long  time  for  an  innocent  man  or  for  any  man  to  remain 
in  prison  untried,  or  even  to  have  a  criminal  charge  hanging  over 
his  head) — ^is  there  any  reason  to  believe  that  the  public  interest 
would  suffer  detriment  if  the  principle  of  the  Act  were  fully  carried 
out,  and  it  were  made  imperative  to  bring  all  cases  to  trial,  at  least, 
not  later  than  one  hundred  and  forty  days  from  the  time  of  com- 
mitment, whether  the  accused  ran  his  letters  or  not,  or  whether 
the  Act  allowed  him  to  run  his  letters  or  not  ?  It  may  be  said 
that  if  this  were  done,  it  might  interfere  with  our  existing  Circuit 
arrangements.  Well,  what  if  it  did  ?  If  the  principle  is  a  good 
one,  the  machinery  of  justice  should  be  altered,  if  need  be,  in  order 
to  give  effect  to  it  It  is  to  take  a  perverted,  or  rather  an  inverted, 
view  of  matters  to  hold  that  the  principle  must  bend  to  the  details, 
not  the  details  to  the  principle.  Besides,  we  do  not  think  that 
there  would  be  very  many  cases  after  all  where  the  alteration 
suggested  would  cause  the  trial  to  come  off  before  the  usual  time 
for  holding  the  Circuit,  and  any  that  did  occur  could  be  provided 
for  by  sending  the  case  to  be  tried  before  the  High  Court,  as  is  not 
unfrequently  done  now  when  any  emergency  makes  that  course 
necessary  or  advantageous. 

The  subject  about  which  we  have  been  writing  is  one  which 
we  think  deserves  consideration — more  consideration  than  many 
subjects  about  which  more  noise  is  made.  We  confess  to  have 
little  faith  in  your  great  reforms,  which  people  agitate  about  for 
years  with  a  great  deal  of  clamour  and  claptrap,  which  are  to  set 
everything  and  everybody  right,  and  after  which  there  is  to  be  no 
more  sin,  or  folly,  or  misery  on  the  earth — all  nonsense  of  that  sort 
being  to  be  stopped  peremptorily  and  at  once.  We  get  them,  and 
we  find  that  we  are  pretty  much  where  we  were  before.  The 
Avatar  of  every  new  "  fad  "  is  the  Avatar  of  a  failure.  It  is  your 
little  reforms — reforms  in  matters  that  are  apt  to  be  overlooked — 
that  are  the  most  beneficial,  because  they  have  the  most  practical 
bearing  on  the  social  interests  of  men. 
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The  summary  procedure  in  criminal  cases  of  the  Sheriff  and  other 
inferior  courts  in  Scotland  was  carefully  considered  by  the  last 
Boyal  Commission  on  our  Courts  of  Law.  As  regards  trials 
without  a  jury,  almost  the  only  recommendation  they  made  in 
their  Fifth  Beport  was  one  which  has  been  practically  carried  out 
by  the  passing  of  the  Summary  Prosecutions  Appeals  Act,  1875. 
They  pointed  out,  that  while  in  the  majority  of  Sheriff  Courts, 
and  even  in  the  least  serious  kinds  of  summary  business,  the  old 
forms  of  the  Act  of  Adjournal,  17th  March  1827,  and  of  Sir 
William  Eae's  Act,  9  Geo.  IV.  c.  29,  were  still  followed,  yet  in 
some  Sheriff  Courts,  and  almost  universally  in  Justice  of  the  Peace 
Courts,  it  was  the  custom  to  use  the  forms  of  the  Summary  Pro- 
cedure Act,  1864.  The  effect  of  this  was,  "  that  while  the  ordinary 
criminal  proceedings  of  the  Sheriff  Court,  where  a  paid  and  pro- 
fessionally trained  magistracy  presides,  are  subject  to  review,  the 
provisions  of  the  Summary  Procedure  Act  have  practically  made 
the  proceedings  of  the  unpaid  and  unskilled  magistracy  final  and 
exempt  from  review  in  a  large  and  important  part  of  their  juris- 
diction." The  Commissioners  accordingly  recommended  that  pro- 
vision should  be  made  for  stating  a  case  as  is  done  under  the 
English  Summary  Procedure  Act,  and  in  Scotland  under  the 
Bevenue,  Assessed  Taxes,  and  Valuation  Acts.  Such  a  case  may 
now  be  stated  under  the  Act  of  1875.  It  must  stat«  a  point  of 
law  for  the  High  Court.  The  appellant  must  either  find  caution 
or  consign  at  the  discretion  of  the  inferior  judge.  The  Act  enables 
him  to  require  the  inferior  judge  to  note  objections  to  the  ad- 
mission of  evidence,  but  not  to  not«  the  evidence  generally,  as  is 
required  by  the  older  forms.  Hence  it  does  not  appear  how  the 
High  Court,  deciding  on  the  admission  or  rejection  of  evidence, 
could  at  the  same  time  ascertain  its  materiality  with  the  view  of 
setting  aside  or  upholding  a  sentence ;  or  whether,  having  decided 
the  point  of  law,  they  could,  under  the  power  to  remit  conferred  by 
the  statute,  give  the  inferior  judge  an  opportunity  of  considering 
whether  the  point  was  or  was  not  material  to  the  judgment  on 
which  his  sentence  proceeded.  This  omission  of  the  Act  of  1875 
is  the  more  surprising  that  the  obligation  of  a  criminal  judge  or  his 
clerk  to  take  down  the  evidence  is  far  more  strongly  based  on  the 
common  law  of  criminal  procedure  than  the  obligation  to  take 
notes  of  objections.  In  fact,  so  strong  was  this  obligation  that  it 
apparently  required  a  provision  in  Sir  William  Bae's  Act  (sec.  17) 
to  substitute  the  judge's  notes  for  a  complete  record  of  the 
evidence. 

The  question  may  be  put,  What  is  summary  business  in  Scotland? 
The  answer  is  a  little  doubtful  There  seems  to  be  no  definite  or 
hard  and  fast  line  on  one  side  of  whicli  it  is  invariably  incompetent 
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to  proceed  without  a  jury.  Of  course  in  our  settled  practice  the 
point  is  one  of  little  practical  interest.  Serious  cases  are  either 
tried  in  Justiciary,  where  there  is  no  summary  procedure,  or  by  a 
sherifif  with  a  jury.  On  the  other  hand,  in  the  statutes  creating 
a  vast  number  of  modern  offences  will  be  found  directions  with 
respect  to  the  mode  of  trial  which  are  decisive,  e.^.  a  section 
incorporating  the  Summary  Procedure  Act,  1864,  or  a  declaration 
that  the  offence  is  punishable  on  summary  conviction,  or  that  the 
penalties  may  be  recovered  in  a  summary  manner,  or  by  poinding, 
or  distress  and  sale,  or  other  summary  process  or  diligence  of  the 
like  nature.  At  least,  wherever  summary  conviction  under  a 
statute  may  be  followed  by  imprisonment  or  fine,  or  by  an  order 
to  do  some  act  and  to  be  imprisoned  in  default  of  performance, 
it  is  clear  from  the  4th  section  of  the  Summary  Procedure  Act 
that  its  provisions  may  be  applied.  What  may  be  called,  however, 
the  common  law  of  summary  conviction  is  contained  in  the  four 
statutes,  9  Geo.  IV.  c.  29;  11  Geo.  IV.  and  1  Will  IV.  c.  37; 
7  Will.  IV.  and  1  Vict.  c.  41 ;  and  19  and  20  Vict.  c.  68.  These 
afford,  at  least,  the  outlines  of  a  definition  based  not  on  the 
intrinsic  character  of  the  offence,  but  on  the  sentence  or  penalty 
inflicted  by  the  judge  of  summary  jurisdiction,  or  rather  craved  by 
the  prosecutor.  Thus  (1)  where  the  prosecutor  concludes  before 
the  sheriff  for  a  fine  not  exceeding  £10  with  expenses,  or  imprison- 
ment not  exceeding  sixty  days  with  caution  for  good  behaviour,  or 
to  keep  the  peace  for  six  months  under  a  penalty  not  exceeding 
£20 ;  (2)  where  the  prosecutor  concludes  before  the  sheriff  under 
the  Small  Debt  Act  for  a  statutory  penalty  not  exceeding  £8,  6s. 
8d.,  exclusive  of  expenses ;  (3)  where  before  magistrates  of  burghs, 
or  justices  of  the  peace,  the  prosecutor  concludes  for  a  fine  not 
exceeding  £5,  exclusive  of  expenses,  or  imprisonment  not  exceeding 
thirty  days  with  caution  for  good  behaviour,  or  to  keep  the  peace  for 
a  period  not  exceeding  three  months  under  a  penalty  not  exceed- 
ing £10:  in  all  these  cases  summary  prosecution  is  competent 
either  under  the  older  statutes  or  under  the  Act  of  1864.  (See 
the  commentary  on  sec.  3  of  the  Summary  Procedure  Act,  in 
Moncreiff  on  Criminal  Eeview,  pp.  67-72.)  The  jurisdiction  thus 
resting  on  what  the  prosecutor  craves,  the  term  of  imprisonment  or 
amount  of  penalty,  it  becomes  of  importance  to  inquire  whether  in 
all  cases  the  prosecutor  has  an  absolute  discretion  in  fixing  this. 
He  appears  to  have  a  very  large  discretion.  One  would  imagine 
that  it  was  his  duty  in  the  public  interest  to  ask  for  the 
maximum  punishment  or  penalty;  at  least  to  do  so  formally  or 
provisionally  in  his  complaint  When  the  facts  were  proved,  and 
the  true  nature  of  the  offence  committed  authoritatively  ascertained, 
one  could  better  understand  the  discretion  of  a  prosecutor  being 
exercised  to  restrict  the  conclusions  of  his  complaint  The  expres- 
sion constantly  used  in  statutes,  that  the  penalty  is  not  to  exceed 
a  certain  sum,  is  obviously  intended  to  confer  a  discretion,  not  ou 
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the  prosecutor,  but  on  the  judge.    If  for  the  convenience  of  pro* 
cedure  it  be  in  the  power  of  a  prosecutor  to  substitute  the  words 
''  £5,  or  not  exceeding  £5/'  in  all  cases  under  a  statute  which  says 
**  not  exceeding  £15/'  it  is  clear  that  the  statute  is  defeated,  and 
that  the  criminal  law  will  become  a  mass  of  inconsistency  and 
confusion.    The  discretion  of  magistrates,  which  Parliament  in- 
tended to  define  once  for  all  over  the  whole  country,  will  be 
enlarged  or  diminished  from  city  to  city,  or  county  to  county, 
according  to  the  views  of  public  expediency  entertained  by  the 
local  prosecutor.     But  it  seems  that,  at  least  in  a  very  large 
number  of  cases,  the  Court  have  held  that  this  power  belongs  to 
the  prosecutor.     Thus  in  Tague  v.  Smith  (5  Irv.  192),  a  prosecution 
under    sec.   80   of   the  Poor    Law  Amendment  Act,   1845,  for 
deserting  and  neglecting  io  maintain  wife  and  children,  the  statute 
authonzed  punishment  by  ''  fine  or  imprisonment,  with  or  without 
hard  labour,  at  the  discretion  of  the  Sheriff."     The  inspector  of  the 
poor,  who  is  charged  with  such  prosecutions,  adopted  the  limits  of 
fine  and  imprisonment  mentioned  in  Sir  William  Kae's  Act.     There 
was  a  suspension  brought  of  the  conviction  obtained,  but  it  was 
refused.    Lord  Cowan  said,  '*  The  80th  section  of  the  Poor  Law 
Act  gives  an  absolute  power  of  prosecuting  complaints  of  this  kind 
to  the  inspector  of  the  poor  of  the  parish.     As  he  might  certainly 
have  abstained  from  bringing  a  complaint  altogether,  I  do  not  think 
there  can  be  any  objection  to  his  limiting  the  prayer  for  punish- 
ment."    On  this  it  may  be  said  that  the  Poor  Law  Act  does  not 
seem  to  give  any  unusually  absolute  power  to  the  inspector.     It  is 
no  doubt  his  duty  to  prosecute  wherever  he  thinks  an  ofience  has 
been  committed,  and  no  more  can  be  said  of  any  person  chai^d 
with  the  prosecution   of   crime.     But  Lord   Cowan's  judgment 
suggests  the  principle  that  penalties  may  be  modified  for  purposes 
of  jurisdiction  (the  facts  might  disclose  a  very  serious  offence) 
only  where  the  prosecutor  has  an  absolute  power  to  prosecute  or 
not  to  prosecute ;  that  is  to  say  (for  every  prosecutor  has  a  discre- 
tion in  considering  the  facts),  only  where  the  prosecutor  might 
without  impropriety,  or  with  impunity,  refuse  to  prosecute  in  a 
case  in  which  an  offence  had  been  undoubtedly  committed.     This 
principle,  it  may   be  assumed,  would  have  no  very  extensive 
operation.      In   Tag\ie*8   case    the    point  was    also    taken    that 
hard  labour  was  not  mentioned  in  the  complaint,  as  it  is  in 
the   statute.     Here  different  views  appear  to  have  been  taken 
by  the  judges.    Lord  Cowan  repels  the  objection,  because  the 
section  of  the  statute  must  have  been  before  the  Sheriff.    This 
of  course  assumes  that  the  Sheriff  might  have  given  hard  labour, 
although  the  prosecutor  did  not  ask  for  it,  and  seems  to  trench 
dangerously  on  the  principle  which  founds  jurisdiction  on  the 
amount  of  penalty  craved.     Lord  Deas,  on  the  other  hand,  with 
whom  the  Lord  Justice-General  concurred,  thought  that  hard 
labour  was  an  additional  punishment,  not  a  necessary  part  of  the. 


SUMMAKT  JURISDICTION.  311 

statntoTV  penalty,  and  might  therefore  be  omitted  from  tlie  com- 
plaint The  principle  here  is  that  the  "  necessary  parts "  of  the 
penalty  must  all  enter  the  complaint,  but  that  the  amofwtd  of 
maximum  penalty  in  a  statute  is  not  a  ''  necessary  part "  of  the 
penalty.  Who  can  decide,  however,  except  the  magistrate  who 
convicts  after  hearing  evidence,  what  is  necessary  and  what  is  con- 
tingent in  a  statutory  penalty]  To  decide  such  matters  aih  ante  is 
a  purely  fanciful  proceeding.  Hard  labour  is  often  the  very  essence 
and  justification  of  a  sentence.  Again,  in  Tagns's  case  Lord  Deas 
said  that  it  would  make  no  difference  if  the  effect  of  taking  pro- 
ceedings in  the  summary  form  under  Bae's  Act  were  to  exclude  a 
right  of  appeal,  otherwise  competent,  whether  expressly  given  or  not 
excluded  by  the  special  Act.  This  is  rather  strong,  and  it  is 
apparently  contradicted  by  the  opinion  of  the  Court  in  BtUe  v.  Mare 
(1  Couper,  695),  where  it  was  held  that  a  prosecution  for  profanation 
of  the  Sabbath  was  not  well  brought  under  the  Summary  Procedure 
Act,  1864,  because  that  Act  excluded  review  and  the  Scottish  Acts 
relating  to  Sabbath  profanation  gave  the  right.  Further,  this  case 
of  Bute  V.  Mare  itself  lays  down  a  most  important  limitation  on  the 
rule  that  a  prosecutor  can  indiscriminately  take  summary  proceed- 
ings, whatever  the  nature  of  the  offence,  by  the  simple  process 
of  altering  the  penalties  authorized  by  Act  of  Parliament.  The 
majority  of  the  Court  in  that  case  said  that  the  offence  was  a 
peculiar  one,  involving  serious  social  consequences,  and  it  was  not 
right  or  competent  to  change  the  ordinary  method  of  trial  for  one 
less  deliberate  and  excluding  review.  The  objection  that  the 
adoption  of  the  Summary  Procedure  Act  excludes  review  is  now 
to  a  large  extent,  though  not  wholly,  removed  by  the  Summary 
Prosecutions  Appeals  Act,  1875.  But  with  regard  to  the  view 
that  the  character  of  the  offence  must  regulate  its  mode  of  trial, 
this  must  be  borne  in  mind  that  while  such  a  view  is  perfectly  just 
as  against  the  power  claimed  by  the  prosecutor  to  vary  procedure 
by  reducing  penalties,  yet  if  the  penalties  mentioned  in  an  Act  of 
Parliament  are  adhered  to  by  the  prosecutor,  you  then  have  what 
is  probably  a  very  fair  test  of  the  gravity  of  the  offence  in  the  eyes 
of  the  Legislature,  who,  representing  public  opinion,  and  for  the  pro- 
tection of  the  public,  passed  the  statute. 

In  discussing  the  question  whether  inferior  judges  can  try  with- 
out jury,  Baron  Hume  observes  (i.  147), "  As  for  the  inferior  judges, 
whose  sentences  of  every  sort  are  liable  to  review  in  various  forms  of 
process  in  the  Court  of  Justiciary,  and  cannot  lawfully  be  executed, 
80  far  as  they  are  for  corporal  pains,  till  after  allowance  of  a  sufficient 
time  to  apply  for  redress,  I  say  that  with  respect  to  them  a  far  greater 
latitudeof  tryingwithout  the  assistance  of  a  jury  has  been  established ; 
though  I  shall  not  affirm  that  our  practice  has  yet  attained  to  that 
certainty  and  consistency  in  all  the  particulars  which  were  to  be 
wished  in  a  matter  of  such  importance."  From  the  cases  already 
cited  it  appears  that  our  practice  is  not  even  yet  in  a  perfectly 
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certain  and  consistent  state.  If  indeed  it  could  be  held  that 
under  Bae's  Act  and  the  Summary  Procedure  Act,  1864,  every 
complaint  competently  brought  for  certain  penalties  could,  irrespec- 
tively  of  the  nature  of  the  offence,  be  tried  in  the  manner  provided 
by  these  Acts,  this  would  establish  a  definite  rule,  and  the  only 
question  remaining  would  be  in  what  cases  such  a  complaint  could 
competently  be  brought.  As  we  have  seen,  the  nature  of  the 
offence  might  not  merely  suggest  a  certain  procedure,  but  it  might 
also  affect  the  question  whether  a  complaint  had  been  competently 
brought  for  certain  penalties  so  e^a  ex  facie  to  secure  a  summary 
trial.  But  if  the  true  view  of  Bae's  Act  and  its  successor  be  this, 
that  cases  which  in  their  own  nature  are  fit  for  summary  trial  may 
be  so  tried  in  the  manner  directed  by  these  Acts,  provided  the 
penalties  competently  craved  do  not  extend  beyond  certain  limits, 
then  the  practice  is  left  very  much  where  Baron  Hume  found  it. 
It  is  noteworthy  that  he  puts  the  practice  of  summary  trial  on  the 
existence  of  a  right  of  appeal,  on  the  controlling  power  of  a  superior 
court.  This  was  carefully  preserved  in  the  Act  of  Adjournal  and 
Bae's  Act,  The  learned  author  continues:  "Thus  far  the  rule 
does,  however,  appear  to  be  settled,  that  an  inferior  judge,  whether 
sheriff*,  justice  of  the  peace,  or  magistrate  of  a  burgh,  may  try  with- 
out a  jury  on  a  libel  concluding  for  fine  and  damages,  or  imprison- 
ment only,  or  banishment  forth  of  the  burgh  or  county."  This 
correctly  represents  the  practice  of  the  eighteenth  century  and  of 
the  first  decade  of  the  nineteenth  century.  But  according  to  a 
series  of  cases,  of  which  McMillan  (14th  December  1818)  was  the 
first,  and  of  which  Martin  (7th  November  1827,  Syme's  Cases,  No. 
84),  is  one,  this  pmctice  was  condemned  and  reversed.  The  judg- 
ment of  the  Higli  Court  in  M'MillaTis  case  was,  "  In  respect  of 
the  nature  of  the  crime  charged"  (theft  from  dwelling-house 
aggravated  by  previous  conviction),  "  find  that  the  Sheriff,  notwith- 
standing the  usage  alleged  to  have  taken  place,  ought  to  have 
proceeded  in  this  case  with  the  assistance  of  a  jury:  therefore 
suspend,"  This  indeed  seems  to  have  been  a  fixed  style  or  form 
of  decree,  and  with  reference  to  the  subsequent  case  of  Sharp  v. 
M'Eioan  (22nd  March  1826)  Baron  Hume  adds  the  observation, 
"According  to  notes  which  I  have  seen  of  what  passed  at  the 
advising,  the  Lords  were  all  of  opinion  that  the  just  criterion  in 
this  matter  is  the  nature  of  the  crime  charged,  and  not  the  tenor 
or  extent  of  the  conclusions  of  the  libel."  As  regards  police  offences 
in  burghs,  however,  it  appeared  from  an  inquiry  ordered  by  the 
Court  in  the  case  of  Young  v.  Wemyss  (1783)  that  it  was  the 
general  usage  of  the  royal  burghs  to  try  such  cases  and  punish  with 
fine  and  corporal  pains  without  a  jury.  Hume  says  this  sharp  and 
summary  coercion  has  been  thought  **  material  to  the  quiet  of  those 
places  and  the  safety  of  their  inhabitants,  otherwise  so  much  exposed 
to  the  evil  practices  of  the  many  dissolute  and  profligate  persons 
who  have  their  haunt  and  resort  in  towns."    It  appears  from  the 
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report  of  Young  v.  Wemyss  that  even  in  what  are  called  leviora 
ddicta,  viz.  those  not  inferring  death  or  demembration,  the  burghs 
were  not  unanimous,  for  Ayr  always  had  jury  trial;  while  the 
Sheriff  Courts  were  not  unanimous  on  the  other  side,  as  Midlothian 
never  had  jury  trial  in  such  cases.  The  decision  in  that  case  was 
based  on  practical  convenience.  "  If  the  solemnity  and  detail  of 
jury  trial  were  to  be  extended  to  petty  crimes,  the  same  frequency 
of  commission  which  demands  a  steady  and  uniform  infliction  of 
punishment  would  often  render  unavoidable  the  impunity  of  the 
offenders."*  Even  in  the  Burgh  Courts,  however,  the  distinction 
was  carefully  kept  up  between  offences  in  their  own  nature  different; 
for  on  the  same  date  as  Young  v.  Wemyss  the  High  Court  decided 
in  Brovm  (a  case  of  attempt  to  murder  and  masterful  theft)  that 
"jury  trial  was  indispensable  where  the  higher  crimes  are  charged, 
though  inferior  punishments  be  libelled."  Hume  also  observes  that 
the  practice  of  trial  without  jury  had  not  extended  to  "crimes  of  a 
higher  denomination,  though  prosecuted  to  the  effect  only  of  inflicting 
the  like  corporal  pains  of  pillory  or  scourging."  From  M'Laurin's 
report  of  the  leading  case  of  Pescatore,  which  no  doubt  occurred  thir- 
teen yeai-s  before  Young  v.  Wemyss  (M'Laurin,  p.  722),  it  would  appear 
that  Hume  had  underrated  the  extent  of  the  practice,  and  that  it  was 
common  enough  in  1770  for  sheriffs  and  justices  of  the  peace,  as 
well  as  magistrates  of  burghs,  to  inflict  sentences  of  banishment, 
imprisonment,  whipping,  and  the  pillory  after  trial  without  jury. 
This  was  attempted  in  Pescator'e*s  case  in  the  Sheriff  Court  of  Mid- 
lothian, the  charge  being  that  Pescatore  fired  a  pistol  to  the  serious 
injury  of  the  person ;  and  the  judgment  of  the  High  Court,  finding 
that  the  libel  ought  to  have  been  tried  by  a  jury,  is  eulogized  in 
the  highest  terms  by  M'Laurin,  who  says  that  while  magistrates 
may  properly  have  the  power  of  fining  and  imprisoning  for  petty 
offences,  yet  "to  allow  justices  of  the  peace  to  whip  publicly 
without  previous  conviction  by  a  jury  is  a  gross  violation  of  the 
right  and  security  of  the  subject."  It  ought  to  be  noted  that  in 
Pescatore* s  case  the  pursuer  or  prosecutor  tried  unsuccessfully  to 
evade  the  judgment  of  the  Court  by  restricting  his  libel  to 
pecuniary  reparation.  It  originally  included  whipping,  pillory, 
and  imprisonment.  This  case  was  followed  by  those  of  Brown 
(1783),  Ballantyne,  and  Johnstone  (1789)  to  the  same  effect.  Hume 
in  closing  his  chapter  on  this  subject  observes,  "  To  some  it  has 
been  a  matter  of  regret  that  our  practice  is  not  arranged  on  one 
uniform  plan  for  all  the  inferior  judges  for  all  cases  (no  matter 
what  the  style  or  description  of  the  crime)  where  the  panel  on 
conviction  may  be  liable  to  corporal  pains."    The  power  of  fining 

'  A  simiUr  reason  is  given  by  Erskine  (iv.  4,  98],  who  says  tbat  the  ''decision  of 
slighter  offences  by  jury  was  found  burdensome  to  the  country,  both  in  point  of 
expense  and  by  the  constant  attendance  of  numbers  of  people  at  all  seasous  upon 
criminal  courts,  either  as  parties,  witnesses,  or  jurors,  to  the  great  detriuieut  uf 
agriculture  and  manufactures. " 

VOL.  XXIV.  NO.  (XLXXXII. — JUNE  1880.  Z 
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without  jury  trial  seems  to  have  been  conceded  at  an  early  date. 
It  is  a  little  remarkable  that  (Hutcheson,  Justice  of  the  Peace,  i. 
163)  the  earliest  records  speak  of  the  assize  being  unknown  at 
sessions.  Erskine  (iv.  4,  93)  says  that  the  Act  1617,  c.  8,  sec. 
6,  gives  justices  power  to  try  small  breaches  of  the  peace  with- 
out a  jury,  but  this  is  not  clear  on  the  terms  of  the  Act. 
The  authority  under  which  justices  act  in  Scotland  clearly 
contemplates  their  inflicting  corporal  pains,  and  in  very  serious 
cases.  Lord  Braxfield  said  he  saw  nothing  in  the  constitution 
of  sessions  incompatible  with  a  jury  trial  It  is  true  that,  as 
Sir  George  Mackenzie  says,  they  dealt  only  with  "small  matters;" 
but  it  is  not  so  clear  whether  they  did  so  because  they  could  not 
get  a  jury  for  heavier  cases,  or  whether  their  jury  fell  into  disuse 
because  it  was  so  little  required  for  "  small  matters."  The  former 
is  the  sounder  line  of  argument  A  claim  was  at  one  time  made 
that  the  Scottish  justices  had  the  same  criminal  jurisdiction  as  those 
in  England ;  but,  as  Hut-cheson  observes,  "  this  cannot  make  them 
competent  without  a  jury  to  the  cognizance  of  any  offence  which 
by  the  immemorial  practice  of  the  country  had  required  a  jury 
trial."  As  matter  of  history  the  justices  have  only  inquired  into 
and  certified,  they  have  never  judged,  the  most  serious  crimes; 
though  to  a  certain  extent  they  shared  with  the  Sheriff  and  the 
Burgh  Courts  the  loose  practice  which  was  stopped  by  the  case  of 
Pescatore. 

It  would  appear,  therefore,  that  the  right  to  jury  trial  in  the 
inferior  courts  is  a  subject  not  altogether  free  from  doubt  and 
difficulty.^  There  are  perhaps  other  matters  in  our  system  of 
summary  jurisdiction  which  require  investigation.  A  great  boon 
was  no  doubt  conferred  by  the  Act  of  1875,  which  introduced  a 
limited  right  of  appeal  to  the  procedure  under  the  general  Act  of 
1864.  But  it  may  be  of  interest  to  inquire  how  far  Scotland 
already  possesses,  or  if  she  possesses  to  any  extent,  the  benefits 
which  were  given  to  England  in  Sir  Bichard  Cross's  Summary 
Jurisdiction  Act,  1879  (42  and  43  Vict.  c.  49).  This  Act  is  under- 
stood to  meet  the  views  of  the  trade-unions,  who  were  practically 
interested  in  carrying  it.  Mr.  Hop  wood  had  prepared  a  bill  in 
their  interests,  and  during  the  passage  of  the  Government  Bill 
through  the  House  he  had  an  interview  with  the  Government 
draughtsman,  Sir  Henry  Thring,  with  the  result  that  some  of  the 
ideas  of  the  trade-unions  were  adopted.  They  of  course  wished  to 
raise  in  addition  the  important  question  of  the  qualification  of 
justices  and  the  mode  of  their  appointment,  and  the  provision  of 
legal  chairmen  for  quarter  sessions;  and  tiiey  also  wished  facilities 

^  Lord  KilkerniD  said  (Tit.  Delinquency,  No.  15),  "There  is  no  point  less  fixed 
than  this,  when  a  trial  was  to  be  by  jury  and  when  not"  The  test  proposed  by 
Erskine  {loe.  cU.),  that  a  jury  is  not  required  where  the  fact  is  provable  by  the  oatli 
of  the  party,  would,  according  to  the  apparent  tenor  of  the  authorities  cited  by  him 
{SUwart  in  1622  and  TaU  in  1634,  M.  7299-7300),  confine  summary  procedure  to  the 
case  of  pecuniary  "unlaws"  or  "blood  wits." 
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giveii  for  the  appointment  of  stipendikiy  magistrates.  These 
matters  have  not  been  dealt  with.  The  remaining  points  were — 
"1.  To  give  the  right  of  appeal  in  every  case  where  imprisonment 
is  inflicted  without  the  option  of  fine.  2.  To  give  the  right  to  the 
accused  where  the  justices  had  power  by  law  to  inflict  three 
months'  imprisonment,  to  demand  trial  by  jury.  3.  To  improve 
the  procedure  on  appeal.  4.  To  diminish  the  too  great  frequency 
of  imprisonment  by  allowing  the  convicted  to  pay  their  fines  by 
instalments.  5.  To  give  power  to  justices  to  fine  instead  of  com- 
mitting to  prison  where  they  had  not  the  alternative  previously. 
6.  To  enable  justices  to  exercise  clemency  by  discharging,  even 
after  conviction,  if  punishment  appeared  unnecessary.  7.  To 
provide  for  the  taking  of  recognisances  out  of  court,  so  as  to 
prevent  unnecessary  detention  and  imprisonment  of  defendants. 
8.  To  abolish  payment  of  court  fees  and  require  that  justices' 
clerks  should  be  paid  by  salary.  9.  To  forbid  cumulative  sentences 
exceeding  six  months.  10.  To  enable  justices  to  inquire  as  to 
persons  committed  for  default  of  sureties,  and  release  them."  Some 
of  these  points  have  been  settled  in  the  Summary  Jurisdiction  Act, 
for  which  the  Parliamentary  Committee  of  the  Trades-Union 
Congress  last  year  took  credit  as  an  achievement  of  its  own. 
Whoever  is  actually  entitled  to  the  credit,  the  Act  may  therefore 
be  regarded  as  having  corrected  some  injustices,  or  at  least  having 
satisfied  some  actual  grievances,  which  cannot  always  be  said  of 
measures  of  law  reform. 

The  first  provision  of  the  Summary  Jurisdiction  Act  is  to  give  a 
general  power  to  justices  to  reduce  the  punishments  which  they 
are  authorized  to  impose ;  i,e.  to  reduce  the  prescribed  amount  of  a 
fine  or  the  prescribed  term  of  imprisonment,  and  to  exclude  hard 
labour  from  a  sentence  of  imprisonment,  to  dispense  with  recognis- 
ances, and  finding  sureties  to  keep  the  peace.  Further,  where  the 
Court  has  authority  to  impose  imprisonment  only,  they  may  now 
impose  a  fine  not  exceeding  £25.  This  is  the  substance  of  sec.  4, 
and  it  will  be  seen  that  it  applies  mainly,  not  to  the  common  case 
where  a  discretion  is  given  to  fine  or  imprison  within  a  maximum 
limit,  but  where  specific  penalties  are  imposed  by  statute.  The 
cominon  law  of  Scotland,  so  far  as  it  is  recorded,  seems  to  give  no 
powef  to  modify  the  amount  of  a  penalty  fixed  by  statute.  The 
conviction  must  be  in  terms  of  the  statute,  including  the  amount 
of  the  penalty.  Indeed,  as  the  question  seems  scarcely  to  have 
arisen,  the  probability  is  that  in  the  great  majority  of  local  statutes, 
as  well  as  in  what  may  be  called  special  general  statutes,  the 
common-sense  course  of  only  prescribing  a  maximum  limit  has 
been  followed.  This  is  the  case  with  the  Factory  and  Education 
Acts,  and  most  other  Acts  under  which  it  must  be  expected  that 
the  complexion  of  individual  cases  will  vary  very  much.  In  other 
cases  where  the  same  necessity  for  a  discretion  does  not  exist,  e.g. 
in  cases  of  breach  of  public-house  certificates^  the  same  course 
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has  been  wisely  followed.  As  regards  the  case  of  police  offences 
in  which  fine  or  imprisonment  is  authorized,  but  nothing  is 
expressed  or  implied  with  reference  to  the  powers  of  the  judge  in 
relation  to  the  punishment  of  such  offences,  it  is  provided  generally 
by  the  29th  section  of  the  Summary  Procedure  Act,  1864,  that  the 
power  shall  be  to  impose  a  penalty  not  exceeding  £5,  or  a  sentence 
of  imprisonment  not  exceeding  sixty  days,  and  to  find  caution  to 
keep  the  peace  for  six  months  under  a  penalty  of  £10,  and  in  default 
of  caution  imprisonment  not  exceeding  thirty  days.  The  only 
case  which  can  be  cited  as  properly  stating  the  Scottish  law  on  this 
matter  does  not  relate  to  the  reduction  of  fine  or  imprisonment,  but 
to  the  third  matter  mentioned  in  the  4th  section  of  the  Summary 
Jurisdiction  Act — ^the  exclusion  of  hard  labour.  In  Ferguson,  v. 
Thow  (4  Irv.  196),  a  case  under  the  old  Master  and  Servant  Act,  4 
Geo.  IV.  c.  34,  which  specifies  imprisonment  with  hard  labour  for 
a  reasonable  time  not  exceeding  three  months,  a  conviction  impos- 
ing only  fourteen  days'  imprisonment  was  set  aside,  the  servant 
complaining  that  he  had  not  been  sufficiently,  or  rather  legally, 
punished.  The  Lord  Justice-General  said,  "It  was  the  duty  of 
the  justices  to  walk  according  to  the  statute,  which  imposes  one 
kind  of  punishment  and  does  not  leave  it  open  to  them  to  dispense 
with  the  hard  labour,"  Lord  Neaves,  it  is  true,  started  a  theory 
on  the  subject  which  might  prevent  the  ca^e  from  being  regarded 
as  a  general  authority  on  the  constructive  powers  of  magistrates 
administering  criming  statutes  expressed  in  similar  terms.  He 
said  the  Act  had  in  view  the  benefit  of  working  men,  to  whom  it 
was  important  that  imprisonment  should  be  short,  but  also  that 
their  habits  of  industry  and  bodily  health  should  be  kept  up.  ^  If 
that  provision  were  alternative,  there  would  be  a  temptation  to 
justices  to  dilute  the  character  of  the  imprisonment  by  omitting 
the  hard  labour  and  extending  the  term  of  imprisonment"  Pro- 
bably, however,  the  grounds  on  which  this  theory  proceeds,  viz. 
that  short  sentences  are  desirable  and  so  is  bodily  strength, 
would  apply  to  many  other  classes  besides  working  men,  and 
therefore  the  case  may  be  accepted  as  a.  general  authority. 
Again,  in  Gardner  v.  Dymoch  (5  Irv.  13),  a  case  under,  the 
Edinburgh  Slaughter-Houses  Act,  1850,  and  prdsecuted  under 
the  Summary  Procedure  Act,  1864,  a  conviction  merely  declaring 
the  contravention,  and  not  proceeding,  as  the  Act  directs,  to  im- 
pose a  penalty  not  exceeding  £20,  wba  set  aside  as  not  conform 
to  the  statute.  Of  course  the  omission  to  punish  by  way  of  fine  to 
any  amount  (even  where  a  discretion  is  given  to  vary  the  amount) 
is  perhaps  a  graver  deviation  from., a  statute  than  the  mere 
reduction  of  the  pecuniary  amount  of  fine  (where  that  is  fixed  by 
statute),  but,  on  the  general  principle  stated,  it  would  be  im- 
possible to.  take  a  distinction  between  two  such  cases.  A  point 
was  raised  on  the  construction  of  the  Slaughter-Houses  Act,  that 
the  magistrate  had  some  discretion  with  refereuce  to  the  penalty ; 
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but  if  there  was  any  doubt  on  this  point,  it  must  have  been 
removed  by  the  fact  of  the  procedure  having  been  taken  under  the 
Summary  Procedure  Act,  1864,  which  provides  only  one  form  of 
conviction  for  the  case.  Lord  Cowan  distinguishes  a  statutory 
from  a  public  prosecution,  and  says,  **  If  he  thought  there  should 
be  no  penalty  at  all,  what  right  had  he  to  convict  ? "  So  Lord 
Neaves  says,  "It  is  the  duty  of  every  judge,  when  a  contraven- 
tion of  the  law  is  proved,  to  which  a  penalty  is  attached,  to 
adjudge  that  penalty,  whether  in  whole  or  in  part,  under  the 
power  of  modification  committed  to  him.  Judges  have  no  power 
to  pardon  crimes  the  commission  of  which  they  have  recorded." 
And  he  dwells  on  the  fact  that  a  conviction  and  sentence  form 
one  act  of  a  summary  court,  and  are  not  separate,  as  in  the  case 
of  verdict  and  sentence  in  a  superior  court.  Lord  Jerviswoode's 
opinion  is  to  the  same  effect,  but  based  largely  on  the  language  of 
the  Summary  Procedure  Act ;  and  the  Lord  Justice-Clerk  (Inglis) 
gives  the  majority  of  the  Court  the  benefit  of  his  weighty  con- 
cun-ence,  adding,  however,  a  new  ground,  that  the  justice  of  peace 
is  bound  by  his  oath  of  office  to  bring  in  to  the  Queen  all  penalties 
not  otherwise  directed  to  be  disposed  of.  Perhaps,  however,  this 
assumes  that  the  penalty  is  rightly  imposed  by  the  magistrate. 
On  the  other  hand.  Lord  Deas  and  Lord  Ardrnillan  enter  a  vigor* 
ous  dissent.  Lord  Deas  says,  "  He  might  have  reduced  the  penalty 
to  a  shilling  or  a  farthing,  and  I  should  hesitate  to  say  that  be 
might  not  dispense  with  it  altogether."  And  he  refei-s  to  the  fre- 
quent practice  of  magistrates  admonishing  without  punishing  in 
any  other  form,  but  he  does  not  refer  to  any  case  in  which 
an  admonition  was  administered  on  conviction  under  a  statute 
specifying  a  pecuniary  penalty.  His  opinion  to  a  large  extent 
proceeds  on  the  assumption,  not  assented  to,  apparently,  by  the 
majority  of  the  Court,  that  even  in  summary  procedure  the  prose- 
cutor might  refrain  entirely  from  moving  for  sentence.  It  is  not 
clear,  however,  that  this  could  be  done,  unless  he  also  refrained 
from  moving  for  conviction.  "  If  we  were  here  dealing  with  the 
general  question,  whether  it  is  a  good  objection  to  a  conviction 
that  there  is  no  sentence,  I  should  think  it  a  very  serious  thing  to 
say  that  a  judge  or  magistrate  can  never  dispense  with  inflicting 
punishment."  But  it  is  clear  that  this  is  a  much  wider  question 
than  that  of  the  magistrate's  power  to  dispense  under  a  statutory 
prosecution.  Lord  Ardmillan  also  considers  the  question  with 
reference  to  the  general  law  and  practice  of  Scotland,  and  says, 
"  A  statutory  liability  to  penalty  "  (there  being  no  express  direction 
to  impose  the  penalty) "  does  not  necessarily  imply  that  the  penalty 
must  be  invariably  awarded  by  the  judge  in  every  case  of  convic- 
tion. There  may  be  circumstances,  such  as  a  popular  error — cam-* 
munis  error — ^in  the  construction  of  a  new  statute,  or  the  careless- 
ness of  the  servant  of  an  absent  or  innocent  master,  which  might 
induce  a  magistrate  to  refrain  from  awarding  any  penalty,  even 
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when  he  could  not  on  the  facts  proved  in  evidence  avoid  convict- 
ing of  the  contravention.  The  law  mnst  trust  something  to  the 
discretion  of  the  magistrate."  Some  of  the  cases  suggested  by 
Lord  Ardmillan  might  perhaps  go  to  a  finding  of  not  guilty ;  as, 
for  example,  where  they  excluded  the  possibility  of  a  Tnens  rea,  or 
guilty  intention,  which  is  essential  to  the  commission  even  of  a 
statutory  offence.  It  must  be  said  that  it  is  difficult  to  distinguish 
for  practical  purposes  the  power  to  reduce  a  fine  to  a  purely  nominal 
amount  and  the  power  to  dispense  with  it  altogether.  The  case 
of  a  statutory  fine  introduces  a  new  class  of  consideration,  for  the 
statute,  ex  fade,  excludes  the  discretion  of  the  magistrate;  but  if  at 
common  law  the  magistrate  might  dispense  where  he  had  discre- 
tion  (a  discretion  which  must  be  guided  by,  or  at  least  must  not 
outrage,  the  contemporary  practice  of  the  Courts),  it  might  be  sug- 
gested that  he  had  power  at  least  to  modify  in  exceptional  cases 
where  the  statute  indicated  an  amount  to  regulate  the  fine  in  the 
ordinary  case. 

Practically  the  question  of  the  power  of  the  magistrate  to 
modify  penalties,  or  at  least  to  substitute  fine  for  imprisonment, 
becomes  less  important  in  Scotland,  if  it  be  the  case  that  the  pro- 
secutor has  power  to  select  from  alternative  penalties  imposed  by 
a  statute,  and  to  reduce  the  maximum  penalty.     This  power  was 
before  glanced  at  in  connection  with  the  question  of  jurisdiction. 
It  seemed  to  be  the  result  of  the  authorities  that  while  summary 
proceedings  might  in  this  way  be  rendered  competent  where  the 
offence  was  not  one  properly  triable  by  jury,  it  was  impossible  by 
the  manipulation  of  a  complaint  to  deprive  anybody  of  his  legal 
right  to  a  jury  triaL    No  doubt  this  power  does  not  affect  the  class 
of  cases  to  which,  in  the  first  place,  the  4th  section  of  the  Sum- 
mary Jurisdiction  Act  applies,  viz.  cases  in  which  the  amount  of 
penalty  is  fixed  by  statute.    But  if  the  Legislature  is  inclined  to 
trust  the  public  prosecutor  (an  institution  scarcely  yet  acclimatized 
in  England)  with  this  unusual  discretion,  very  possibly  this  may 
have  led,  and  may  lead,  to  the  less  frequent  definition  of  penalty 
by  statute ;  and  as  regards  the  choice  of  penalty  also,  the  discretion 
of  the  prosecutor  may  have  been  relied  on  in  place  of  the  discretion 
of  the  magistrate.     In  England  the  law  of  summary  procedure  is 
of  course  based  on  the  assumption  of  a  private  prosecution ;  and 
no  trace  occurs  in  the  classical  authority  (Paley  on  Summary  Con- 
viction, sixth  edition,  1879)  of  a  power  in  the  prosecutor  to  restrict 
the  pains  of  law.     It  is  perhaps  desirable  to  consider  more  closely 
the  extent  to  which  such  a  power  has  been  recognised  in  Scotland. 
The  question  was  raised  in  the  case  of  Bussell,  February  1827, 
which  is  reported  in  a  footnote  to  Hume,  ii  60.     The  case  was 
under  the  Night-Poaching  Act  (57  Geo.  III.  c.  90),  which  clearly 
contemplates  the  punishment  of  transportation,  although  it  contains 
words  which,  it  might  be  argued,  would  cover  a  milder  punishment. 
A  libel  in  the  Sheriff  Court,  craving  in  general  terms  the  penalties 
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of  the  statute,  was  found  by  the  Higli  Court  to  be  incompetent, 
but  the  question  was  reserved  whether  it  would  have  been  coui'- 
petent  to  conclude  specially  for  such  pains  as  might  be  inflicted 
in  the  Sheriff  Court.  In  the  previous  year  occurred  the  case  of 
Sharp  or  APEwan  already  referred  to,  reported  in  Shaw,  152.  The 
charge  was  theft  of  a  considerable  sum  of  money  froni  the  person, 
and  concluded  for  fine,  imprisonment,  and  banishment.  The  Court, 
in  suspending  the  sentence  on  the  ground  that  the  Sheriff  ought 
to  have  proceeded  with  a  jury,  admit  that  the  decisions  have 
not  been  consistent,  but  they  all  denounce  the  principle  that 
the  form  of  trial  should  be  regulated  by  the  conclusions  of 
the  libeL  They  dissent  from  the  doctrine  of  Hume  on  that 
subject.  Apart  from  the  effect  upon  jurisdiction,  Lord  Gillies  says 
that  the  practice  of  limiting  conclusions  in  inferior  Courts  is 
erroneous,  but  Lord  Pitmilly,  while  agreeing  that  it  is  objectionable, 
"  dares  not  say  that  it  is  illegal."  In  ffood  v.  Young  (1  Irv.  236) 
the  prosecutor  of  a  common-law  offence  proceeded  under  Sae's  Act, 
but  asked  merely  for  imprisonment.  The  judges  were  apparently 
in  some  perplexity.  The  Lord  Justice-Clerk  (Hope)  said,  "The 
great  difficulty  I  have  is  in  saying  that  the  prosecutor  has  the 
power  to  limit  the  judge  in  regard  to  the  nature  of  the 
punishment.  The  complaint  should  undoubtedly  have  put  the 
alternative  within  the  power  of  the  Sheriff,  and  the  Sheriff 
might  have  refused  to  proceed  on  a  complaint  of  this  character." 
This  observation  is  accentuated  by  the  fact  that  in  Hood's 
case  the  Sheriff  awarded  a  fine,  and  it  was  the  unanimous 
opinion  of  the  Court  that  a  fine  could  not  be  awarded  on  a  com- 
plaint craving  only  for  imprisonment.  If  the  Sheriff  is  bound 
strictly  by  the  terms  of  the  complaint,  as  no  doubt  be  must  be  if 
the  accused  is  to  have  fair  notice  of  the  proceedings,  the  power  of 
the  prosecutor  to  adjust  the  complaint  becomes  still  more  impor- 
tant But  if  the  observation  be  sound  with  regard  to  the  alterna- 
tives of  fine  and  imprisonment,  may  it  not  be  extended  to  the 
amount  of  either  fine  or  imprisonment  which  is  permitted  by  a 
statute?  The  doubts  expressed  in  Hood  v.  Young  are  fully 
justified  by  the  case  of  Ghisholm  v.  Black  (2  Couper,  49),  Here 
it  appeared  that  the  Mussel  Fisheries  Act,  1847,  authorized  a 
sentence  of  imprisonment  only,  while  a  complaint  brought 
under  that  Act  and  fiae's  Act  craved  certain  penalties,  none 
of  which  was  imprisonment  only,  none  of  which  therefore 
was  wholly  competent,  though  one  was  partly  competent,  under 
the  special  Act.  The  Court,  with  doubts  expressed  by  Lord 
Cowan,  sustained  a  sentence  of  imprisonment  on  such  a  complaint. 
Lord  Ardmillan  entirely  concurs  with  the  view  that  the  prosecutor 
is  bound  to  lay  alternative  penalties  before  the  Court,  but  is 
equally  clear  that  mere  pluris  petitio  should  not  render  void  a 
sentence  which  is  within  the  statute.  On  the  power  of  restriction 
he  says,  "  I  have  no  doubt  it  is  in  the  power  of  the  public  pro- 
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secutor  in  a  case  where  there  is  no  statutory  fixing  of  punishment 
80  high  as  to  exclude  summary  jurisdiction,  or  on  the  other  hand 
no  settled  common-law  recognition  of  punishment  as  appropriate, 
to  present  a  case  for  the  necessary  jurisdiction  of  the  Sheriff  by 
restricting  his  demand  under  the  Act  of  9  Geo.  IV.  c.  29/*  But 
from  this  rule  he  excludes  the  case  where  the  statute  fixes  the 
period  of  punishment. 

(To  be  eorUintud,) 


©bituatB. 


William  Frederick  Hunter  died  at  Madeira  on  the  28th  April 
at  the  age  of  thirty-nine.  It  is  with  great  regret  that  we  chronicle 
this  death.  This  was  a  man  beloved  by  the  whole  Scottish  bar 
lor  his  personal  qualities  and  for  his  many  accomplishments.  It 
is  very  haid  to  part  with  him,  and  we  must  now  only  notice  a  few 
points  in  his  character  and  his  career. 

He  was  the  son  of  a  country  gentleman  in  Argyleshire  who 
owned  the  estate  of  Hafton ;  he  was  educated  at  the  University  of 
Edinburgh,  and  from  thence  went  to  Heidelberg,  and  afterwards  to 
Berlin.  He  became  a  Doctor  lUriusque  Juris  of  the  University  of 
Berlin,  and  he  afterwards  was  called  to  the  English  bar. 

He  did  not  intend  to  practise  at  the  English  bar,  and  in  becom- 
ing a  member  of  it  he  wanted  simply  to  obtain  as  wide  a 
knowledge  of  his  profession  as  such  an  education  could  afford  him. 
His  object  was  to  make  the  profession  of  an  advocate  at  the  Scot- 
tish bar  the  business  of  his  life ;  and  when  he  succeeded,  on  the 
death  of  his  brother,  to  the  estate  of  Hafton,  he  adhered  to  this 
resolution.  Not  that  he  had  any  disinclination  to  the  life  of  a 
country  gentleman,  but  because  he  loved  the  active  exercise  of  his 
profession  as  an  agreeable  intellectual  pursuit. 

He  was  a  man  accomphshed  in  many  various  ways.  He  was 
acquainted  with  the  literature  of  Germany,  and  he  knew  more 
particularly  the  import  of  the  German  legal  literature  of  the 
i^'atherlaud.  In  i-ecent  times  the  study  of  the  civil  and  the  canon 
law  has  in  that  country  received  a  very  great  impetus,  and  he 
showed  that  he  entirely  understood  and  appreciated  the  movement, 
by  an  article  which  he  wrote  in  the  current  publication  of  the 
"  EncyclopsBdia  Britannica."  This  article,  *'  Canon  Law,"  is  the 
most  correct  and  the  mo3t  exhaustive  historical  account  of  the 
canon  law  that  exists  in  any  language.  Every  date  in  it  can  be 
relied  upon  as  thoroughly  as  if  it  had  been  stated  by  Dr.  M'Crie  or 
Lord  Hailes.     The  only  defect  in  the  article  is  that  the  writer  does 
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not  give  an  epitome  of  the  canon  law,  which  has  been  so  often 
misconstrued  and  maligned;  his  excuse  being,  however,  that  he 
was  confined  to  space,  and  was  obliged  to  limit  his  article  simply 
to  the  history. 

^  Had  Mr.  Hunter  lived,  there  can  be  little  doubt  that  he  would 
have  taken  a  high  position  amongst  his  fellow-members  at  the  bar. 
He  was  a  genial,  honourable,  modest,  learned  man.  It  is  a  griev- 
ous hardship  to  lose  such  a  cultivated  person.  We  had  occasion 
to  make  the  same  lament  over  the  death  of  Francis  Deas,  a  man  of 
equal  cultivation,  and  who  also  was  cut  off  in  the  full  maturity  of 
his  powers. 

Mr.  Hunter  was  in  the  full  vigour  of  health  at  the  end  of  March 
1878.  On  the  30th  of  that  month  he  stood  upon  the  hillside  of 
his  estate  of  Hafton  bareheaded,  at  a  ceremonial  for  the  opening 
of  a  new  reservoir  at  Sandbank  upon  his  estate ;  and  on  that  occa* 
sion  made  a  speech  with  a  north-east  wind  blowing.  The  result 
was  that  upon  that  night  his  lungs  were  affected,  and  the  cough 
that  he  then  indicated  never  left  him.  He  struggled  hard  against 
it.  He  voyaged  to  the  Cape  and  to  Melbourne  in  the  hope  that 
the  sea  Voyages  would  do  him  good.  At  last  he  resorted  to 
Madeira,  where  the  end  came. 

Mk.  Samuel  Adamson. — The  decease  of  Mr.  Samuel  Adamson  of 
Drumclyer,  which  took  place  on  the  24th  May  at  his  residence, 
Terraughty,  calls  for  something  more  than  the  customary 
intimation.  Mr.  Adamson  was  a  native  of  Dumfries,  and  during 
the  too  brief  span  of  his  mortal  life — forty-nine  years — ^became 
well  known,  and  much  beloved,  not  only  in  the  county  of  Dumfries, 
but  also  throughout  the  stewartry  of  Kirkcudbright.  He  was 
educated  in  Dumfries,  at  the  Wallace  Hall  Academy,  and  in 
Edinburgh.  Choosing  the  law  as  his  profession,  he  succeeded  his 
father  (the  late  liobert  Adamson)  in  the  business  at  Dumfries, 
which  included  the  agency  for  the  British  Linen  Company's  Bank, 
the  treasurership  of  the  Crighton  Institute,  besides  the  legal 
management  of  many  of  the  landed  properties  in  the  counties  of 
Dumfries  and  Kirkcudbright.  He  was  a  stanch  Conservative 
and  Churchman,  and  both  those  interests  in  that  neighbourhood 
will  long  have  cause  to  mourn  his  loss.  He  was  remarkable  for 
his  great  business  capacity,  for  his  sterling  regard  for  truth  and 
rectitude,  and  an  utter  contempt  for  all  cant  and  hypocrisy.  These 
are  qualities  which  never  fail  to  beget  esteem,  and  in  the  case  of 
Mr.  Adamson  such  feelings  only  were  entertained  towards  him  by 
all  who  had  the  privilege  of  his  acquaintance.  He  is  survived  by 
his  widow — a  daughter  of  the  late  Mr.  M'Turk  Gibson — by  one 
son,  who  succeeds  to  the  paternal  property,  and  four  daughters. 
Mr.  Adamson's  illness  was  of  a  lingering  and  painful  character, 
but  was  borne  with  Christian  fortitude  and  resignation. 
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Parliamentary  OaJtlis — Hu  Bradlaugh  Case, — The  construction 
of  the  Parliamentary  Oaths  Act,  1866,  recently  came  before  the 
House  of  Commons  in  connection  with  the  case  of  Mr.  Bradlaugh, 
the  member  for  Northampton,  who  objected  to  taking  the  usual 
oath,  and  claimed  to  make  an  affirmation  instead.  As  every 
reader  of  the  newspapers  knows,  the  question  of  his  right  to  do  so 
was  referred  to  a  Select  Committee  of  the  House  of  Commons,  who 
by  the  casting  vote  of  the  chairman  decided  that  persons  in  the 
position  of  Mr.  Bradlaugh  were  not  entitled  to  make  an  affirmation 
instead  of  taking  the  oath.  Most  people  have  read  in  the  news- 
papers something  or  other  about  the  claim  which  was  made  and 
about  its  rejection,  but  few  know,  and  indeed  from  not  having 
access  to,  or  not  troubling  themselves  to  consult,  the  statutes,  few 
people  have  had  or  have  cared  to  take  the  opportunity  of  know- 
ing, the  real  merits  of  the  case.  When  explained,  the  question 
appears  plain  and  simple  enough. 

The  Acts  now  in  force  upon  the  subject  are  the  Parliamentary 
Oaths  Act,  1866  (29  and  30  Vict.  c.  19),  and  the  Act  31  and  32  Vict, 
c.  72,  which  irUer  alia  amends  it.  The  Act  of  1866  provided  a  new, 
briefer,  and  simpler  form  of  oath  (for  which  even  a  simpler  form 
is  substituted  by  the  amending  Act).  As  there  were  classes  of 
persons  who  on  account  of  their  religious  scruples  had  been 
permitted  by  law  to  make  an  affirmation  instead  of  taking  an  oath 
— persons  in  whose  case  an  affirmation  and  not  an  oath  was  the 
usual  and  appropriate  form  of  attestetion — a  new  and  simpler 
form  of  affirmation,  corresponding  to  the  new  and  simpler  form 
of  oath,  required  to  be  introduced.  This  was  done  by  section 
4  of  the  Act  of  1866,  which  enacts  that  "  every  person  of  the 
persuasion  of  the  people  called  Quakers,  and  every  other  person  for 
the  time  being  by  law  permitted  to  make  a  solemn  affirmation  or 
declaration  instead  of  taking  an  oath,  may,  instead  of  taking  the 
oath  hereby  appointed,  make  a  solemn  affirmation  in  the  form 
of  the  oath  hereby  appointed,  substituting  the  words  '  solemnly, 
sincerely,  and  truly  declare '  for  the  word  *  swear,*  and  omitting  the 
words  *  so  help  me  God/  " 

Section  4,  it  will  thus  be  seen,  is  merely  executive.  It  does  not 
enlarge,  and  was  not  intended  to  enlarge,  the  class  of  persons 
entitled  to  make  an  affirmation.  Quakers  and  the  other  classes  of 
persons  who,  independently  of  the  Act,  are  entitled  to  make  an 
affirmation  instead  of  taking  an  oath,  make  it  in  the  new  form 
instead  of  in  the  old  one — ^that  is  all. 

Who  are  the  persons  who  are  "  by  law  permitted  to  make  a  solemn 
affirmation  or  declaration  instead  of  taking,  an  oath  "  ?  These  are 
— Quakei's  and  Moravians  (3  and  4  Will  IV.  c.  49) ;"  persons  who 
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have  ceased  to  be  Quakers  or  Moravians,  but  who  still  retain  con- 
scientious objections  to  taking  an  oath  (1  and  2  Vict.  c.  77);  and 
Separatists  (3  and  4  WilL  IV.  c.  82).  In  the  first  of  these  Acts 
the  affirmation  is  permitted  to  be  made  "  in  all  places  and  for  all 
purposes  whatsoever,  wherever  an  oath  is  or  shall  be  required 
either  by  the  common  law  or  by  any  Act  of  Parliament."  The 
second  Act  gives  precisely  the  same  privileges  to  those  who  have 
ceased  to  be  Quakers  or  Moravians  as  they  would  have  had  if  they 
had  not  ceased  to  be  so.  The  provisions  of  the  third  Act  are  made 
applicable  to  every  person  "  who  shall  be  required  upon  any  lawful 
occasion  to  take  an  oath  in  any  case  where  by  law  an  oath  is  or 
may  be  required" 

Mr.  Bradlaugh  does  not  come  under  any  of  these  three  classes ; 
but  he  argued  that  he  still  came  under  the  description  in  the 
Parliamentary  Oaths  Act  of  persons  "  by  law  permitted  to  make  an 
affirmation  instead  of  taking  an  oath,"  because  under  the  Evidence 
Acts  he  is  permitted  to  give  evidence,  and  had  actually  given 
evidence,  in  a  court  of  law  without  taking  the  oath,  but  simply  on 
making  an  affirmation.  The  Evidence  Amendment  Act,  1869 
(which  by  the  way  does  not  extend  to  Scotland),  provides  that  if 
any  person  called  to  give  evidence  in  any  court  of  justice  "  shall 
object  to  take  an  oath,  or  be  objected  to  as  incompetent  to  take 
an  oath,  such  person  shall,  if  the  presiding  judge  is  satisfied  that 
the  taking  of  an  oath  would  have  no  binding  effect  upon  his  con- 
science, make  the  following  promise  and  declaration :  '  I  solemnly 
promise  and  declare  that  the  evidence  given  by  me  to  the  Court 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.*  " 
This  Act,  it  will  be  observed,  has  to  do  with  the  taking  of  evidence, 
and  with  that  alone.  The  permission  of  law  to  substitute  an  affir- 
mation for  an  oath  referred  to  in  the  Parliamentary  Oaths  Act 
must  on  any  fair  construction  be  held  to  mean  a  permission  in 
regard  to  the  matter  with  which  the  Act  was  dealing,  viz.  Parlia- 
mentary oaths.  Mr.  Bradlaugh's  argument  is  a  mere  quibble. 
The  middle  term,  to  use  the  language  of  logicians, "  persons  by  law 
permitted  to  make  an  affirmation,"  etc.,  is  understood  in  a  different 
sense  in  the  two  premises.  In  the  major  premise  the  expression 
"  persons  '  by  law  permitted  to  make  an  afiirmation  instead  of  an 
oath,' "  taken  from  the  Parliamentary  Oaths  Act,  means  persons  in 
the  same  category  as  Quakers — Moravians  and  Separatists,  for 
example — persons  who  have  had  the  right  conferred  upon  them 
of  substituting  an  affirmation  for  an  oath  upon  all  occasions — in 
whose  case  an  affirmation  and  not  an  oath  is  the  appropriate  form 
of  attestation.  In  the  minor  premise  the  expression  ''person 
'  by  law  permitted  to  make  an  affirmation  instead  of  taking  an  oath ' ' ' 
is  used  with  a  secundum  quid.  It  means  a  person  in  whose  case  a 
dispensation  from  the  forms  of  law  is  made  by  a  special  Act  (the 
Evidence  Amendment  Act),  in  a  particular  exigency,  for  a  particular 
purpose,  and  when  these  persons  appear  in  a  particular  character, 
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namely,  for  the  purpose  of  obtaining  evidence,  and  when  they 
appear  as  witnesses  in  certain  courts ;  and  upon  a  certain  condi- 
tion, to  wit,  that  the  judge  shall  be  satisfied  that  an  oath  would 
have  no  binding  effect  on  his  conscience. 

We  have  already  shown  for  what  purpose  and  with  what  object 
in  view  the  Act  was  passed.  Its  purpose  and  object  forbid  the 
idea  that  it  was  intended  to  extend  a  partial  exemption,  an 
exemption  operating  on  particular  occasions  and  in  certain 
exigencies  and  after  fulfilling  a  certain  condition,  into  a  general 
exemption. 

Further,  in  order  to  bring  a  person  under  the  description  of 
"  persons  *  by  law  permitted  to  make  an  affirmation,*"  etc.,  even  for 
the  limited  purposes  of  the  Evidence  Acts,  a  condition  must  be 
fulfilled,  viz.  that  the  presiding  judge  shall  be  satisfied  that  an  oath 
would  have  no  binding  effect  upon  the  person's  conscience.  But 
one  judge  might  be  satisfied  of  this  and  another  judge  might  not. 
It  is  clear  from  this  that  the  exemption  claimed  under  the  Evidence 
Acts  is  not  a  general  exemption  even  as  to  the  giving  of  evidence. 
It  is  an  exemption  only  for  the  purposes  of  a  particiilar  trial. 
Again,  suppose  that  a  person,  Mr.  Bmdlaugh  for  instance,  had 
never  been  in  a  court  of  justice  at  all,  how  could  he  be  said  to 
have  purified  the  condition  of  satisfying  the  presiding  judge  that 
an  oath  would  have  no  binding  effect  upon  his  conscience — a  condi- 
tion essential  to  his  being  considered  in  any  sense  or  to  any  effect 
one  of  the  "  persons  permitted  by  law  to  make  an  affirmation 
instead  of  taking  an  oath  "  ?  To  look  at  the  matter  in  a  broader 
light,  it  is  clear  that  the  class  of  persons  referred  to  in  the  Parlia- 
mentary Oaths  Act  and  the  class  of  persons  referred  to  in  the 
Evidence  Act  are  entirely  different.  They  differ  toto  ccdo.  The 
former  are  persons  whose  conscience  is  so  tender  that  it  scruples 
at  and  shrinks  from  taking  an  oath.  The  latter  are  persons  whose 
conscience  is  so  free  from  tenderness  that  an  oath  would  have  no 
binding  effect  upon  it. 

The  difficulty  we  have  had  about  this  matter  is  to  understand 
how  there  was  any  difficulty  about  the  matter.  But  a  greater 
difficulty  remains,  and  that  is  to  account  for  the  fact  that  the  view 
we  have  stated  was  carried  only  by  the  casting  vote  of  the  chair- 
man, Mr.  Walpole;  and  that  the  minority  included  several 
lawyers  of  repute,  and  even  of  eminence — ^the  Attorney-General, 
the  Solicitor-General,  Mr.  Watkin  Williams,  Serjeant  Simon.  It 
may  be  that  this  is  just  another  illustration  of  the  evils  attendant 
on  the  practice  of  heaping  too  much  work  on  certain  members  of  the 
legal  profession.  Take  any  four  or  five  briefless  juniors  who  would 
have  had  time  to  read  up  and  consider  the  statutes ;  it  is  hardly 
likely  that  they  would  have  gone  so  egregiously  wrong.  But  if 
this  is  not  the  true  explanation,  and  the  decision  of  the  minority  is 
to  be  regarded  as  a  fair  specimen  of  the  intelligence  of  the  lawyers 
who  were  in  the  minority,  it  makes  one  think  with  no  great 
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admiration  of  the  present  state  of  the  English  bar  when  some  who 
have  attained  the  highest  position  there  cannot  see  their  way 
through  a  simple  question  like  this ;  and  it  makes  us  long  for  the 
day,  sometimes  threatened  by  some  of  the  **  improvement "  gentle- 
men, when  the  Scottish  courts  and  the  Scottish  bar  shall  be  trans- 
ferred to  Westminster.  Evidently  Westminster  Hall  would  be 
nothing  the  worse  of  the  infusion  of  a  little  Scottish  blood.  It  has 
been  hinted  in  quarters  by  no  means  unfriendly  to  the  minority 
that  the  vote  of  the  Select  Committee  was  almost  entirely  of  a  party 
character.  If  this  were  true,  it  does  not  improve  the  case  of  those 
legal  gentlemen  who  formed  part  of  the  minority.  To  be  acquitted 
of  want  of  intelligence  on  the  plea  of  want  of  honesty  is  not  an 
enviable  fortune  for  a  public  man. 

The  Committee  having  rejected  Mr.  Bradlaugh's  claim  to  make 
an  affirmation  on  the  ground  that  it  was  not  enough  that  he  had 
been  permitted  to  make  an  affirmation  in  a  court  of  justice,  the 
judge  being  satisfied  that  an  oath  would  have  no  binding  effect  on 
his  conscience,  Mr.  Bradlaugh  has  claimed  to  be  allowed  to  take  an 
oath,  and  the  next  subject  for  consideration  is  whether  such  a 
person  is  entitled  to  do  so.  The  Prime  Minister  has  said  that 
the  question  is  of  a  judicial  character.  Be  it  so :  we  know  how 
a  judge  would  settle  it.  He  would  say  that  the  forms  and 
solemnities  of  the  court  must  be  respected,  and  at  least  that  they 
must  not  be  openly  derided  and  defied.  He  would  hold  that  to 
permit  a  person  to  take  an  oath  after  a  serious  inquiry  had  been 
made  into  the  effect  to  be  given  to  the  circumstance  put  forward  by 
himself  that  an  oath  had  no  binding  effect  upon  his  conscience, 
would  be  to  frustrate  the  very  object  to  secure  which  oaths  are 
intended,  and  to  overturn  the  very  principle  which  justifies  their 
existence.  It  is  because  it  has  been  thought  an  almost  incredible 
thing  that  a  man  should  take  a  certain  name  in  vain  that  the  solemn 
sanction  of  an  oath  has  been  imposed,  and  if  a  man  is  allowed  to 
take  that  name  avowedly  in  vain,  the  value  of  the  oath  and  indeed 
its  raison  d^Are  perish.  Indeed,  considerations  of  this  kind  were 
among  the  reasons  which  led  to  the  alteration  in  the  law  made  by 
the  provision  in  the  Evidence  Act  to  which  we  have  referred 

It  cannot  be  denied  that  the  ground,  the  ultimate  ground  on 
which  Mr.  Bradlaugh's  contention  that  he  should  be  permitted  to 
make  an  affirmation  was  based,  was  that  an  oath  would  have  no 
binding  effect  on  his  conscience.  On  the  4th  of  May  the  Speaker 
acquainted  the  House  of  Commons  that  Mr.  Bradlaugh  claimed  to 
make  an  affirmation  instead  of  the  oath ;  and  that  he  founded  this 
claim  on  the  4th  section  of  the  Parliamentary  Oaths  Act,  and  the 
Evidence  Acts.  The  permission  given  in  these  Evidence  Acts 
depends  on  the  judge  being  satisfied  that  the  oath  would  have  no 
binding  effect.  It  was  to  consider  the  effect  to  be  given  to  tliis 
circumstance  that  the  Select  Committee  was  appointed ;  without 
this  Mr.  Bradlaugh  would  have  had  nothing  to  found  bis  claim 
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upon,  and  the  Committee  would  have  had  nothing  to  consider. 
The  House  of  Commons,  then,  has  ofiScial  knowledge  of  the  fact 
that  according  to  Mr.  Bradlaugh's  own  statement  an  oath  would 
have  no  binding  effect  on  his  conscience.  Besides,  the  fact  has 
been  brought  to  the  knowledge  of  the  members  of  the  House  by 
the  manifestoes  which  Mr.  Bradlaugh  has  promulgated  in  re- 
ference to  the  question  before  the  House.  After  the  Select  Com- 
mittee returned  its  report,  and  when  the  House  had  to  consider 
what  was  next  to  be  done,  in  his  letter  of  May  20th  he  states, 
for  the  information  of  everybody,  that  the  words  which  others 
regard  as  an  appeal  to  the  Deity  are  '*  sounds  conveying  to  him 
no  clear  or  definite  meaning,"  and  that  the  oath  is  "  an  idle  form." 
The  House,  with  the  aid  of  a  Select  Committee,  has  to  decide  whether 
it  should  allow  an  oath,  the  reason  for  imposing  which  is  that  it  is 
supposed  to  have  a  superior  effect  in  binding  the  conscience,  to  be 
taken  by  a  man  who  informs  the  House  that  it  has  no  effect  in 
binding  his  conscience  at  all,  and  to  permit  words,  the  reason  for 
using  which  is  that  they  are  words  of  a  very  solemn  import,  to  be 
used  on  the  expressly  stipulated  condition  that  they  are  to  be  re- 
garded as  sounds  conveying  no  clear  or  definite  meaning.  A  quib- 
bling attempt  has  been  made  by  Mr.  Bradlaugh  to  get  over  the 
self-created  difficulty  by  saying  that  if  he  took  the  oath,  the 
words  would  be  binding  on  his  honour  and  conscience.  Not,  how- 
ever, as  an  oath,  and  an  oath  must  be  taken  as  an  oath  or  not  at  alL 
It  has  been  decided  that  he  is  not  entitled  to  make  an  affirmation ; 
and  if  he  is  not  entitled  to  make  an  affirmation  in  the  form  of  an 
affirmation,  much  less  is  he  entitled  to  make  it  in  the  form  of  an  oath. 
What  result,  it  may  be  asked,  happens  when  a  member  does  not 
take  the  oath  ?  The  answer  to  this  depends  upon  what  the  member 
does.  According  to  section  6  of  the  Parliamentary  Oaths  Act, 
1866,  a  member  of  the  House  of  Commons  who  votes  or  sits  with- 
out having  taken  the  oath  is  liable  in  a  penalty  of  £500,  and,  in 
addition,  his  seat  becomes  vacated  in  the  same  manner  as  if  he 
were  dead.  But  if  he  neither  sits  nor  votes,  he  retains  his  seat. 
This  was  the  state  of  the  law,  at  least  in  regard  to  the  Oath  of 
Abjuration,  even  before  the  Act  of  1866.  Baron  Lionel  Nathan  de 
IkOthschild,  who  refused  to  take  the  oath  when  it  contained  the 
words  ''  on  the  true  faith  of  a  Christian,"  more  than  once  accepted 
the  Chiltern  Hundreds  in  order  to  give  his  constituents  an  oppor- 
tunity, by  re-electing  him,  of  protesting  against  what  they 
considered  the  injustice  of  the  existing  law ;  which  it  would  not 
have  been  necessary  for  him  to  have  done  if  his  seat  had  become 
vacant  by  his  mere  refusal  to  take  the  oath. 

Inequality  of  Sentences. — The  public  must  be  greatly  exercised, 
as  indeed  they  are,  and  we  do  not  wonder  at  it,  when  they  see 
sometimes  a  very  slight  and  at  other  times  a  very  severe  sentence 
inflicted  for  what  to  all  appearance. is  an  offence  of  the  same  kind 
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and  of  the  same  degree  of  gravity.  The  censure  which  the  lay 
mind  pronounces,  when  such  contrasts  are  brought  befoi-e  it,  is  not 
unfrequently  an  unjust  one,  induced  by  ignorance  of  or  inattention 
to  the  varying  circumstances  which  discriminate  one  case  from 
another.  But  it  must  be  confessed  that  there  are  many  instances 
of  inequality  of  sentences  which  cannot  be  accounted  for  except 
on  the  rather  unsatisfactory  ground — ^unsatisfactory  as  regards  the 
interests  of  public  justice — that  one  judge  has  one  view  of  the 
heinousness  of  a  crime  and  another  judge  has  a  different  one.  Tot 
homineSy  tot  sententice.  A  story  is  told  in  Whately's  Rhetoric  of 
an  eminent  counsel  who  said  that  he  had  often  lost  a  case  where  he 
was  right,  but  on  the  other  hand  he  had  often  gained  a  case  where 
he  was  wrong ;  so  that  it  came  to  the  same  thing  in  the  end.  On 
the  same  principle  it  may  be  said,  that  if  one  prisoner  receives  too 
slight  a  punishment,  this  is  made  up  for  by  the  fact  that  some  other 
prisoner  receives  one  that  is  too  severe ;  so  that  taking  it  through 
tlie  piece,  and  striking  the  average  of  punishments,  you  find  that 
justice  has  been  done  after  all.  This,  however,  must  be  very  poor 
consolation  for  the  culprit  at  whose  expense  the  average  of  equity 
has  been  maintained. 

Two  cases,  in  which  the  offence  charged  was  personation  at  a 
Parliamentary  election,  tried  in  the  end  of  April  last — one  in  the 
Sheriff  Court  of  Glasgow,  the  other  in  the  Central  Criminal  Court 
of  London — illustrate  the  unequal  incidence  of  justice  more  notably 
than  any  cases  we  have  seen  for  a  considerable  time.  In  the 
Sheriff  Court  of  Glasgow  on  the  30th  of  April  a  man  who  pleaded 
guilty  to  personation  was  sentenced  to  eight  months'  imprisonment 
with  hard  labour.  On  the  previous  day  two  men  were  sentenced 
in  the  Central  Criminal  Court  for  the  same  offence  of  personation 
at  a  Parliamentary  election.  The  first  was  sentenced  to  three  days' 
imprisonment  with  hard  labour,  the  result  of  which,  says  the  Times 
report,  was  that  he  was  immediately  discharged.  The  other  was 
ordered  to  give  two  sureties  of  £25  and  to  enter  into  his  own 
recognizances  of  £50  to  come  up  for  sentence  whenever  he  was 
called  upon  so  to  do ;  that  is  to  say,  he  was  let  off  without  any 
))unishment  at  all  except  the  fright.  Perhaps  Mr.  Baron  Pollock, 
the  judge  who  gave  these  lenient  sentences,  had  some  compuuction 
in  awarding  the  only  punishment  he  could  legally  inflict  under  the 
statute  in  that  case  provided,  viz.  imprisonment  together  with  hard 
labour.  If  he  had  given  imprisonment  without  hard  labour,  the 
sentence  would  have  been  illegal  {Fergusony.  Thow,  June 30, 1862, 
4  Irv.  196).  We  think  this  is  a  mistake  in  the  Act,  and  that  the 
judge  should  have  it  in  his  option  to  award  or  withhold  the 
aggravated  punishment  of  hard  labour  according  to  the  circum- 
stances of  the  case.  If  the  sentences  in  the  Central  Criminal 
Court  seem  to  err  on  the  side  of  leniency,  certainly  this  defect  has 
been  amply  made  up  for  by  the  sentence  in  the  Glasgow  Sheriff 
Court     Eight  months'  imprisonment  with  hard  labour  for  an 
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offence  which  has  not  yet  become  so  common  that  stern  measures 
are  required  for  its  repression,  and  which  entailed  no  great  damage 
to  society  (for  what  is  the  loss  of  one  vote  when  thirty  or  forty 
thousand  people  are  voting?),  is  surely  a  more  than  adequate 
punishment.  Some  time  ago  a  man  was  tried  before  Lord  Young 
in  the  High  Court  of  Justiciary  for  stabbing  another  man  in  the 
throat  so  severely  that  he  bled  to  death  in  a  minute  or  two.  He 
pleaded  guilty  to  culpable  homicide,  and  he  was  sentenced  to  eight 
months'  imprisonment  without  hard  labour.  Have  we  got  to  be 
such  a  political  people  that  it  is  worse  to  take  away  a  man's  vote 
than  to  take  away  his  life  ?  It  will  be  remembered  also  that  in 
the  be^nning  of  last  year  the  City  of  Glasgow  Bank  directors 
received  a  similar  sentence  of  eight  mouths'  imprisonment  loithovi 

hard  labour. 

The  moral  to  be  drawn  by  the  judicious  criminal  from  these 
cases  is  that  if  one  wishes  to  indulge  in  the  rather  genteel  and 
fancy  crime  of  personation  at  an  election — if  he  wishes  to  become 
a  personator  in  petto,  a  twopenny  Tichbome,  he  should  be  careful 
in  selecting  his  sphere  of  activity.  We  should  advise  the  Glasgow 
personator  to  change  his  venue.  For  purposes  of  personation 
London  is  a  much  safer  place  than  Glasgow,  and  a  Baron  of  the 
Exchequer  is  a  much  nicer  gentleman  to  be  tried  before  than  a 
Sheriff-Substitute. 

In  these  cases  of  personation  in  the  Central  Criminal  Court,  Mr. 
Baron  Pollock,  as  we  have  seen,  inflicted  no  punishment  at  all.  The 
Act  under  which  the  men  were  tried  empowers  the  judge  to 
impose  a  sentence  of  imprisonment  with  hard  labour  for  a  period 
not  exceeding  two  years.  There  is  evidently  a  discrepancy  of 
opinion  here.  The  Legislature  thinks  the  offence  a  serious  one, 
and  the  judge  does  not.  It  may  be  that  the  Legislature  has  erred 
in  making  it  imperative  to  couple  the  imprisonment  with  hard 
labour ;  but  that  is  a  matter  with  which  the  judge  has  no  concern. 
It  is  his  duty  to  carry  out  the  intention  and  implied  injunction  of 
the  Legislature ;  and  we  cannot  see  that  he  is  doing  so  when  he 
makes  it  a  rule,  apparently,  to  let  the  culprit  off  scot-free.  That 
looks  remarkably  like  snapping  his  fingers  in  the  face  of  the 

Legislature. 

At  present  there  seems  a  tendency  on  the  pai-t  of  the  judicial 
pendulum  to  swing  round  violently  from  one  extreme  to  the  other, 
from  a  "  whacking "  sentence  to  no  sentence  at  all.  An  amusing 
case  of  the  latter  kind — amusing  on  account  of  the  reasons  assigned 
by  the  learned  Sheriff-Substitute  for  his  judgment-^occurred  at 
Peebles  lately.  A  man  was  tried  for  assault  committed  by 
throwing  mud  at,  and  on,  a  voter  going  to  the  poll.  The  judge 
held  the  charge  proven  and  discharged  the  offender  without  any 
punishment.  The  assault  was  committed  on  an  election  day  when 
there  was  a  good  deal  of  excitement — a  circumstance  that  might 
well  have  been  taken  into  account  in  mitigating  the  penalty  and 
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in  choosing  the  kind  of  penalty.  The  reasons  assigned  for 
inflicting  no  penalty  were  droll.  The  act,  it  was  said,  was  done 
probably  more  to  indicate  contempt  than  from  any  other  motive. 
But  the  throwing  of  mud  at  a  respectable  man  is  not  a  legitimate 
way  of  indicating  contempt.  "  It  wants  finish,*'  and  it  is  usually 
contemned  by  judges  in  as  practical  a  way  as  the  contempt  is 
expressed.  Next,  we  are  told  that  the  conduct  of  the  accused  was 
more  like  that  of  a  trp.mp  than  that  of  a  person  of  the  accused's 
respectable  appearance  and  position.  If  a  tramp  had  been  tried 
for  indicating  his  contempt  in  the  same  fashion,  we  doubt  whether 
he  would  have  been  let  off  without  anything  being  inflicted  on  him 
except  a  lot  of  twaddle.  If  a  man  in  a  respectable  position^  and 
who  ought  to  know  better  than  a  tramp,  is  let  off  without  punish- 
ment, a  tramp  ought  to  be  let  off  with  less  than  no  punishment— r 
he  should  be  rewarded.  If  the  next  tramp  who  is  convicted  of 
assault  at  Peebles  does  not  get  half-a-crown  "  to  drink  your  honour's 
health,  sir,"  we  think  the  tramp  has  a  right  to  complain  of  being 
unfairly  treated.  Even  more  curious  was  the  statement  that  the 
fact  of  the  panel  appearing  at  the  bar,  coupled  with  the  circum- 
stance that  his  conduct  met  with  the  disapprobation  of  every  re- 
spectable person,  was  a  sufi&cient  punishment.  What,  then,  is  the 
use  of  having  courts  and  sheriffs  and  all  the  paraphernalia  of 
justice?  Why  saddle  the  country  with  the  salary  of  a  Sheriff- 
Substitute  when  his  work  can  be  done  without  money  and  without 
price  by  the  disapprobation  of  every  respectable  person  ?  This  is 
the  newest  substitute  we  have  heard  of  for  the  ordinary  means  of 
administering  justice.  The  late  Mr.  Alfred  Smee  invented  a 
machine  by  employing  which  you  could,  so  the  inventor  said,  solve 
the  most  knotty  points  of  law  with  unerring  accuracy.  This 
Laputau  invention  has  not  as  yet  superseded  the  judicature  of  the 
country ;  and  before  recommending  its  general  adoption  we  should 
like  to  put  in  half-a-dozen  of  the  recent  English  cases  about  divorce 
and  domicile  at  one  end  of  the  machine  and  see  what  comes  out 
of  it  at  the  other.  During  the  Indian  Mutiny  the  President  of  the 
Board  of  Control  was  blamed  for  sending  out  troops  by  sailing 
vessels  instead  of  by  steamers.  He  justified  himself  on  the  ground 
that  his  plan  stimulated  a  spirit  of  emulation  among  the  competing 
vessels,  which  had  the  effect  of  causing  them  to  make  extra  quick 
passages.  A  good  deal  of  ridicule  was  thrown  at  the  time  on  the 
idea  of  finding  in  the  spirit  of  emulation  which  existed  among 
sailing  vessels  a  motive  power  superior  to  steam.  But  all  these 
suggestions  of  genius  are  beaten  hollow  by  the  Peebles  plan  of 
utilizing  the  currents  of  opinion,  and  making  them  move  the 
judicial  windmill — of  finding  in  the  "disapprobation  of  every 
respect-able  person  "  a  substitute  for  the  Substitute. 

It  has  been  proposed  by  some  lawyers,  whose  experience  entitles 
their  suggestions  to  attention,  that  counsel  on  both  sides  should  be 
heard  on  the  question  of  the  amount  of  punishment  to  be  inflicted 
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on  the  prisoner^  as  well  as  on  the  question  of  his  guilt  or  innocence. 
The  fonner  is  a  question  of  secondary  importance  to  the  latter,  but 
it  is  secondary  to  it  alone;  nay,  in  some  cases  we  doubt  whether 
it  is  of  secondary  importance.  Under  our  present  system  the 
amount  of  punishment  is  wholly  in  the  hands  of  the  judge,  unless 
of  course  in  the  case  of  crimes  where  a  limit  is  imposed  by  statute. 
It  may  be  said  that  counsel  woidd  have  nothing  to  found  upon, 
would  have  no  precedents  to  cite,  and  would  be  unable  to  refer  to 
nny  general  principles  that  had  been  laid  down.  We  think  it 
would  be  a  pity  if  there  ever  did  come  to  be  a  body  of  precedents 
which  should  have  the  effect,  which  precedents  are  apt  to  have,  of 
fettering  and  hampering  the  discretion  of  the  judge  in  such  a  matter 
as  the  determining  the  amount  of  punishment.  But  though  there 
were  no  precedents  to  be  cited,  there  would  be  considerations  to  be 
stated  and  to  be  weighed.  In  a  brief  time  there  would  be  general 
principles  laid  down  for  meting  out  punishments,  and  there  would 
be  accumulated  a  body  of  decisions  which  could  be  referred  to,  not 
as  binding  precedents,  but  as  aids  and  guides  to  the  judge  in  arriving 
at  a  right  decision.  In  this  way  punishments  might  become  more 
uniform,  and  the  scandal  of  the  inequality  of  sentences,  which  not 
unfrequently  obtrudes  itself  upon  the  public  attention  at  present, 
would  die  away. 

JmUUliition  of  the  Sheriff  of  Perthshire, — On  Tuesday,  April  27,  Mr. 
J.  H.  A.  Macdonald,  Advocate,  lately  Solicitor-General,  was  installed  as 
Sheriff  of  Perthshire,  in  room  of  Sheriff  Lee  elevated  to  the  bench.  The 
ceremony  took  place  in  the  Justiciary  Court-Koom,  and  there  was  a  large 
attendance  of  the  members  of  the  Bar  and  the  general  public,  amongst 
whom  were  several  ladies. 

The  Sheriff's  commission  having  been  presented  and  read,  the  appoint- 
ments of  Mr.  H.  H.  None,  Mr.  Robert  Martin,  and  Mr.  C.  G.  Sidey  as 
Honorary  SheriffSubstitutes  were  confirmed.  In  suggesting  the  re- 
appointment of  Mr.  Adam  Mackenzie  as  Auditor  of  Court,  Sheriff 
Barclay  stated  that  he  held  the  office  for  sixteen  years,  and  it  was  very 
seldom  that  his  audits  were  rejected,  and  in  no  one  case  had  an  appeal 
from  his  findings  been  taken  to  the  Sheriff  The  appointment  was  con- 
firmed. 

Sheriff  Barclay  then  said  :  '^  I  have  now  the  pleasure  of  introducing 
to  you  our  new  Sheriff,  and  you  to  him.  As  you  are  aware,  this  is  the 
tenth  Sheriff  with  whom  I  have  been  privileged  to  act.  It  is  said  the 
Sherifis  of  Perthshire,  like  the  Sovereign,  never  die,  but  there  had  been 
one,  however,  who  had  departed  this  life  while  I  have  been  in  office. 
All  the  others  were  promoted  in  one  way  or  other.  Of  the  nine 
Sheriffs  with  whom  I  have  co-operated  six  went  to  the  Court  of  Session 
to  be  judges.  One  of  these'  went  to  the  House  of  Lords,  and  another 
was  also  promoted  there  without  passing  the  judicial  bench  at  Edinbui^h. 
When  the  seventh  Sheriff  in  order  came,  I  thought  that  that  being  the 
complete  number  in  sacred  and  classical  language,  I  had  seen  the  last ; 
but  that  did  not  so  happen.     There  came  another,  and  that  time  I  came 
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to  the  eonclnrion  that^  the  octave  being  the  highest  note  in  mnsie,  this 
was  surely  the  last  Bat  another  came,  and  this  time  I  did  not  know 
what  to  say.  On  that  occasion  a  wag  wittedly  and  perhaps  wickedly 
remarked  that  I  had  a  chance  of  being  wrecked  npon  a  ''  Lee "  shore, 
but  that  was  not  to  .be.  Now  I  have  my  tenth,  which  is,  I  think,  my 
decalogue.  There  is,  however,  an  eleventh  commandment  in  the  New 
Testament  dispensation — I  have  the  authority  of  a  very  high  divine,  Bishop 
Usher,  for  it — ^the  Divine  Redeemer  said,  *  A  new  commandment  I  give 
yon' — and  therefore  I  am  not  without  hope  that  I  may  have  the 
pleasure  of  addressing  yon  on  another  similar  occasion.  It  would  be  a 
work  of  supererogation  to  say  anything  about  Mr.  Macdonald.  Ton  all 
know  him,  if  not  personally,  at  all  events  by  that  excellent  treatise  on 
criminal  law  which  he  has  published.  You  are  also  aware — and  it  is  a 
great  matter  to  know  it — that  he  is  not  unacquainted  with  the  functions 
of  Sheriff,  having  a  considerable  time  held  that  office  in  Ross  and 
Cromarty.  I  am  sure  we  are  all  very  well  pleased  to  see  him  here,  and 
we  shall  be  delighted  to  have  him  for  a  while  until  he  removes  to  a 
higher  station.  I  have  now  great  pleasure  in  introducing  the  Bar  to  you, 
Sheriff.  I  am  quite  satisfied  that  I  present  a  body  of  men  skilled  in  the 
law  ;  above  all,  men  honourable,  and  of  the  greatest  integrity  in  all  their 
business.  I  have  not — and  it  is  with  a  great  deal  of  pride  that  I  say 
it — heard  a  single  word  of  censure  from  the  Court  of  Session  upon  the 
preparation  of  record  or  any  of  the  proceedings  of  this  Court.  I  have 
great  pleasure  in  introducing  the  Bar  to  you,  and  I  am  quite  satisfied 
you  will  find  that  I  have  not  exaggerated  their  qualities" 

Mr.  Wm.  MaoLvibh,  President  of  the  Society  of  Solicitors,  said :  "  As 
representing  the  procurators  of  this  Court,  I  have  great  pleasure  in  offer- 
ing your  Lordship  our  hearty  congratulations  on  your  appointment  as 
Shenff  of  Perthshire,  and  in  assuring  you  how  cordially  we  concur  in  the 
observations  which  have  fallen  from  our  Sheriff-Substitute,  Dr.  Barclay. 
The  seat  which  you  now  occupy  has  been  filled  by  a  long  line  of 
distinguished  lawyers,  and  I  am  sure  I  express  not  only  my  own  senti- 
ments, but  the  sentiments  of  every  member  of  this  Bar,  when  I  say  that 
we  rejoice  very  much  indeed  that  the  high  appointment  of  Sheriff  of  this 
county  has  been  conferred  on  one  so  well  qualified,  as  your  Lordship  is 
known  to  be,  to  tread  in  the  footsteps  of  your  distinguished  predecessors 
in  this  office.  As  Sheriff  Barclay  has  stated,  the  position  of  Shenff  is 
not  new  to  your  Lordship.  We  know  well  the  great  estimation  in  which 
your  judiciaJ  qualifications  were  held  in  two  important  northern  counties 
where  you  filled  a  similar  office  before  your  appointment  to  the  high 
official  position  which  you  more  recently  held.  We  welcome  your 
Lordship  to  Perthshire,  assure  you  that  we  shall  as  members  of  this  Bar 
facilitate  the  transaction  of  the  business  of  your  Court  by  every  means  in 
our  power ;  and  nothing  shall  be  wanting  on  our  part  to  assist  in  render- 
ing the  discharge  of  the  duties  of  your  important  office  not  only  useful  to 
the  public  but  agreeable  to  your  Lordship  personally." 

In  calling  on  Mr.  Smythe,  as  representing  the  county,  Dr.  Barclay 
remarked  that  an  ancestor  of  his  was  last  century  Sheriff  of  this  county, 
and  afterwards  became  Lord  Methven  of  the  Court  of  Session.  Since 
he  (Dr.  Barclay)  held  office  in  the  county,  the  Convenership  has  always 
been  in  the  Methven  family,  first,  by  an  cdder  brother,  and  now,  for  many 
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yeais,  by  the  present  Laiid  of  Methven.  Few  know  the  care  and  atten- 
tion which  Mr.  Smythe  devoted  to  the  many  and  arduous  dnties  of  his 
office. 

Mr.  Smtthe  of  Methven,  Convener  of  the  County,  said :  "  It  is  a  great 
gratification  to  me,  on  the  part  of  the  Commissioners  of  Supply,  to 
welcome  you  as  our  new  Sheriff.  Mr.  MacLeish  has  spoken  on  behalf  of 
the  Bar  and  the  legal  practitioners,  and  I  think  I  may  speak  on  behalf  of 
the  officials  connected  with  the  county.  I  trust  you  will  find  we  shall 
always  be  glad  to  co-operate  with  you  in  everything  connected  with  the 
county.  It  is  certainly  a  pleasant  thing  to  think  that  we  have  so  dis- 
tinguished a  man  now  in  the  position  of  Sheriff  of  this  county.  I  myself 
have  seen,  like  Sheriff  Barclay,  I  believe  the  whole  list  of  Sheriffs  he  has 
enumerated,  and  have  been  on  friendly — ^I  may  say  very  intimate — ^terms 
with  them.  Although  this  is  the  first  time  I  have  had  the  honour  of 
being  personaUy  introduced  to  our  new  Sheriff,  I  may  say  that,  when  I 
first  came  to  Scotland,  I  received  much  kindness  from  his  most  excellent 
grandfather,  Baron  Hume,  and  I  feel  that  I  have  a  warmth  of  affection 
towards  him  owing  to  that  circumstance.  I  also  wish  to  state,  on  behalf 
of  the  Commissioners  of  Supply,  how  much  we  sympathize  and  rejoice 
in  the  promotion  of  our  late  Sheriff,  and  how  much  we  were  indebted 
to  him  for  the  courtesy,  and  kindness,  and  assistance  which  he  always 
showed  in  regard  to  our  county  matters.  I  think  that  I  may  safely 
expect  that  we  shall  receive  the  same  assistance  at  the  hands  of  your 
Lordship. " 

Bailie  Chalmers  said :  "  I  have  to  congratulate  the  Perth  Bar  in  having 
our  new  Sheriff,  Mr.  Macdonald,  appointed  to  his  place  to-day.  I  can 
only  say  that  the  Magistrates  will  try  as  hitherto  to  assist  him  in  every- 
thing connected  with  the  town." 

Sheriff  Macdonald  then  replied.  He  said :  "Sheriff  Barclay,  you  have 
spoken  in  very  kind  terms  of  myself,  and  I  am  quite  sure  that  my  long 
acquaintance  with  you  will  not  cease  to  be  friendly  now  that  we  stand  in 
an  official  relation  to  one  another,  as  it  has  always  been  in  the  past.  This 
I  feel  quite  sure  of,  that  the  great  experience  you  have  of  conducting  the 
business  of  this  county  will  be  of  most  valuable  assistance  to  myself; 
and  I  can  congratulate  the  members  of  the  Bar  here,  and  all  the  in- 
habitants of  this  place,  that  you  are  stiU  able  so  efficiently  to  diBchaige 
your  public  duties.  Mr.  President  and  gentlemen  of  the  Bar,  the  repute 
of  the  Perth  Bar  has  always  been  good,  and  I  have  never  heard  anything 
to  its  detriment  Your  conduct  at  the  table  doubtless  to  a  great  extent 
has  contributed  to  your  friend,  Dr.  Barclay,  standing  as  he  does  in  such 
health  and  strength  before  you.  If  any  witness  is  required  of  that,  it  is 
the  fact  that  he  is  so  happy  among  you  to-day.  To  the  Convener  of  the 
County  I  can  only  say  that,  whatever  assistance  I  can  give  in  connection 
with  the  forwarding  of  county  business,  will  be  cheerfully  given.  To 
the  Magistrates  I  may  also  say  that  the  town  of  Perth  is  endeared  to  me 
by  an  association  of  a  very  close  kind,  and  it  shall  always  be  my  earnest 
desire  to  aid  the  Lord  I^vost  and  Magistrates  in  everything  for  the 
welfare  of  the  town." 

The  proceedings  then  terminated. 

WTiat  Judicial  Factors  can  he  appointed  by  Sheriffs. — ^The  attention 
which  has  been  drawn  to  this  subject  by  the  articles  in  our 
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Febraary  and  March  numberfl  (pp.  81  and  120)  has  already 
begun  to  bear  fruit  in  one  of  the  directions  which  we  indicated  it 
should  take.  The  present  state  of  matters  we  ventured  to  describe 
as  "  a  scandal  and  calls  for  immediate  remedy  at  the  hands  of  the 
Sheriflfs."  The  Sheriflf  of  the  counties  of  Caithness,  Orkney,  and 
Zetland  has  issued  the  following  order  in  reference  to  factories  in 
his  Courts : — 

"  Order  of  Court  as  to  Petitions  for  and  the  Appointment  of  Factors 
in  this  Court — The  first  interlocutor  shall  order  intimation,  adver- 
tisement, and  service  on  every  one  who  may  have  an  interest.  After 
intimation  and  service,  where  minors  or  pupils  are  interested, 
tutors  or  curators  ad  litem  will  be  appointed  and  ordered  to  report 
as  to  the  expediency  of  the  proposed  appointment  and  who  are  (if 
any)  creditors  of  the  deceased.  The  next  interlocutor  shall  con- 
tain an  approval  or  disapproval  of  this  report,  and  refusal  or  appoint- 
ment of  a  factor  under  the  conditions  of  this  order  of  Court  and 
on  finding  caution  qiuzm  primvm.  The  caution  offered  will  be 
certified  as  sufficient  by  a  justice  of  the  peace  and  reported  by  the 
SheriflT  Clerk  to  the  Sheriff.  No  creditor  of  the  deceased  shall  if 
possible  be  appointed  as  factor  or  accepted  as  a  factor's  cautioner. 
On  caution  being  found  as  above,  *  the  Sheriff  should  appoint  the 
factor  to  report  within  six  months  on  the  assets  and  liabilities  of 
the  estate,  with  a  list  of  the  names  of  creditors  and  his  past  and 
proposed  management,  and  the  Sheriff  Clerk  shall  put  the  case  to 
the  roll  on  the  first  court  day  after  the  expiry  of  said  six  months.' 

"  At  this  enrolment,  or  any  continued  or  other  diet,  the  Sheriff 
shall  by  remit  or  otherwise  ascertain  the  real  state  of  the  estate 
and  the  interest  of  beneficiaries  and  creditors  therein,  and  provide 
by  means  of  a  scheme  or  other  order  for  the  future  management 
of  the  factor  being  carefully  supervised,  the  factor  being  ordered  to 
lodge  annual  accounts,  and  to  lodge  all  moneys  in  bank  on  an 
account  with  or  on  deposit  receipt  to  him  as  factor,  as  provided  in 
the  Pupils'  Protection  Act,  or  the  Sheriff  shall  appoint  a  new 
factor,  who  shall  conform  to  above  regulations. 

"  On  the  death  of  a  cautioner  the  Sheriff  Clerk  shall  put  the  case 
to  the  roll  in  order  that  the  Sheriff  may  order  new  caution  and 
suspend  the  factor's  actings  until  that  is  found  and  reported  to  the 
Court  as  at  the  original  appointment,  or  appoint  a  new  factor,  who 
shall  conform  to  above  regulations.  In  order  to  strengthen  the 
Sheriff-Substitute's  hands  in  carrying  into  effect  the  above  regula- 
tions the  Sheriff  Clerk  shall  once  a  year  at  least  put  all  existing 
factories  to  the  roll  at  one  of  the  Sherifi*s  special  sittings,  and 
intimate  this  enrolment  to  all  the  factors,  that  by  themselves  or 
their  agents  they  may  be  present  to  give  any  explanations  neces- 
sary as  to  their  management  of  the  estates  under  their  charge. 

"  The  penalty  or  mulct  for  breach  of  any  of  these  regulations  will 
be  determined  by  the  Court  in  each  case.  A  factor  may  at  any 
time  enrol  the  factory  to  crave  instructions  as  to  the  factorial 
management. 
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"  Before  the  factor's  discharge  is  granted,  which  it  may  be  on  a 
motion  by  minute  lodged  in  process,  it  shall  be  ascertained  by 
remit  or  otherwise  that  he  has  satisfactorily  accounted  for  all  the 
funds  committed  to  his  care  and  observed  the  provisions  of  this 
order,  and  carried  out  any  instructions  he  may  have  received  as  to 
the  factorial  management." 

AppoinimeTUs, — The  new  Advocates-Depute  are  the  Hon.  H.  J. 
MoNCREiFF  (1863),  Mr.  Andrew  Eutherfurd  (1857),  Mr.  David 
Brand  (1864),  and  Mr.  J.  J.  Eeid  (1870).  Mr.  A.  E.  Henderson 
has  been  appointed  Assistant  Advocate-Depute  for  the  Glasgow 
Circuit.  Mr.  J.  P.  Coldstream,  Assistant  Depute  Clerk  of  Session, 
has  been  made  Assistant  Clerk  in  the  First  Division,  in  room 
of  the  late  Mr.  Shiress.  Mr.  Egbert  Brown,  Clerk  to  the  Lord 
Advocate,  succeeds  Mr.  Coldstream  at  Lord  Eutherfurd  Clark's 
bar. 

The  Lord  Advocate,  the  SoLicrroR-GENBRAL,  the  Dean  of 
Faculty,  and  Mr.  J.  H.  A.  Macdonald  have  all  received  patents 
as  Queen's  Counsel  We  are  glad  to  be  able  to  chronicle  this  fact, 
as,  though  there  are  no  outer  and  inner  bars  in  the  Scottish  Courts, 
it  is  only  fit  that  the  law  officers  of  the  Crown  should  be  put  in  a 
position  which  will  not  entail  them  descending  to  stuff  at  the 
expiration  of  their  term  of  ofifice.  Dr.  Fraser  is,  we  believe,  the 
first  Dean  of  Faculty  who  has  ever  worn  silk ;  we  hope  that  the 
precedent  now  established  in  his  case  will  be  followed  in  future. 
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A   HYMN  TO   HIM. 

"  And  o*er  the  hills  and  far  away, 
Beyond  their  utmost  purple  rim. 
Beyond  the  night,  across  the  day, 
The  happy  princess  followed  him. " 

TlEKimON. 

How  rapidly  he  makes  his  way, 
This  most  successful  legal  limb ! 

Through  half  the  night  and  all  the  day 
The  happy  agents  follow  him. 

There  falleth  from  his  fluent  lips 
The  wisdom  of  the  seraphim. 

And  every  buzzy-body  sips 
The  honey  that's  distilled  by  him. 

He's  witty  too.  Tou  jest :  thereat 
You  see  their  Lordships  looking  prim. 

Your  favourite  joke  that  fell  so  fl^ 
Is  exquisite  when  said  by  him. 
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We  gaze  on,  wheresoever  he  goes, 

His  figure,  be  it  squat  or  slim  ; 
And  even  to  his  boots  and  "  clos  " 

The  wondering  juniors  copy  him. 

The  briefless,  pacing  day  by  day 

The  weary  boards,  not  "  in  the  swim," 

With  grief,  but  not  with  grammar,  say, 
"  We  wish  to  goodness  we  were  him ! " 

He  snubs,  he  sneers,  he  jibes,  he  frowns, 

Then  smiles  illume  his  visage  grim  ; 
We  bear  his  temper's  ups  and  downs, 

And  even  the  judges  bow  to  him. 

"  Tis  only  pretty  Fanny's  way," 
And  "  geniuses  must  have  their  whim ; " 

Whatever  he  says  or  doesn't  say. 
The  happy  agents  follow  him, 

Setainers  of  both  kinds  he  hath : 

His  Pistol,  Bardolph,  Peto,  Nym, 
Enjoy  his  smiles,  endure  his  wrath. 

And  serve  as  useful  foils  to  him. 

Law  only  charms  this  legal  swell : 

A  primrose  by  the  river's  brim 
(See  Wordsworth,  case  of  Peter  Bell) 

A  primrose  only  is  to  him. 

You  talk  about  historic  times — 

The  strife  of  Strafford,  Hampden,  Pym ; — 

Of  art, — the  last  new  poet's  rhymes  : — 
A  vacant  stare's  vouchsafed  by  him. 

Of  politics  he  knows  but  this. 

It  does  not  pay  to  turn  and  trim ; 
Nor  cares  for  them,  yet  must  not  miss 

What  prize  may  be  in  store  for  him. 

Time  passes ;  he  becomes  a  judge : 

Sudden  his  lustre  groweth  dim  ; 
His  wisdom  now  you  call  it  fudge, 

And  nobody  cares  a  rap  for  him. 

Ah  !  every  dog  must  have  his  day. 
He's  no  more  now  than  Jack  or  Jim  ; 

And  all  the  happier  agents  say, 
"  Sir  Newman  quite  eclipses  hinL" 

He  sees  his  sun  of  glory  set 

'Neath  the  horizon's  purple  rim ; 
And  thinks  of  days,  with  grim  regret, 

When  crowds  of  clients  followed  bun. 
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Parliamsnt. — County  vote — Interest  in  land  of  uncertain  duration — Land 
devised  in  trust  for  sale — Estate  of  cestui  que  trust  pending  sale, — A  testator 
devised  his  copyhold  lands  to  trustees  upon  trust  to  sell  and  invest  the  proceeds 
and  pay  the  dividends  to  his  wife  for  hfe,  and  after  her  decease  to  divide  the 
proceeds  among  his  children  equally.  The  share  of  each  son  to  hecome  vested 
and  payable  at  twenty-one  ;  the  share  of  each  daughter  to  become  vested  at 
twenty -one  or  marriage,  and  the  trustees  to  stand  possessed  of  each  daughter's 
share  upon  trust  to  pay  the  dividends  to  her  during  her  life  for  her  sole  use 
iudependent  of  her  husband  (if  any),  and  after  her  decease  in  trust  for  her 
children.  The  trustees  duly  proved,  the  will,  and  were  admitted  to  the  copy- 
holds according  to  the  custom  of  the  manor.  The  wife  predeceased  the  testator, 
and  at  the  time  of  his  death  there  were  three  sons  and  one  daughter ;  the 
daughter  was  married  and  had  issue,  who  were  infants.  The  sale  of  the  copy- 
hold lands  was  postponed,  and  in  the  meantime  the  children  of  the  testator 
became  of  full  age,  and  by  verbal  agreement  among  themselves,  in  which  the 
husband  of  the  daughter  concurred,  W^ed  to  keep  the  copyhold  lands  uncon- 
verted. The  rents,  which  were  of  sufficient  annual  value  to  confer  the  franchise 
on  each  of  the  testator's  children,  were  received  by  the  trustees,  and  divided 
amongst  the  testator's  children  yearly.  The  appellant,  one  of  the  testator's 
sons,  claimed  to  vote  as  a  freeholder  in  respect  of  his  equitable  interest  in  the 
copyholds : — Hetd^  that  the  appellant  had  no  such  freehold  estate  as  would 
entitle  him  to  be  registered  as  a  voter  for  the  county. — Spencer  v.  Harrisonf 
49  L.  J.  Rep.  C.  P.  188. 

Damages. — Personal  injuries — Railway  company — Breach  of  contrad  of 
carriage — Measure  of  damages — Direction  to  jury, — ^The  right  direction  to  a  jury, 
who  have  to  assess  damages  in  an  action  for  personal  injuries  sustained  in  a 
railway  accident  by  a  professional  man  making  a  large  income,  is  that,  in 
respect  to  the  plaintiffs  money  loss,  they  should  not  attempt  to  arrive  at  an 
absolute  or  mathematically  accurate  compensation,  but  should  give  a  fair  and 
reasonable  compensation,  taking  into  consideration  the  amount  of  his  income 
when  the  injunes  were  sustained,  the  length  of  time  he  has  been  deprived  of 
that  income,  the  probability  of  his  having  continued  to  earn  it  if  he  had  not 
been  injured,  the  prospect  of  his  being  able  to  earn  anything  in  the  future, 
and  all  the  other  circumstances  of  the  case.  The  distinction  between  such  a 
case  and  the  case  of  Hadley  v.  BaxendcUe  (9  Exch.  Rep.  341 ;  23  L.  J.  Rep. 
Exch.  179)  pointed  out. — Phillips  v.  The  London  and  SouJth-Weskm  Railway 
Company,  (App.)  49  L.  J.  Rep.  Q.  B.  233. 

Discovery. — Letters  written  by  master  in  answer  to  inquiries  as  to  servants 
character  —  Libel  —  Privileged  coTmnuniecLtuyn  —  Production. — ^A  master  kept 
copies  of  the  letters  written  by  him  in  answer  to  inquiries  respecting  the 
character  of  a  servant  late  in  his  employ.  The  servant  commenced  an  action 
for  damages  against  his  master,  alleging  that  the  letters  were  libellous,  and 
took  out  a  summons  for  liberty  to  inspect  and  take  copies  of  the  copy  letters : — 
Held,  that  the  copy  letters  were  not  privileged  from  production.  Qutere — 
Whether,  if  the  aefendant  had  deposed  on  oath  that  the  production  of  the 
letters  would  incriminate  him,  they  would  have  been  privileged  from  produc- 
tion.—FFeftft  V.  East,  (App.)  49  L.  J.  Rep.  Q.  B.  250. 

Justice  op  the  Peace. — Order  for  expenses  of  conveying  prisoners  to  gaol — 
"  Period  of  committal " — Prison  authority, — The  Prisons  Act  of  1877  (40  and  41 
Vict,  c  21)  has  not  transferred  to  the  Secretary  of  State  the  liability  for  the 
expenses  of  conveying  prisoners  after  summary  conviction  or  committal  for 
trial  by  a  magistrate  to  the  gaol  named  in  the  warrant.  Such  expenses  still 
fall,  as  enact^  in  27  Geo.  11.  c.  3,  and  11  and  12  Vict  c  42,  in  Middlesex 
upon  the  overseers,  and  in  other  counties  upon  the  treasurer  of  the  county 
where  the  offence  alleged  against  the  prisoner  was  committed. — MuUins  v.  I%e 
"^eoMurer  of  the  County  of^rrey^  49  L.  J.  Bep«  Q.  B.  257. 
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OFFEE,  ACCEPTANCE,  AND  WITHDEAWAL  OF  OFFEE 

BY  COEEESPONDENCE. 

The  class  of  cases,  says  Mr.  Pollock  in  his  "  Principles  of  Contract " 
(p.  11),  where  a  contract  is  entered  into  by  correspondence  between 
persons  at  a  distance,  is  one  of  great  and  increasing  importance. 
It  is  one,  too,  we  may  add,  of  great  difficulty  and  complication,  one 
requiring  the  exercise  of  a  very  fine  discrimination  on  the  part  of 
the  judge,  and  one  in  which  the  opinion  expressed  on  any  particu- 
lar case  ought  to  be  very  cai'efuUy  guarded,  so  as  not  to  overlap  the 
point  immediately  calling  for  decision,  and  by  inadvertence  lay 
down  a  principle  which  may  lead  to  embarrassment  in  cases  not 
contemplated  at  the  moment,  which  are  similar  to  the  case  before 
the  Court,  but  which  really  require  the  application  of  another 
principle  altogether. 

Some  time  ago  we  called  attention  (see  vol.  xxiii.  p.  617,  and  ante, 
p.  143)  to  a  recent  case  of  this  kind,  The  Household  Fire  Insurance 
and  Carriage  Accident  Co.,  Limited,  v.  Ghant  (L.  R  4  Ex.  Div.  216), 
in  which  the  English  Court  of  Appeal  held  that  when  an  offer  was 
sent  and  an  acceptance  was  returned,  both  by  post,  the  contract 
was  complete,  although  the  acceptance  never  reached  the  offerer. 
The  theory  on  which  this  decision  was  based  was  that  the  offerer 
by  sending  his  offer  by  post  had  not  only  given  an  implied  invita- 
tion to  reply  by  the  same  means  of  communication,  but  that  he 
had  constituted  the  post  office  the  common  agent  of  himself  and 
the  acceptor.  We  pointed  out  that  this  theory  was  not  only 
a  fiction,  but  a  fiction  directly  contrary  to  the  fact,  and  that  the 
circumstance  of  the  post  office  being  first  the  agent  of  the  offerer 
in  transmitting  the  offer,  and  afterwards  the  agent  of  the  acceptor 
in  transmitting  the  acceptance,  by  no  means  clothed  the  post  office 
with  the  character  of  joint  or  common  agent  for  the  two  parties. 
We  also  showed  how  this  fiction  had  come  to  take  root  in  the 
English  law  by  its  unnecessary  importation  into  the  case  of  Dunlop 
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V.  Higgins,  as  decided  in  the  House  of  Lords  (Feb.  24, 1848,  9  D.), 
a  case  the  judgment  in  which  had  sufficient  grounds  of  its  own  to 
stand  upon.  And  we  also  showed  by  a  number  of  illustrations  the 
absurd  consequences  to  which  this  theory  logically  led.  Among 
others  this  was  adduced,  that  if  a  withdrawal  of  the  offer  was  put 
into  the  hands  of  the  common  agent,  the  post  office,  before  the 
acceptance  was  posted,  the  contract  woidd  not  be  completed  by  an 
acceptance  despatched  before  the  arrival  of  the  revocation,  and  that, 
too,  although  the  withdrawal  never  reached  the  offerea  The  case 
contemplated  of  a  withdrawal  of  an  offer  being  posted  before  but 
not  arriving  till  after  the  acceptance  was  despatched  has  since  that 
time,  and,  oddly  enough,  for  the  first  time,  come  before  the  English 
Courts ;  and  the  EngUsh  judges  had  an  opportunity  afforded  them 
of  carrying  the  principle  of  the  Hovsehold  Carriage  Company's  case 
to  its  inevitable  logical  consequence,  and  so  going  wrong,  or  of 
repudiating  that  principle  and  going  right.  They  have  done 
neither.  They  have  held  that,  to  quote  the  rubric  of  the  case,  '*  the 
withdrawal  of  an  offer,  made  and  accepted  by  letters  through  t£ie 
post,  is  inoperative  if  the  notice  of  withdrawal  does  not  reach  the 
person  accepting  until  after  the  letter  of  acceptance  has  been 
posted."  But  at  the  same  time  they  have  upheld  the  authority  of 
the  Household  Fire  Insurance  Compan'ifs  case,  Mr.  Justice  Lindley 
observing  that  it  may  be  taken  as  now  settled  that  where  an  offer 
is  made  and  accepted  by  letters  sent  through  the  post,  the  contract 
is  completed  the  moment  the  letter  accepting  the  offer  is  posted 
{Harris's  case,  L  R  7  Ch.  App.  587 ;  Duniop  v.  Higgins,  1  House 
of  Lords  Cases,  381),  even  although  it  never  reaches  its  destination 
{Household  Fire  Co^npany  v.  GraTU,  supra). 

The  circumstances  of  this  case  {Byrne  &  Co.  v.  Leon  van  Tien- 
hoven  <&  Co.,  42  L.  J.  Sep.  371)  were  these.  The  defendants  in 
Cardiff  on  1st  October  by  letter  offered  to  sell  plaintiffs  in  New 
York  a  quantity  of  coods,  "  subject  to  their  reply  by  cable  on  or 
before  15  th  October.  The  plaintiffs  received  the  letter  on  11th 
October,  and  an  acceptance  by  telegraph  was  despatched  by  them  and 
was  received  by  the  defendants  on  the  same  day.  In  the  meantime, 
on  the  8th  October,  the  defendants  sent  a  letter  to  the  plaintiffs 
recalling  their  offer,  which  letter  reached  the  plaintiffs  on  the  20th 
October.  The  Court  held  that  the  revocation  was  inoperative,  and 
the  contract  was  complete  on  11th  October,  the  day  of  despatching 
the  acceptance.  It  will  be  observed  that  the  acceptance  here  was 
not  communicated  by  post  but  by  telegraph,  but  this  is  a  cir- 
cumstance of  no  materiality  in  itself;  nor  was  it  so  regarded  by  the 
Common  Pleas  Division,  who  speak  of  the  case  all  through  as  of 
one  where  the  acceptance  had  been  *'  posted." 

In  giving  judgment  Mr.  Justice  Lindley  said  there  were  two 
questions  necessary  to  be  considered  for  the  determination  of  the 
case  before  the  Court,  viz.  "  (1.)  Whether  a  withdrawal  of  an  offer 
^as  any  effect  until  it  is  communicated  to  the  person  to  whom  the 
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offer  has  been  sent  ?  (2.)  Whether  posting  a  letter  of  withdrawal  is 
a  communication  to  the  person  to  whom  the  letter  is  sent  ?  It  is 
curious  that  neither  of  these  questions  appears  to  have  been  actually 
decided  in  this  country.  As  regards  the  first  question,  I  am  aware 
that  Pothier  and  some  other  writers  of  celebrity  are  of  opinion  that 
there  can  be  no  contract  if  an  offer  is  withdrawn  before  it  is  ac- 
cepted, although  the  withdrawal  is  not  communicated  to  the  person 
to  whom  the  offer  has  been  made.  The  reason  for  this  opinion  is 
that  there  is  not,  in  fact,  any  such  consent  by  both  parties  as  is 
essential  to  constitute  a  contract  between  them.  Against  this 
view,  however,  it  has  been  urged  that  a  state  of  mind  not  notified 
cannot  be  regarded  in  dealings  between  man  and  man,  and  that  an 
uncommunicated  revocation  is  for  all  practical  purposes  and  in 
point  of  law  no  revocation  at  alL  .  .  .  This  view,  moreover,  appears 
to  me  much  more  in  accordance  with  the  general  principles  of 
English  law  than  the  view  maintained  by  Pothier."  The  learned 
judge  then  considers  the  next  question,  and  he  holds  that  the  post- 
ing of  the  letter  of  revocation  was  not  a  sufficient  communication. 
''The  withdrawal  was  posted  on  the  8th,  and  did  not  reach  the  plaintiff 
until  after  he  had  posted  his  letter  of  the  11th  accepting  the  offer. 
It  may  be  taken  as  now  settled  that  where  an  offer  is  made  and 
accepted  by  letters  sent  through  the  post  the  contract  is  completed 
the  moment  the  letter  is  posted  {Harri$*8  case,  L.  E.  7  Ch.  App.  587; 
Dunlop  V.  ffiggins,  1  House  of  Lords  Gases,  381),  even  although  it 
never  reaches  its  destination  {Household  Fire  Co.  v.  GraiU,  L.  E.  4 
Ex.  Div.  216,  qualifying  if  not  overruling  British  and  American 
Telegraph  Co,  v.  Colson,  L.  R  6  Ex.  108).  When,  however,  these 
authorities  are  looked  at,  it  will  be  seen  that  they  are  based  upon 
the  principle  that  the  writer  of  the  offer  has  expressly  or  impliedly 
assented  to  treat  an  answer  to  him  by  a  letter  duly  posted  as  a 
sufficient  acceptance  and  notification  to  himself,  or  in  other  words, 
that  he  has  made  the  post  office  his  agent  to  receive  the  acceptance 
and  notification  of  it;  hiU  this  principle  appears  to  me  to  be 
inappliccMe  to  the  case  of  the  withdrawal  of  an  offer.  ,  .  .  There  is 
no  legal  principle  or  decision  which  compels  me  to  hold  contrary 
to  the  fact  that  the  letter  of  the  8th  October  is  to  be  treated  as 
communicated  to  the  plaintiff  on  that  day,  or  on  any  day  before  the 
20th,  when  the  letter  reached  them.  But  before  that  letter  had 
reached  them  they  had  accepted  the  offer  both  by  telegram  and  by 
post;  and  they  had  themselves  resold  the  tin  plates  at  a  profit 
In  my  opinion  the  withdrawal  by  the  defendants  on  the  8th 
October  of  their  offer  of  the  1st  was  inoperative,  and  a  complete 
contract  binding  on  both  parties  was  entered  into  on  the  11th 
October,  when  the  plaintiffs  accepted  the  offer  of  the  1st,  which 
they  had  no  reason  to  suppose  had  been  withdrawn." 

The  answers  to  the  two  questions  just  amount  to  this,  that  the 
withdrawal  is  not  effectually  made  by  merely  putting  the  letter  of 
withdrawal  in  the  post    We  ask  how  it  can  be  said,  then,  that  the 
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acceptance  is  effectually  made  by  merely  putting  the  letter  of 
acceptance  in  the  post?  The  principle  of  the  decisions  about 
acceptance  is,  he  says,  that  the  offerer  "  has  made  the  post  office 
his  agent  to  receive  the  acceptance  and  notification  of  it."  He 
should  have  said,  '*  has  made  the  post  office  the  joint  or  common 
agent,''  for  that  is  the  expression  and  that  is  the  doctrine.  "  This 
principle  appears  to  me  inapplicable  to  the  case  of  the  withdrawal 
of  an  offer."  Why?  We  desire  to  know  the  reason  why  the 
theory  of  the  post  office  being  the  common  agent  extends  so  far 
and  extends  no  farther,  why  it  stops  short  all  of  a  sudden,  what 
other  principle  comes  into  operation  and  stays  its  progress? 

The  decision  of  Mr.  Justice  Lindley  is  irreconcilable  with  the 
doctrine  on  which  the  Household  Fire  Company's  case  proceeded, 
viz.  that  the  post  office  is  the  common  agent  of  the  offerer  and 
acceptor.  It  is  irreconcilable  also  with  the  whole  line  of  thought 
from  which  that  doctrine  resulted.  Let  us  look  at  the  genesis  of 
that  doctrine  as  traced  by  Lord  Justice  Thesiger.  "  Whatever  in 
abstract  discussion  may  be  said  as  to  the  legal  notion  of  its 
being  necessary  in  order  to  the  effecting  of  a  valid  and  binding 
contract  that  the  minds  of  the  parties  should  he  brought  together 
at  ons  and  the  same  moment,  that  notion  is  practically  the 
foundation  of  English  law  upon  the  subject  of  the  formation  of 
contracts.  Unless,  therefore,  the  contract  by  correspondence  is 
absolutely  concluded  at  the  moment  that  the  continued  offer  is 
accepted,  it  is  difficult  to  see  how  the  two  minds  are  to  be  brought 
together  at  one  and  the  same  moment.  .  .  .  But,  on  the  other  hand, 
it  is  a  principle  of  law  that  the  minds  of  the  parties  must  be 
brought  into  mutual  communication.  .  .  .  How  then  are  these 
elements  of  law  to  be  harmonized  in  the  case  of  contracts  formed 
by  correspondence  through  the  post  ?  I  see  no  better  mode  than 
that  of  treating  the  post  office  as  the  agent  of  both  parties"  It  can- 
not be  said  that  the  element  of  the  two  minds  meeting  at  one  and 
the  same  moment,  "  which  is  practically  the  foundation  of  English 
law  upon  the  subject,"  is  to  be  found  in  a  case  where  at  the  time 
the  one  party  accepted  the  offer  the  other  had  withdrawn  it.  The 
decision  in  Byrne's  case  is  not  reconcilable  either  with  the  doctrine 
that  the  post  office  is  the  common  agent  of  the  parties,  or  with  the 
underlying  principle  of  the  English  law  of  contract,  to  prevent  the 
discarding  of  which  this  post-office  theory  has  been  invented. 

Mr.  Justice  Lindley,  after  making  the  observations  we  have 
quoted,  proceeded  to  point  out  "the  extreme  injustice  and  incon- 
venience which  any  other  conclusion  would  produce.  If  the 
defendants'  contention  was  to  prevail,  no  person  who  had  received 
an  offer  by  post  and  had  accepted  it  would  know  his  position  until 
he  had  waited  such  a  time  as  to  be  quite  sure  that  a  letter 
withdrawing  the  offer  had  not  been  posted  before  his  acceptance  of 
it.  It  appears  to  me  that  both  legal  principles  and  practical  con- 
venience require  that  a  person  who  has  accepted  an  offer  not  known 
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to  him  to  have  been  revoked  shall  be  in  a  position  safely  to  act 
upon  the  footing  that  the  offer  and  acceptance  constitute  a  contract 
binding  on  both  parties."  We  confess  that  the  argument  from  con- 
venience and  the  argument  from  the  alleged  underlying  principle  of 
the  English  law  as  to  the  formation  of  a  contract  seem  to  us  to  point 
in  different  directions.  And  it  is  to  be  remembered  that  the  argu- 
ment from  inconvenience  can  be  pressed  against  the  conclusion 
that  an  acceptance  is  effectual  if  posted  whether  it  arrives  or 
not,  just  as  much  as  against  the  conclusion  that  a  withdrawal 
is  effectual  if  it  is  posted  before  the  acceptance  is.  If  the 
proposer  is  bound  by  an  acceptance  which  never  arrives  he  may 
have  to  wait  an  indefinite  period  before  he  knows  whether  he  is 
bound  or  not.  The  acceptor,  says  Mr.  Justice  Lindley,  had  no 
reason  to  suppose  that  a  withdrawal  had  been  sent.  Has  the 
proposer  any  reason  to  suppose  that  an  acceptance  had  been  sent 
when  it  does  not  arrive  in  due  course  of  post,  and  when  indeed  it 
never  arrives  ?  "  It  is  not  reasonable  that  the  proposer  should  be 
bound  by  an  acceptance  that  he  never  receives.  He  has  no  means 
of  making  sure  whether  or  when  his  proposal  has  arrived,  or 
whether  it  is  accepted  or  not,  for  the  other  party  need  not  answer 
at  all.  The  acceptor  may  much  more  reasonably  be  left  to  take 
the  risk  of  his  acceptance  miscarrying,  for  in  practice  he  can  easily 
take  means,  if  he  think  fit,  to  provide  against  this"  (Pollock's 
Principles  of  Contract,  p.  12). 

The  error  which  has  led  to  so  much  difficulty  in  this  class  of 
cases  lies  in  the  metaphysical  notion  that  there  must  be  some 
moment  at  which  the  minds  of  the  parties  actually  meet ;  that  is 
to  say,  with  a  knowledge  that  they  have  met  The  principle  is 
applicable  in  cases  where  the  contracting  parties  are  personally 
present,  but  it  is  not  applicable  in  the  case  of  contracts  entered 
into  where  they  are  not,  and  cannot  be,  personally  present,  and 
where  consequently  the  contract  is  entered  into  by  correspondence. 
The  principle  of  mutual  assent  took  the  form  of  its  expression 
naturally  enough  from  the  circumstances  in  which  the  principle 
was  originally  applied.  The  old  principle  is  still  applicable  to  a 
new  state  of  circumstances;  the  old  expression  of  the  principle, 
which  is  an  accident  and  not  of  the  essence  of  the  principle,  is  not 
80  applicable. 

The  true  ground  for  the  decision  in  Byme*8  case — a  perfectly 
sound  judgment — is  not  stated  in  the  decision.  The  decision 
is  remarkable,  for  after  announcing  an  adherence  to  the  doctrine 
of  the  class  of  cases  of  which  the  Household  Fire  Companies  case  is 
one,  and  intimating  an  adherence  to  it  so  far  as  the  circumstances 
of  these  cases  were  concerned,  we  are  simply  told  that  it  does  not 
extend  to  the  present  case.  The  true  principle  is  that  by  making 
an  offer  the  proposer  has  given  the  offeree  a  right  to  regard  it  as 
an  offer  continuing  until  he  has  received  notification  of  its  with- 
drawal.     In  the   American  case   of  Taylor  v.   Merchants'   Fire 
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Insurance  Company  (see  Langdell  on  Contracts,  p.  97),  the  insur- 
ance company's  agent  wrote  to  the  plaintiff  offering  to  insure  his 
Louse ;  and  the  plaintiff  wrote  and  posted  a  letter  of  acceptance, 
which  was  received  in  due  course.  While  the  acceptance  was  in 
transit  the  house  was  burned  down.  The  insurance  company  con- 
tended that  there  was  no  completed  contract.  The  Court  held 
there  was.  "  We  are  of  opinion/*  they  said, "  that  an  offer  under  the 
circumstances  stated  is  intended  and  is  to  be  deemed  a  valid  under- 
taking on  the  part  of  the  company  that  they  will  be  bound,  according 
to  the  terms  tendered,  if  an  answer  is  transmitted  in  due  course  of 
mail  accepting  them ;  and  that  it  cannot  be  withdrawn  unless  the 
withdrawal  reaches  the  party  to  whom  it  is  addressed  before  his 
letter  of  reply  announcing  the  acceptance  has  been  transmitted. 
...  On  the  acceptance  of  the  terms  proposed,  transmitted  by  due 
course  of  mail  to  the  company,  the  minds  of  both  parties  have  met 
in  the  mode  contemplated  at  the  time  of  entering  upon  the  negotia- 
tion, and  the  contract  becomes  complete.  The  party  to  whom  the 
proposal  is  addressed  has  a  right  to  regard  it  as  a  continuing  offer 
until  it  shall  have  reached  him,  and  it  shall  be  in  due  time  accepted 
or  rejected." 

The  case  of  the  withdrawal  of  an  offer  being  sent  before,  but  not 
received  till  after,  the  acceptance  has  been  sent,  is,  according  to  Mr. 
Justice  Lindley,  a  new  case  in  the  English  Courts.  This  American 
decision,  though  some  of  the  principles  laid  down  are  applicable  to  the 
case,  is  not  an  express  decision  upon  it.  The  case  contemplated  is  not 
unfamiliar  to  Scottish  lawyers.  A  decision  on  the  point  was  given 
so  far  back  as  the  year  1855,  in  Thomson  v.  James  (18  D.  1).  It 
is  a  pity  that  when  this  new  point  came  up  for  decision,  and  no  direct 
authority  was  to  be  found  in  the  English  Eeports,  in  consequence 
of  which  the  Court  was  obliged  to  have  recourse  to  the  opinions  of 
living  writers,  Leake,  Benjamin,  Pollock,  and  to  the  American  case, 
which  is  not  a  direct  authority  either — it  is  a  pity,  we  say,  that  the 
attention  of  the  Common  Pleas  Division  was  not  drawn  to  the  case 
of  Thomson  v.  James.  The  English  judges  seldom  refer  to  Scottish 
cases ;  and  probably  they  have  not  ready  means  of  access  to  the 
Eeports.  This  case,  however,  is  to  be  found  at  full  length,  argument 
and  all,  in  such  a  well-known  book  as  LangdelFs  "  Cases  on  the 
Law  of  Contracts,"  an  American  work.  If  Thomson  v.  Jam^  had 
been  brought  before  the  notice  of  the  Common  Pleas  Division  we 
should  probably  have  found  in  the  judgment  in  Bymis  case,  what 
we  do  not  find  at  present,  a  satisfactory  statement  of  a  principle 
justifying  the  decision.  It  is  well  to  have  a  sound  decision, 
but  it  is  always  more  satisfactory  when  a  good  reason  for  it  is 
stated.  A  perusal  of  Thomjsmi  v.  Jam^s  would  also  have  given  an 
idea  of  the  way  to  argue  a  case,  the  way  to  decide  it,  and  the  way 
to  express  the  decision.  The  case  was  argued  with  great  skill  and 
with  rare  erudition.    No  relevant  consideration  is  left  unnoticed, 

^  no  source  of  information,  however  recondite,  is  left  unexplored. 
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The  principle  which  afiFords  the  true  solution  of  the  question  is 
grasped  by  the  Court,  and  the  error  is  avoided  of  laying  down  a 
principle  more  general  than  was  required  for  the  purposes  of  the 
case,  and  which  might  be  applied  to  future  cases  not  at  the  moment 
contemplated  and  to  which  it  might  prove  inapplicable.  Indeed 
the  expression  of  the  principle  of  decision  is  carefully  guarded ;  it 
is  shown  how  far  the  principle  extends,  and  care  is  taken  to  show 
to  what  cases  presenting  some  similarity  to  that  before  the  Court 
it  does  not  extend.  In  Thomson  v.  James  an  acceptance  of  an  oflFer 
and  a  withdrawal  of  the  offer  were  posted  on  the  same  day  and 
consequently  the  two  letters  crossed.  The  Court  held  the  contract 
had  been  completed. 

"  I  hold,"  said  Lord  President  M'Neill, "  that  a  simple  uncon- 
ditional offer  may  be  recalled  at  any  time  before  acceptance,  and 
that  it  may  be  so  recalled  by  a  letter  transmitted  by  post;  but  I  hold 
that  the  mere  posting  of  a  letter  of  recall  does  not  make  that 
letter  effectual  as  a  recall,  so  as  from  the  moment  of  posting  to 
prevent  the  completion  of  the  contract  by  acceptance.  An  offer  is 
nothing  until  it  is  communicated  to 'the  party  to  whom  it  is  made, 
and  who  is  to  decide  whether  he  will  or  will  not  accept  the  offer. 
In  like  manner  I  think  the  recall  or  withdrawal  of  an  offer  that 
has  been  communicated  can  have  no  effect  until  the  recall  or  with- 
drawal has  been  communicated,  or  may  be  assumed  to  have  been 
communicated,  to  the  party  holding  the  offer.  An  offer,  pure  and 
unconditional,  puts  it  in  the  power  of  the  party  to  whom  it  is 
addressed  to  accept  the  offer  until  by  the  lapse  of  a  reasonable 
time  he  has  lost  the  right,  or  until  the  party  who  has  made  the 
offer  gives  notice — that  is,  makes  known  that  he  withdraws  it.  .  .  . 
It  was  contended  that  as  the  offerer  had  changed  his  mind,  and 
had  posted  a  letter  announcing  that  change  before  the  offeree  had 
declared  his  mind  by  posting  his  acceptance,  the  intention  or  con- 
sent to  purchase  cannot  be  held  to  have  continued  until  the  consent 
to  sell  was  declared,  and  consequently  that  at  no  one  moment  of  time 
was  there  in  idem  placitum  consensus  atque  convention  His  Lord- 
ship repudiated  the  universal  applicability,  at  least,  of  this  notion. 

"  Having  communicated  his  purpose  to  purchase,  the  offeree  is 
entitled  to  regard  that  purpose  as  imchanged  until  a  change  is 
communicated.  He  has  acquired  a  right,  which  he  retains  until 
it  is  withdrawn  from  him  by  a  communication  from  the  party  who 
conferred  it.  If  he  exercises  the  right  by  a  completed  act  of 
acceptance  of  the  offer  before  notice  has  reached  him,  or  ought  in 
ordinary  course  to  have  reached  him,  the  contract  will  be  binding, 
although  a  change  of  mind  on  the  part  of  the  offerer  had  taken 
place,  and  although  he  had  taken  a  step  towards  communicating 
that  change  of  mind  by  writing  a  letter  or  even  putting  it  in  the 
post  office.  In  a  great  many  cases  the  maxim  that  there  must 
be  a  concurrence  of  will  at  the  moment  of  completion  of  the  con- 
tract cannot  be  rigidly  or  literally  applied." 
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Then  treating  of  the  question  of  acceptance  which  necessarily 
had  been  brought  forward  in  the  discussion,  his  Lordship  states  the 
true  principle  applicable  to  such  a  case,  and  also  guards  himself 
against  the  view  which  has  been  given  effect  to  in  the  Household 
Fire  Company* 8  case.  **  When  an  offer  is  made  by  letter  from  a 
distance  through  the  medium  of  the  post,  the  offerer  selecting  that 
medium  of  transmission  authorizes  and  invites  the  offeree  to  com- 
municate his  acceptance  through  the  same  medium.  If  the  offeree 
avails  himself  of  that  medium  of  communication,  and  transmits  his 
acceptance  properly  addressed  through  the  post  office,  and  if  the 
acceptance  reaches  its  destination  in  the  due  and  regular  course  of 
that  medium  of  transmission,  I  am  of  opinion  that  the  act  of  accept- 
ance  was  completed  by  the  putting  of  the  letter  into  the  post  office ; 
and  that  a  letter  of  recall  which  did  not  arrive  till  after  that  act 
cannot  be  held  to  have  interrupted  the  completion  of  the  contract." 
The  same  conclusion  was  arrived  at  in  Byrnes  case  as  in  Thornsoii 
v.  James,  The  difference  between  the  judgments  is  this,  that  in 
the  English  case  the  Court  state  the  grounds  for  holding  that  an 
acceptance  when  once  posted,  although  it  never  arrives,  completes 
the  contract,  but  do  not  state  the  ground  for  the  judgment  they 
are  pronouncing,  viz.  that  the  withdrawal  of  an  offer  when  merely 
posted  before  the  acceptance  does  not  prevent  the  completion  of 
the  contract,  a  decision  at  variance  with  the  principle  of  the  former 
decision;  and  in  the  Scottish  case,  the  Court,  while  disclaiming 
the  notion  that  an  acceptance  that  never  arrives  is  effectual,  do 
state  the  reason  for  the  judgment  they  are  pronouncing  with  r^ard 
to  the  withdrawal  of  an  offer. 

The  opinion  of  Pothier  is  contrary  to  the  view  taken  in  Thomson 
V.  Javus  and  in  Bym£s  case.  ''  If  I  write,"  he  says, ''  to  a  merchant 
at  Leghorn  a  letter  in  which  I  propose  to  purchase  of  him  a  certain 
quantity  of  merchandize  at  a  certain  price,  and  before  my  letter 
can  have  reached  him  I  write  him  a  second  letter,  by  which  I 
intimate  that  I  no  longer  desire  to  make  this  purchase,  or  if  before 
that  time  I  die  or  lose  the  use  of  my  reason,  although  this  mer- 
chant of  Leghorn  at  the  receipt  of  my  letter,  in  ignorance  of  the 
change  of  my  intention  or  my  death,  or  my  insanity,  answers  that 
he  accepts  the  proposed  bargain,  yet  no  contract  of  sale  arises 
between  us ;  for  my  intention  not  liaving  continued  until  the  time 
at  which  my  letter  was  received  and  my  proposal  accepted,  the 
consent  or  concurrence  of  our  wills,  necessary  to  form  a  contract  of 
sale,  has  not  occurred.  This  is  the  opinion  of  Barthole  and  of  the 
other  doctors  cited  by  Bruneman,  who  have  with  reason  rejected 
the  contrary  doctrine  of  the  Gloss  "  (Traits  du  Contrat  du  V^rit^, 
sec.  32).  Some  countenance  to  this  view  has  been  given 
by  writers  on  English  law.  It  is  referred  to  with  approval 
in  Chitty  on  Contracts  (p.  12),  and  in  a  note  to  Head  v.  Diggon 
(3  M.  and  R  102).  Pothier  adds  that  "if  my  letter  causes 
the  merchant  to  be  at  any  expense  in  proceeding  to  execute 
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the  contract  proposed,  or  if  it  occasion  him  any  loss,"  then  "  I 
am  bound  to  indemnify  him  unless  I  prefer  to  agree  to  the 
bargain  as  proposed  by  my  first  letter.  This  obligation  results 
from  that  rule  of  equity  that  no  person  shall  suffer  for  the  act  of 
another."  Mr.  Benjamin  in  his  book  on  Sales  (p.  58)  has  pointed 
out  that  Pothier  in  this  suggestion  or  admission  of  an  equitable 
remedy  has  overshot  the  mark  and  virtually  contradicts  himself. 
He  assumes  that  the  contract  is  not  binding,  and  that  consequently 
the  offer  may  be  retracted ;  yet  he  makes  the  offerer  liable  for  the 
damage  caused  by  a  contract  not  being  entered  into,  which '  the 
offeree  ex  hypotheai  had  no  right  to  expect  would  be  entered  into. 
Lord  Ivoiy  in  Thomson  v.  James  had  made  a  similar  criticism. 
"  The  exceptions  to  his  rules  which  he  admits,  themselves  are  de- 
structive of  his  rules.  He  admits  that  damages  may  be  due  if  an 
offerer  changes  his  mind ;  but  why  give  damages  if  no  wrong  is 
done  ?  And  no  wrong  can  be  held  to  be  done  if  an  offer  is  a  thing 
essentially  subject  to  recall,  as  much  as  if  the  power  of  recall  were 
an  expressed  condition  of  it  when  made"  (18  D.  16). 
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Our  latest  historical  inquirer  as  to  the  office  of  Sheriff,  Mr.  Dove 
Wilson,  assumes,  as  all  the  shallow  writers  on  the  subject  have 
done  in  England,  that  "the  office  of  Sheriff"  is  "  derived  in  both 
instances  from  the  same  Anglo-Saxon  source."  On  the  other 
hand,  it  is  related  of  a  northern  Sheriff,  tihat  on  the  occasion  of  his 
powers  and  jurisdiction  being  called  in  question  in  connection 
with  the  arrangements  for  a  royal  visit  by  some  police  magistrates 
under  the  Act  of  1852,  he  vindicated  the  prior  claims  of  his  office 
by  a  reference  to  the  mention  made  of  it  in  the  Book  of  Daniel 
(chap,  iii  verses  2  and  3).  This  latter  position  seems  to  us  to  be 
abundantly  supported  by  what  Professor  Robertson  Smith,  of  Free 
Kirk  notoriety,  has  observed  in  the  East,  and  chronicled  in  one  of 
his  letters  from  that  far-off  country  which  he  sent  to  our  con- 
temporary the  Scotsman,  In  spealang  of  the  administration  of 
justice  in  the  Hejaz  the  Professor  wrote : — 

"  The  real  power  lies  in  the  hand  of  the  Grand  Shereef,  and  his 
representative,  the  Shereef  Fawwaz,  is  the  strong  man  of  the  place. 
Fawwaz  is  now  an  elderly  man,  with  a  fine  tall  person,  a  keen 
commanding  eye,  and  a  dignified  manner.  He  is  greatly  respected 
and  feared  by  the  Arabs  for  his  severe  justice.  Fawwaz  is  a  pure 
Arab  in  his  habits  and  ways  of  thought.  He  has  never  been 
abroad,  and  is  as  ignorant  as  a  child  of  the  progress  of  European 
ways  and  inventions  in  the  East.  When  I  called  on  him,  the  con- 
versation turned  chiefly  on  railways,  telegraphs,  telephones,  and 
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the  like,  and  Ismail  the  Anglophile  got  so  eloquent  on  the  wonders 
of  England  that  the  old  gentleman  was  perfectly  confounded.    But 
he  knows  the  Arabs,  and  keeps  a  firm  hand  over  them ;  and  as 
most  people  would  rather  be  judged  in  Arabic  fashion  than  by 
Turkish  law,  he  is  far  the  most  important  judge  in  the  place. 
His  jurisdiction,  however  anomalous  it  may  appear  in  a  district 
nominally  Turkish,  is  undisputed,  and  includes  the  power  of  life 
and  death.    Hosein  and  Al  Mas  gave  me  a  very  favourable  picture 
of  the  wide  jurisdiction  which  Fawwaz,  as  representative  of  the 
Emeer,  exerts  even  over  remote  tribes  far  away  through  the  Nejd. 
But  from  other  and  less  partial  sources  I  gather  that  this  picture 
was  considerably  exaggerated.    Over  the  settled  populations  of 
the  Hejaz — the  Hadhr  or  agricultural  Arabs — the  Shereef  has 
practically  a  complete  hold.    The   Bedouins   cannot  altogether 
dispute  his  authority,  for  they  must  from  time  to  time  visit  the 
towns  to  buy  and  sell,  and  thus  come  within  the  sphere  where 
he  has  effective  jurisdictioil.    His  warrant,  too,  can  generally  be 
executed  even  in  remote  places  when  he  desires  to  arrest  an 
offender.    But  justice  among  the  Arabs  is  properly  a  private 
matter,  and  parties  in  a  dispute  may  either  betake  themselves  to 
self-help,  or  if  they  appeal  to  a  judge,  regard  him  rather  in  the 
light  of  an  arbitrator.     In  such  tribes  as  the  'Oteibe,  who  live  far 
from  the  towns,  the  ordinary  appeal  is  to  local  sheikhs,  their  own 
hereditary  judges,  and  in  these  courts  the  reference  is  not  to  law 
but  to  ancient  precedent.    Precedents,   says  a  rhyming  adage, 
remove   uncertainties — Al-Sawdlif   tarudd    d-MoTMif,     For    an 
'Oteiby  to  appeal  from  these  judges  to  the  Shereef  would  be  held 
a  *  shame.'    Nevertheless,  these  tribes  do  in  some  sense  acknow- 
ledge the  authority  of  the  Shereef.     They  pay  him  the  tithes,  for 
were  they  to  refuse,  he  could  close  their  markets  to  them;  on 
summons  they  follow  him  to  war  against  another  tribe — drawn 
mainly  by  the  prospect  of  booty.     And  the  Ashr3,f  in  general,  who 
are  scattered  over  the  country,  and  form  a  sort  of  tribal  connection, 
enjoy   a  certain  religious  respect,  and   a  much  more  practical 
security,  arising  from  the  principle  that  the  blood-money  of  a 
Shereef  is  fourfold.     Every  Bedouin  war  has  to  be  squared  up  by 
an  adjustment  of  blood-money  for  the  slain,  so  it  is  a  serious 
matter  to  be  embroiled  with  men  each  of  whose  heads  is  worth 
four.    The  Shereef,  then,  is  a  real  prince,  with  actual  privileges 
and  a  palpable,  though  ill-defined,  authority.     The  exact  limits  of 
his  influence  depend  on  his  personal  qualities,  on  his  energy  in 
suppressing  rebels,  and  his  skill  in  balancing  tribe  against  tribe. 
£ebellion,  as  far  as  I  can  gather,  generally  means  the  plundering 
of  caravans  or  a  raid  on  a  neighbour's  territory.     In  the  case  which 
occurred  while  I  was  at  Taif,  and  to  which  I  have  already  referred, 
the  'Oteibe,  quarrelling  with  the  Harb,  attack  a  caravan  under  the 
protection  of  the  latter.     In  such  quarrels  the  towns  have  a  direct 
interest,  and  the  Shereef  is  compelled  to  interfere.    He  recovers 
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the  booty,  imposes  fines,  and  regulates  the  blood-money  between 
the  tribes.  Another  case  was  meutioued  to  me,  when  a  body  of 
'Oteibe  seized  the  Beheita.  They  brought  down  their  families  and 
camels,  and  while  pasturing  their  herds  in  the  district,  plundered 
all  travellers.  Here  again  the  Shereef  interposed,  broke  up  the 
force,  and  recovered  the  booty." 

A  correspondent  in  Egypt  about  the  same  date  also  writes: 
''At  Kenet  there  was  a  large  enclosure — once  a  palace.  At  its 
gate  sat  Shereefs  of  villages  hearing  complaints,  transferring  lands, 
or  getting  taxes.  We  were  invited  to  go  within,  and  found  a  large 
open  square  with  buildings  all  round  it.  Here  were  courts  of 
justice,  committee-rooms,  jail,  treasury,  etc." 

When  we  consider  that  it  is  not  so  very  long  ago  since  Sheriffs 
in  Scotland  necessarily  interposed  in  the  transference  of  all  Crown- 
lands,  and  are  even  yet  the  recognised  authority  to  distrain  on 
behalf  of  Exchequer  for  taxes  and  other  Crown  payments,  and  that 
their  power  of  life  and  death,  their  right  to  call  out  the  county  by 
posse  cow/Uatus  (Erskine's  Institutes,  i.  4,  4),  though  unused  are  not 
taken  away,  the  similarity  or  even  identity  of  the  Eastern  office 
is  not  only  suggested  but  ought  to  be  inquired  into.  The  round 
towers  of  Scotland,  as  well  as  those  in  Ireland,  have  been  by  many 
antiquarians  classed  with  similar  towers  existing  in  India,  and  an 
Oriental  origin  claimed  for  them.  The  progress  of  the  wave  of 
human  population,  if  not  of  human  progress,  imdoubtedly  swept 
from  the  Eiwt  westward.  It  is  not  too  late  to  inquire  what  Orien- 
talisms it  bore  along  with  it.  The  Anglo-Saxon  Sheriff  may  be 
one  of  the  traces  which  have  been  left  behind. 
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Quite  lately  we  had  occasion  to  refer  to  the  question  whether 
judges  ought  to  criticise  the  law  from  the  seat  of  judgment. 
Whether  any  particular  judge  will  do  so,  or  not,  of  course  depends 
upon  the  character  of  the  man.  It  is  unquestionably  true  that 
some  of  our  greatest  lawyers  have  been  remarkable  for  the  strength 
of  their  conservative  principles  or  prejudices,  and  for  the  tenacity 
with  which  they  clung,  not  only  to  the  political  and  social  system, 
but  even  to  the  system  of  positive  law  under  which  they  happened 
to  be  bom.  It  is  a  well-known  type  of  mind.  For  such  a  man  a 
legal  maxim  has  all  the  force  of  a  mathematical  axiom :  he  would 
as  soon  think  of  disputing  "  respondeat  superior"  as  he  would  of 
doubting  the  law  of  universal  gravitation.  It  is  not  perhaps  the 
most  enviable  of  mental  conditions,  but  it  has  great  advantages. 
If  your  first  principles  are  kept  safe  in  some  distant  recess  which 
is  not  to  be  approached  by  inquiry  or  disbelief,  you  will  apply 
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them  to  the  actual  problems  of  life  with  greater  vigour  and  consist- 
ency than  if  you  were  constantly  referring  with  a  nervous  anxiety 
to  these  principles  in  order  to  test  their  validity  by  the  conclusions 
at  which  you  have  arrived.  In  the  department  of  the  law  such  a 
type  of  mind  will  tend  to  produce  a  rigid  and  uncompromising 
administration  of  the  law,  as  it  exists,  with  perhaps  some  blind- 
ness to  its  defects.  On  the  other  hand,  you  may  find  a  man,  or 
even  a  judge,  for  judges  after  all  are  only  men  in  spite  of  the 
divinity  that  hedges  the  Bench,  who  has  no  conception  of  the 
abstract,  and  whose  mind,  guided  by  no  clear  general  principles,  is 
very  sensitive  to  the  apparent  right  or  wrong  of  the  particular 
sets  of  facts  which  are  brought  before  him.  Here  there  will  be  a 
tendency  to  strain  to  the  breaking  point  the  rules  of  law  where 
these  seem  to  conflict  with  eternal  justice.  This  may  not  make 
the  greatest  lawyer,  but  it  is  evident  that  society  will  owe  much  to 
the  judge  who,  probably  against  the  opinion  of  his  profession,  which 
is  always  more  or  less  interested,  ventures  from  time  to  tune  to 
make  suggestions,  to  which  his  experience  must  give  importance,  for 
the  amendment  of  the  law. 

In  the  excellent  address  which  Sheriflf  Beatson  Bell  has  recently 
delivered  at  Cupar  to  the  Fife  and  Kinross  Teachers'  Association, 
and  of  which  he  has  had  the  courtesy  to  send  us  a  copy,  the  learned 
Sheriff  occupies  a  much  happier  position  than  either  of  the  two 
which  have  just  been  described.  His  subject  was  the  compulsory 
clauses  of  the  Education  Act  of  1872  (commonly  known  as  Young's 
Act),  and  he  explains  with  great  clearness  the  view  which  he 
originally  took  with  reference  to  the  proper  enforcement  of  these 
clauses ;  a  view  which  he  seems  to  have  acted  on  with  satisfactory 
results  in  his  own  jurisdiction,  and  which  has  been  entirely  con- 
firmed by  the  decisions  of  the  Supreme  Court.  It  is  a  pleasant 
task  for  a  judge  to  explain  the  successful  administration  of  a  statute 
of  great  public  utility,  and  nothing  could  be  more  useful  than  that 
these  explanations  should  be  addressed  to  persons  engaged  in  the 
work  of  education.  Generally  stated,  Mr.  Bell's  view  of  the  matter 
is  that,  as  he  says,  "  Scotchmen  are  more  easily  led  than  driven," 
or,  as  Lord  Young  said  in  the  Kinloch-Bannoch  case, "  the  com- 
pulsory clause  is  to  be  applied  judiciously  and  discreetly,  and  I 
should  even  say,  gently  and  tenderly."  In  the  mixed  population 
over  which  Mr.  Bell  presides,  gathered,  as  it  is,  "  in  moderate-sized 
manufacturing  towns  and  mining  villages,  or  scattered  over  an 
agricultural  district,"  the  principle  of  lenient  administration  has 
proved  sufficient  The  education  of  the  child,  and  not  the  punish- 
ment of  the  parent  or  guardian  ^  (in  itself  a  great  evil  for  the  child), 
has  been  recognised  as  the  object  of  the  compulsory  clause ;  and 

^  ThuR  it  has  been  recently  held  in  England,  as  noted  by  Mr.  Bell,  that 
where  the  remedy  of  sending  a  child  to  an  industrial  school  has  been  adopted, 
and  an  order  has  heen  pronounced  upon  the  parent  for  the  expense  of  main- 
-^^  it  is  incompetent  to  prosecute  the  parent  for  breach  of  oylaws. 
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it  is  gratifying  to  learn  on  the  testimony  of  the  Sheriff  that ''  now 
the  working  of  the  Act  is  fairly  understood,  matters  go  along  with 
smoothness."  The  only  cases,  apparently,  in  which  he  has  found 
a  difficulty  in  securing  the  attendance  of  children,  were  those  of 
widows  left  with  chilcben  apt  to  get  beyond  their  control.  But 
the  difficulty  in  this  case  arose,  in  some  measure  at  least,  from  the 
natural  disinclination  of  the  mother  to  make  the  representation, 
viz.  that  she  was  unable  to  control  the  child,  which  is  required  by 
the  16th  section  of  the  Industrial  Schools  Act,  1866.  Mr.  Bell 
points  out  that  in  the  great  industrial  centres  cases  of  this  kind 
might  properly  be  met  by  the  establishment  of  Day  Industrial 
Schools,  but  that  such  institutions  are  not  required,  at  least  that 
their  establishment  would  not  be  justified  by  the  necessities  of  a 
semi-rural  district  Probably,  also,  if  such  a  day  school  were 
started,  the  parent  seeking  to  obtain  the  benefits  of  it  would  have 
to  make  some  declaration  justifying  the  surrender  of  parental 
control  and  the  interference  of  the  magistrate.  It  is,  perhaps,  not 
so  much  the  declaration  as  the  separation  from  their  children 
which  parents  fear  in  the  case  of  an  ordinary  industrial  school. 

Mr.  Bell  carefully  considers  the  nature  and  extent  of  the  obliga- 
tion which  is  imposed  by  Young's  Act  upon  the  parent  to  provide 
elementary  education.  This  obligation  does  not  involve  the  attend- 
ance of  children  at  school,  although  in  the  immense  majority  of  cases 
in  which  the  point  might  be  raised  the  only  manner  in  which  the 
obligation  could  be  to  any  extent  discharged  would  be  by  sending 
the  child  to  schooL  One  point  of  doubt  does  not  seem  to  have 
occurred  in  the  experience  of  the  learned  Sheriff.  It  is  recorded  that 
in  certain  Sheriff  Courts  where  the  parent  had  pleaded  that  he  him- 
self performed  the  duty  of  educating  his  child,  the  Sheriff  examined 
the  child,  or  remitted  to  a  teacher  to  do  so.  Now,  without  suggest- 
ing that  any  injustice  was  occasioned  in  these  cases,  and  although 
it  may  be  possible  to  discover  from  the  examination  of  a  child  that 
education  has  been  given,  it  is  by  no  means  clear  that  it  is  gene- 
rally possible  to  infer  from  the  ignorance  displayed  by  a  chUd  on 
examination  that  no  education  has  been  given.  There  are  fools  in 
the  world,  and  the  parent  is  under  no  obligation  to  bring  up  the 
children  whom  Providence  has  sent  him  to  any  particular  standard 
of  intelligence  or  instruction.  There  are  children  on  whom  both 
parents  and  teachers  might  spend  considerable  time  and  labour 
without  producing  any  appreciable  result.  But,  no  doubt,  the  case 
put  is  one  of  a  supposititious  and  theoretical  kind,  for  in  nearly 
every  case  it  is  not  pretended  that  the  child  can  receive  education 
anywhere  else  than  at  schooL  And  to  constitute  a  breach  of  the 
statutory  obligation,  even  if  defined  so  as  to  be  satisfied  only  by 
school  attendance,  there  must  be  a  gross  and  inexcusable  failure. 
Mr.  BeU  points  out  that  the  Education  Acts  themselves  contem- 
plate the  probability  of  children  of  school  age  (viz.  five  to  thirteen) 
being  employed  in  service,  for  while  employment  below  the  age  of 
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ten  is  now  prohibited,  it  is  clearly  lawful  for  a  child  between  ten 
and  thirteen  to  attend  both  a  factory  and  a  school,  even  although 
the  necessary  result  of  this  should  be  to  make  it  impossible  for  the 
child  to  take  the  proper  curriculum  of  the  school.  The  question 
whether  the  clauses  of  the  Education  Acts  overrode  those  of  the 
Acts  dealing  with  the  employment  of  children  has  been  repeatedly 
considered :  as  regards  the  Factory  Acts,  in  Mellar  v.  Denham,  L. 
R  1  Q.  B.  Div.  241 ;  as  regards  the  Workshop  Act,  in  Btury  v. 
Cfierryholmey  1  Ex.  Div.  457.  In  both  these  cases  it  was  decided 
that  the  Education  Act  had  not  the  effect  of  a  general  regulation  of 
labour.  The  question  as  regards  the  Mines  Begulation  Act,  1872, 
came  up  before  Sheriff  Paterson  at  Ajrr  some  years  ago,  and  he 
then  gave  a  decision  to  the  effect  that  the  Education  Act  prevented 
the  employment  of  children  of  school  age  in  mines,  except  indeed 
where  that  proficiency  was  proved.  But  another  rule  seems  to 
have  been  established  by  the  Education  (Scotland)  Act,  1878,  sec. 
5,  sub-sec.  2.  But  it  is  not  only  such  large  exceptions  to  the  literal 
fulfilment  of  the  rule  that  must  be  considered.  The  whole  circum- 
stances of  each  case  must  be  weighed  by  the  school  board  and  the 
magistrate,  for  the  certificate  in  the  one  case  and  the  conviction  of 
the  other  is  not  of  an  isolated  fact,  but  of  a  certain  line  of  conduct, 
viz.  gross  and  inexcusable  failure  certainly  extending  over  some 
period  of  time.  Mr.  Bell  makes  an  observation  upon  the  procedure 
of  school  boards  before  prosecution  which  seems  to  us  highly 
reasonable.  He  advises  them  to  use  every  endeavour  to  have  the 
defaulting  parents  personally  present  before  them,  as  kindly  per- 
suasion, with  an  explanation  of  the  consequences  if  it  is  not  ac- 
cepted, will  more  probably  bring  the  parents  to  their  senses  than 
a  formal  threat  of  prosecution,  or  even  a  prosecution  itself.  And 
in  order  to  secure  personal  attendance  the  Sheriff  further  advises 
school  boards  that,  although  personal  service  of  the  summons  to 
appear  is  not  necessary,  they  should  endeavour  to  secure  that  the 
summons  has  been  actually  received  and  understood  by  the  parent 
Upon  disputed  questions  of  the  amendment  of  the  law,  which 
are  certainly  most  important  for  the  great  centres  of  population^ 
Sheriff  Bell  declines  to  pronounce  any  opinion,  on  the  ground  that 
they  lie  beyond  the  scope  of  his  personed  experience.  We  cannot 
conciir  in  the  doubt  he  has  expressed  with  reference  to  the  pro- 
jected extension  of  the  Day  Industrial  School  system  from  England 
to  Scotland.  It  may  be  a  new  infraction  of  the  established  prin- 
ciple of  the  poor  law,  but  it  is  infinitely  less  objectionable  than  any 
other  form  of  relief  which  the  law  at  present  gives,  and  we  do  not 
believe  that  the  dangers  which  have  been  prophesied  will  arise. 
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There  have  been  during  the  last  six  months  a  considerable  number 
of  interesting  cases  decided  by  the  judges  of  the  two  Divisions,  to 
which  attention  may  with  advantage   be  directed,  and  we  have 
accordingly  endeavoured  to  select  a  few  of  these  for  a  brief  review, 
throwing  together  cases  trending  more  or  less  upon  one  another, 
and  having  a  bearing  upon  similar  legal  topics  or  upon  similar 
bodies  of  people.    Among  these  we  propose  first  to  notice  a  de- 
oision  affecting  the  powers  and  rights  of  burghs  in  their  property, 
and  of  the  magistrates  in  the  administration  thereof     We  refer  to 
what  is  commonly  known  as  the  St.  Andrews  Golfing  case,  reported 
as  Paterson,  etc,  v.  Bain,  etc.  (17  Scot  Law  Rep.  225.)     The  object 
of  the  pursuers  was  to  maintain  the  golfing  rights  of  the  public 
over  the  St  Andrews  Links,  and  to  prevent  the  construction  of  a 
road  along  the  boundary  of  the  links,  as  abridging  their  extent  for 
the  purposes  of  the  game.    The  pursuers  alleged  that  by  gradual 
encroachment  part  of  the  golfing-ground  had  come  to  be  used  as  an 
access  to  houses  feued  by  the  magistrates  as  far  back  as  1820. 
Both  the  magistrates  and  feuars  were  made  defenders  by  the  pro- 
tectors of  the  golfing  interests,  and  both  resisted  the  action,  the  latter 
founding  on  prescriptive  rights  and  also  upon  the  consent  of  the 
magistrates,  the  former  upon  their  power  of  the  due  administration 
of  tiie  links  and  regulation  of  the  traffic  as  being  in  the  interests 
of  all  concerned.    A  proper  road,  in  fact,  they  argued,  was  better 
than  having  an  irregular  practice  of  carts  and  carriages  passing 
across  a  part  of  the  links.    The  magistrates  were  successful  in  vin- 
dicating their  powers,  which  were  deemed  to  be,  moreover,  exer- 
cised in  a  manner  in  no  wise  calculated  to  injure  the  golfers  or 
interfere  with  their  enjoyment  of  the  game.    "  It  will  be,"  said  the 
Lord  Ordinary, "  an  operation  innocitce  tUilitatis,'*  of  which  term  his 
Lordship  quoted  the  felicitous  translation  of  a  witness,  **  It  will  be 
no  disadvantage  to  any,  and  a  considerable  advantage  to  many ; " 
an  expression  which,  moreover,  recalls  to  us  a  favourite  phrase  used 
each  week  in  prayer  by  a  country  minister  (who  must  have  some 
Irish  blood  in  his  veins),  that  the  visit  to  the  kirk  might  prove 
"the  better  for  all  and  the  worse  for  none."    Very  interesting 
observations  were  made  by  the  Lord  Justice-Clerk  at  advising 
upon  the  powers  of  the  magistrates  to  construct  such  a  road  as 
this,  where,  as  his  Lordship  held,  no  damage  was  done  to  the  com- 
munity, and  where  the  solum  was  still  retained  under  the  jurisdic- 
tion of  the  civic  authorities,  while  the  feuars  were  positively 
benefited.    We  may  quote  a  few  sentences  from  the  opinion,  which 
are  as  follows:  "There  is  no  obligation  incumbent  on  the  civic 
authorities  to  keep  every  square  yard  of  these  commons  in  grass. 
They  may  make  footpaths  through  them,  or  flower-beds,  or  clumps 
of  plantation^  where  these  do  not  interfere  with  their  more  primaiy 
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destiDation.  They  might  maintain  a  lawn-tennis  ground,  or  a 
skating-rink,  or  an  alcove  for  a  band  of  musio,  and  they  might 
gravel  or  causeway  or  pave  the  accesses  leading  to  these  places.  I 
think  they  might  make  at  St.  Andrews  a  terrace  walk  adjoining 
the  sea-beach,  &  this  were  out  of  the  way  of  the  golfing  course ;  nor 
would  it  affect  their  right  whether  it  were  retained  in  grass  or  not. 
All  these  things  are  pure  acts  of  ordinary  and  reasonable  adminis- 
tration, which  not  only  do  not  infer  any  alienation  of  the  solum, 
but  do  not  effect  any  permanent  alteration  on  the  surface,  as  these 
uses  are  in  their  nature  temporary.  A  right  to  afford  an  access  to 
the  community  over  ground  belonging  to  themselves  might  in  some 
circumstances  be  sustained,  even  to  the  partial  prejudice  of  some 
of  the  purposes  which  it  had  formerly  subserved ;  but  no  such  case 
is  presented  here.  The  operations  in  question  infer  only  an  altera- 
tion of  the  surface,  which,  while  useful  to  the  commimity,  does  not 
to  any  extent  limit  or  impair  the  enjoyment  of  the  primary  and 
special  uses  to  which  it  has  been  devoted." 

The  case,  however,  apart  from  these  general  points  of  interest, 
had  a  peculiar  and  special  point  of  its  own,  arising  in  a  somewhat 
remarkable  manner ;  for  after  the  victory  of  the  magistrates  in  the 
Outer  House,  and  before  the  reclaiming  note  had  come  on  for  dis- 
cussion before  the  Second  Division,  an  election  of  a  new  Town 
Council  took  place  at  St.  Andrews,  who  at  once  proceeded  to  with- 
draw their  defences  by  joint  minute  signed  by  their  counsel  and 
those  of  the  pursuers,  and  duly  moved  in  Court.  Before,  however, 
any  interlocutor  had  been  pronounced,  the  Town  Council  met  again 
and  rescinded  their  own  decision,  putting  in  a  new  minute  to  this 
effect.  An  unsuccessful  attempt  was  made  to  argue  that  the  joint 
minute  must  receive  effect,  but  the  Court  declined  to  take  this  view, 
and  the  case,  as  we  have  seen,  proceeded.  "  It  is  enough,"  said 
Lord  Gifford,  "  that  the  parties  are  not  out  of  Court,  and  therefore 
we  must  go  on  to  hear  the  case  on  the  merits." 

This  change  in  the  Town  Council  of  St.  Andrews  and  the  dis- 
cussion it  gave  rise  to  not  unnaturally  leads  us  here  to  make  a  few 
observations  on  the  case  of  Herron  Fetitioner  (17  Scot.  Law  Eep. 
313),  arising  out  of  the  election  of  municipal  officers  at  Eenfrew.  At 
the  annual  election  seven  new  councillors  were  chosen,  the  whole 
number  being  twelve,  of  whom  by  statute  a  majority  formed  a 
quorum.  Owing,  apparently,  to  disagreements,  six  of  these 
abstained  from  attending  the  meeting  of  the  Council  for  election  of 
a  provost  and  other  officers,  and  the  six  who  did  attend,  though 
they  duly  went  through  the  form,  were  not  a  quorum  as  requiiid 
by  the  Act.  Thus  there  was  a  regular  deadlock,  to  get  out  of 
which  the  town  clerk  petitioned  the  Court  to  appoint  managers 
(under  3  and  4  WiH  IV.  c.  76,  sec.  27).  The  Court,  however, 
ordained  the  recusant  councillors  to  meet  and  elect  their  officers, 
making  an  order  that  each  and  every  one  of  the  twelve  should 
attend  or  allege  ''  a  reasonable  and  sufficient  cause  for  his  absence 
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and  failure  to  act  as  aforesaid."  The  difficulty  was  thus  obviated 
more  easily  than  not  long  ago  at  Culross,  where  no  one  could  be 
got  to  act  as  a  councillor  at  alL 

Perhaps  it  is  that  bad  times  make  us  wince  more  under  the  lash 
of  taxation  than  good  ones,  but  several  important  revenue  questions 
have  been  disposed  of  in  the  Inner  House.  The  question  of  in- 
habited house  duty  was  raised  in  Cowan  and  Strachan  v.  Inland 
Revenue,  and  in  The  Scottish  Widows*  Fund  v.  Inland  Bevenue, 
both  reported  at  17  Scot.  Law  fiep.  314.  In  the  first  case  a 
salesman  occupied  the  second  flat  of  premises  entirely  used  for 
business  purposes  otherwise.  The  man  had  a  salary  and  paid 
nothing  for  his  house.  He  kept  the  keys  and  looked  after  the 
premises,  and  his  house  was  quite  separate  from  the  rest  of  the 
premises,  though  approached  by  a  stair  of  which  the  proprietors  had 
exclusive  occupation.  In  the  second  case  the  insurance  company 
had  a  messenger  on  the  sunk  flat  and  another'  officer  on  the  third 
flat,  the  latter  having  no  internal  communication  with  the  society's 
office.  In  both  these  decisions  the  proprietors  were  held  to  be  liable 
in  the  inhabited  house  duty  for  the  whole  building.  The  next  au- 
thority upon  this  subject  is  that  of  Nicol  Campbell  v.  Inland  Bevenue 
(17  Scot.  Law  Eep.  407),  and  though  the  judgment  proceeded 
upon  the  same  views  of  the  statute  which  regulated  the  decision  in 
the  Scottish  Widows'  Fund  case,  yet  we  cannot  refrain  from  shortly 
mentioning  the  circumstances  as  they  were  certainly  peculiar.  The 
appellant,  owning  a  hotel  at  Bothesay,  built  a  clubhouse  adjoining 
to  it„  but  made  a  private  door  of  communication  between  the  hotel 
dining-room  and  the  club  billiard-room,  by  which,  however,  access 
could  be  had  only  by  members  of  the  club.  It  was  decided  that 
these  were  not "  distinct  properties  "  (48  Geo.  III.  c.  55,  schedule  B) 
but  formed  one  *'  house."  Lord  Shand  remarked  that  in  the  sense 
of  rule  6  in  that  schedule, "  it  is  a  house  or  tenement  let  in '  different 
stories,  tenements,  lodgings,  or  landings'  that  is  dealt  with,  and 
that  is  just  the  ordinary  case  of  a  large  building  consisting  of  dif- 
ferent flats  which  the  landlord  or  proprietor  has  let  off  in  different 
flats.  If  he  has  done  so,  then  he  is  to  be  regarded  as  the  occupier, 
and  he  is  the  person  who  is  made  subject  to  the  inhabited  house 
duty.  The  practical  result  is,  I  think,  that  those  who  are  imposing 
assessments  of  this  kind  and  collecting  them  are  entitled  to  treat 
him  as  the  occupier  of  the  whole,  and  if  it  be  contended,  as  in  a 
question  between  tenants  of  particular  flats  and  the  landlord,  that 
they  ought  to  bear  a  proportion  of  the  inhabited  house  duty,  that 
must  be  made  matter  of  arrangement  or  stipulation  between  them 
in  order  to  secure  that  object,  but  in  a  question  between  the  Crown 
and  the  landlord  of  such  a  house,  I  think  the  landlord  is  the 
occupier  of  the  house  as  a  whole." 

The  contention  of  Mr.  Nicol  Campbell  was  that  rule  14  of 
schedule  B  in  the  same  Act  covered  the  building  in  question,  that 
role  providing  that  if  any  dwelling-house  should  be  divided  into 
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"different  tenements,"  being  distinct "  properties,"  then  "every  such 
tenement"  should  be  subject  to  th^  same  duties  as  if  it  were  "an 
entire  house,"  and  the  incidence  of  the  duty  was  declared  to  be 
upon  the  occupiers.  Accordingly  here  the  appellant  aigued  that 
the  tenants  being  the  occupiers  were  liable.  On  the  other  hand, 
rule  6,  under  which  the  Court  held  the  landlord  liable.  The  words 
of  that  rule  are  as  follows:  "Where  any  house  shall  be  let  in 
different  stories,  tenements,  lodgings,  or  landings,  and  shall  be 
inhabited  by  two  or  more  persons  or  families,  the  same  shall  never- 
theless be  subject  to  and  shall  in  like  manner  be  charged  to  the 
said  duties  as  if  such  house  or  tenement  was  inhabited  by  one 
person  or  family  only,"  and  then  it  is  provided  that  the  owner 
should  be  deemed  to  be  the  occupier.  "A  tenement,"  said  the  Lord 
President, "  is  a  portion  of  the  dwelling-house  separately  occupied," 
and  this  observation  is  the  key  to  the  ground  of  the  whole  decision. 
The  only  rule  contemplates  the  case  of  different  owners  in  one 
block  of  buildings,  the  other  meets  the  case  of  one  owner  witii 
different  and  distinct  tenants  all  leasing  from  him. 

Yet  another  question  as  to  the  incidence  of  taxation  we  find 
decided  in  the  Special  Case  KinlocKs  Trustees  v.  Kirdoch  (Feb.  24, 
1880, 17  Scot.  Law  Eep.  444).  The  point  at  issue  was  upon  whom  fell 
the  burden  of  income  tax  payable  upon  an  annuity  left  to  a  widow 
and  "exempted  from  all  burdens  and  deductions  whatsoever." 
This  annuity  was  also  declared  to  be  in  full  of  all  her  legal  rights. 
Two  questions  practically  were  raised  in  the  case,  the  first  under 
sec.  103  of  the  Income  Tax  Act  (5  and  6  Vict.  c.  35),  whereby  it 
was  argued  that  such  a  bequest  as  this  was  void  as  being  a  contra- 
vention of  the  enactment  against  "all  contracts,  covenants,  and 
agreements  "  made  for  payment  of  moneys  subject  to  the  tax  without 
allowing  deduction  thereof.  The  second  question  was  the  more 
direct  one,  as  to  who  was  bound  to  pay  the  tax,  the  widow  out  of 
her  annuity  or  the  trustees  out  of  the  trust-estate,  paying  her  the 
annuity  clear.  The  first  point  was  decided  in  favour  of  Mrs. 
Kinloch,  the  widow,  for,  as  Lord  Gifford  observed,  the  provision  of 
the  103rd  section  has  no  application  to  deeds  such  as  that  under 
which  this  lady  claimed  her  annuity.  The  deed  was  a  purely 
testamentary  one,  and  his  Lordship  added,  "  I  think  it  clear  that 
bequests,  or  legacies,  or  testamentary  gifts  are  not  included  in  the 
words  of  the  103rd  section  of  the  statute.  The  object  of  that 
clause  was  to  prevent  landlords  or  creditors  from  stipulating  that 
their  tenants  or  debtors  should  pay  the  income  tax,  which  the  law 
intended  to  impose  on  the  landlord  or  creditor  personally,  and  the 
reason  of  the  provision  has  no  application  to  a  gratuitous  legacy, 
or  bequest,  or  gift,  which  the  testator  or  donor  may  make  as  ample 
as  he  pleases."  The  question  might  have  been  much  altered  in  its 
bearing  had  it  arisen  imder  an  antenuptial  contract  of  marriage,  for 
example,  or  some  other  such  deed  where  there  were  onerous  con- 
siderations to  be  taken  into  account    The  second  question  was 
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decided  by  the  Court  in  favour  of  the  trustees,  Mrs.  Kinloch  being 
declared  liable  for  the  income  tax  on  her  annuity.  The  words  used 
were  considered  by  the  Court  (although  Lord  Giflford  appears  to 
have  felt  some  difficulty)  not  sufficiently  broad  to  exempt  Mrs. 
Kinloch  and  to  throw  the  burden  of  the  tax  upon  the  trustees. 
The  peculiarity  of  the  tax  is  that  it  has  a  very  personal  character, 
and  probably  this  also  weighed  with  the  Court  to  some  extent. 
Generally,  however,  a  perusal  of  the  report  leads  us  to  the  con- 
clusion that  the  judgment  was  influenced  mainly  by  (1)  the 
form  of  the  bequest  itself  giving  exemption  from  all  "burdens" 
and  "deductions,"  but  without  any  reference  specially  to  a 
tax,  or  the  use  of  any  word  covering  such  an  imposition. 
The  income  tax  forming  the  subject  of  the  litigation  is  not  either 
a  burden  on  the  annuity  or  a  deduction  from  its  gross  amount.  It 
is,  on  the  contrary,  a  tax  which  is  estimated  on  the  whole  £1000 
per  annum  left  to  Mrs.  Kinloch,  because  that  £1000  was  the  total 
of  her  income.  (2.)  Several  authorities  were  cited  in  which  the 
incidence  of  this  tax  had  been  decided  as  not  bearing  on  the  annuit- 
ant, but  in  these  cases  the  words  used  were  singularly  wide;  thus 
in  MackU*8  Trustees  v.  MachU  (Jan.  15,  1875,  2  E.  312)  the 
testator  gave  his  bequest  "free  of  all  taxes,"  a  similar  form  is 
found  in  Turner  y.  Midlineux  (Jan.  16, 1861, 1  Johnston  and  Hem. 
334),  while  in  Festing  v.  Taylor  and  the  Dtcchess  of  Somerset  (Jan. 
14, 1862,  3  Best  and  Smith,  217  and  235)  the  words  were  "with- 
out  any  deduction  or  abatement  whatsoever  on  account  of  any  taxes, 
charges,  impositions,  or  assessments  already  or  to  be  thereafter  taxed, 
charged,  assessed,  or  imposed." 

It  is  not  always,  however,  that  a  wide  and  general  expression 
will  receive  such  strict  interpretation  as  we  have  seen  applied  to 
KirdocKs  case,  for  two  examples  may  be  given  of  Inner  House 
decisions  where  considerable  latitude  was  given  to  the  expressions 
used  by  testators.  Thus  in  Easson  v.  Broun  (December  19,  1879, 
17  Scot.  Law  Eep.  239)  the  testator  used  the  words, "  all  the  money 
I  should  leave,  wherever  deposited,"  and  "  the  interest  of  all  moneys 
left  by  me,"  were  held  by  the  Court  to  cover  Mr.  Thomson's  whole 
moveable  estate.  It  must  not,  however,  be  forgotten  that  in  this 
particular  instance  the  language  used  and  the  form  of  the  deed 
was  untechnicaL  It  was  a  popularly-worded  will  written  by  the 
testator  himself,  and,  after  all,  it  came  to  be  a  question  of  intention 
on  his  part.  "  We  are  not  trammelled  in  Scotland,"  said  the  Lord 
Justice-Clerk,  "  by  any  obligation  to  read  this  word  *  money '  in  a 
restricted  sense;  and  I  gather  from  the  case  of  Byrom  (L.  R  16 
Ex.  475)  that  it  is  matter  of  regret  with  the  English  Courts  that 
they  are  fettered  in  this  respect  with  a  train  of  decisions.  With 
us  the  word  'money,'  like  the  Latin  pecunia,  may  signify  only 
coined  money,  or  may  cover  aU  the  pecuniary  resources  of  the  man 
who  uses  it."  The  only  feeling  of  doubt  we  confess  to  feeling  in 
the  matter  of  this  decision  is  created  by  the  use  of  the  word 
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"  deposited "  by  the  testator,  which  it  might  with  some  force  be 
argued  can  apply  only  to  money  in  its  restricted  sense.  In  a  sub- 
sequent case,  that  of  Bruce  and  Others  (January  20, 1880,  17  Scot. 
Law  Bep.  311),  a  husband,  while  leaving  absolutely  his  moveable 
property  to  his  widow,  expressed  an  "anxious  desire"  and  "a 
hope "  that  she  would  leave  in  a  certain  way  the  amount  which 
"may  pertain  and  be  resting  owing  to  her  at  the  time  of  her 
decease."  She  died  intestate,  and  the  question  arose  between  her 
heirs  and  her  husband's  heirs  as  to  whether  the  words  used  were 
recommendatory  or  directory,  whether  in  point  of  fact  Mrs.  Barclay 
had  been  during  her  lifetime  an  absolute  fiar  or  merely  a  trustee 
or  fiduciary  ^0  tarUo  for  the  benefit  of  her  husband's  heirs.  It 
cannot  be  said  certainly  what  might  have  been  the  effect  of  Mr. 
Barclay's  "anxious  desire"  and  "hope"  had  he  employed  those 
terms  with  reference  to  the  means  he  was  leaving  to  his  wife,  but 
used  as  they  were  with  reference  not  to  what  he  actually  was 
leaving,  but  to  what  she  might  possibly  some  day  be  leaving,  the 
words  cannot  possibly  be  anything  more  than  a  request  to  an 
absolute  beneficiary.  This  view  was  taken  by  the  Court,  who 
accordingly  gave  effect  by  their  opinion  to  the  contention  of  Mrs. 
Barclay's  heirs  ab  intestate  that  they  were  not  bound  by  the  recom- 
mendation contained  in  her  husband's  will 

The  case  of  Love*s  Trustees  v.  Love  (December  20, 1880, 17  Scot 
Law  Sep.  260)  illustrates  the  maxim  quod  fieri  debet  infectum  valet, 
for  the  testator  had  directed  a  division  of  his  property  among  his 
three  sons,  of  whom  the  eldest  was  to  have  one  estate,  the  second 
another,  and  the  third  an  equivalent  in  cash.  The  period  of  vesting 
was  fixed  by  the  deed  as  being,  (1)  so  far  as  a  jtis  disponendi  went, 
the  testator's  death ;  (2)  so  far  as  effecting  transmission  ab  intestato, 
the  period  of  division  and  conveyance,  this  being  further  named  as 
that  time  at  which  the  debts  should  all  have  been  paid  and  the 
estate  valued.  There  was  a  further  provision  that  the  share  of  a 
son  dying  before  the  period  of  division  was  to  fall  in  to  the  trust,  so 
that  then  the  two  survivors  would  take  equally,  the  elder  always 
getting  the  principal  estate.  Eleven  years  after  the  testator  the 
eldest  son  died,  before  any  conveyance  had  been  granted  to  him, 
and  leaving  a  settlement,  disposing  of  his  means  except  the  estate, 
which  he  left  to  follow  the  directions  of  his  father's  settlement. 
The  words  he  used  were,  "which  lands  I  wish  to  descend  or 
transmit "  to  my  immediate  younger  brother  John  "  in  terms  of " 
his  father's  will.  This  the  Court  held  to  he  not  b,  bequest  by  the 
eldest  brother  to  John,  but  a  reverting  to  the  old  tripartite  division 
of  the  father.  Now  this  being  so  we  come  to  the  point  as  to  the 
meaning  of  the  original  testator  when  he  directed  that  vesting 
should  take  place  at  the  period  of  division  and  conveyance,  and  we 
piay  quote  a  few  sentences  from  Lord  Deas'  opinion  which  show 
how  the  maxim  quod  fi^ri  debet  infectum  valet  applies.  "  It  has 
been  settled,"  his  Lordship  said,  "  by  the  cases  of  Zord  Stair  (2  W. 
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and  S.  614)  and  Dickson's  Tutors  (16  D.  1),  not  to  quote  other 
authorities,  that  you  are  to  construe  a  testator's  will  as  meaning  that 
which  he  has  directed  to  be  done,  without  specifying  a  time,  shall 
be  done  within  a  reasonable  time,  and  the  authorities  have  farther 
construed  a  reasonable  time  to  be  within  one  year  after  his  death. 
Consequently  we  are  to  deal  with  conveyances  here  on  the  same 
footing  as  if  they  had  been  granted  within  twelve  months  after  the 
father's  death.  .  .  .  His  (the  eldest  son's)  purpose  is  the  same  from 
the  first — a  general  conveyance  under  the  exception  of  Threepwood 
— as  if  he  had  said,  I  might  have  disponed  it  away,  but  I  won't 
exercise  my  power,  because  I  wish  it  to  go  according  to  my  father's 
destination." 

Avery  interesting  series  of  questions  was  raised  in  ffamiUon  and 
Stewart  v.  Wright  and  Sharp  (January  16, 1880, 17  Scot  Law  Eep. 
293).  Sharp  was  married  in  1841,  and  in  1854  she  went  through 
a  marriage  ceremony  with  Wright  and  by  him  had  two  chil- 
dren. They  subsexjuently  quarrelled,  and  she  deposited  £65  in 
bank  in  the  names  of  Hamilton  and  Stewart  as  trustees  for  Sharp, 
for  her  use  during  her  life  and  her  children  after  her  death. 
Wright  then  discovered  that  Sharp's  former  husband  was  alive, 
and  he  claimed  the  deposited  money,  which  claim  she  resisted, 
claiming  alternatively  to  have  it  paid  her  or  at  least  kept  for  her 
life-interest  and  the  children  in  fee.  It  was  proved  that  Sharp 
had  made  the  money  by  her  own  exertions,  and  that  it  formed  part 
of  a  joint  fund  divided  between  them  on  their  separation.  The 
Court  gave  the  whole  money  absolutely  to  Sharp,  but  did  not 
express  any  opinion  upon  the  soundness  of  the  Sheriffs  law  when 
he  awarded  it  to  Wright  upon  the  doctrine  that  when  the  marriage 
turns  out  to  be  a  nullity  from  bigamy  the  guilty  wife  forfeits  all 
her  rights  in  favour  of  an  innocent  husband,  and  that  thejvs  mariti 
is  as  eif'ectual  in  his  favour  as  if  the  marriage  had  been  a  lawful 
one.  The  present  case  turned  on  its  special  circumstances,  and  as 
to  the  £65  Lord  Deas  said, "  I  cannot  deal  with  a  sum  of  that  kind 
on  such  great  principles."  At  the  same  time  we  have  made  these 
remarks  on  the  decision,  because  ho  doubt  the  important  principle, 
though  not  decided,  was  raised. 

The  marital  relations  were  also  under  the  consideration  of  the 
Court  in  a  very  different  state  of  matters.  The  City  of  Glasgow  Bank 
liquidators  had  placed  upon  their  list  of  contributories  the  executors 
of  Mr.  Wright,  a  planter  in  Surinam,  in  respect  of  the  holding  of 
stock  by  Mrs.  Wright  his  wife.  This  lady,  without  his  knowledge 
and  during  his  absence  in  Surinam,  bought  £306  of  the  stock  of  the 
bank.  He  never  interfered  with  it,  and  his  name,  save  as  husband 
of  the  holder,  was  not  in  the  books  of  the  bank.  The  lady  drew 
the  dividends  on  her  sole  receipt,  and  the  purchase  was  made  out 
of  a  legacy  derived  from  her  father.  The  husband  was  informed 
of  the  purchase  many  years  after  it  was  made  when  on  a  visit  to 
Scotland,  and  on  his  return  to  Surinam  he  wrote  most  strongly 
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condemning  the  investment,  and  saying  Mrs.  Wright  must  abide 
by  it  and  judge  for  herself,  as  he  would  give  no  advice.  He  subse- 
quently sevei^  times  repudiated  the  whole  transaction,  and  it  was 
not  at  his  death  in  1877  included  by  his  executors  in  the  inventory 
of  his  estate  in  Scotland.  The  view  taken  by  the  Court  was  that 
these  shares  formed  part  of  a  legacy,  the  whole  of  which  was  gifted 
by  the  husband  to  the  wife,  and  the  gift  never  revoked.  **To  whomj" 
asked  Lord  Mure,  "  did  the  money  belong  ?  Now  it  was  originally 
Mrs.  Wr^ht's.  It  was  a  small  part  of  £3000  to  which  she  had 
succeeded  from  her  father,  and  which  she  possessed  at  the  time  of 
the  marriage.  There  is  no  deed  of  gift  by  the  husband  to  the  wife, 
but  I  agree  with  your  Lordships  in  thinking  that  a  donation  of 
money  of  this  sort  does  not  require  a  deed  of  gift  in  writing  if  the 
facts  and  circumstances  show  clearly  that  the  husband  had  made 
it  over  to  his  wife,  and  allowed  her  to  use  it  as  her  own  separate 
estate."  The  question  was  also  raised,  but  not  decided,  whether  a 
company  such  as  the  City  Bank,  registered  under  the  1862  Act, 
transacting  with  a  married  woman,  and  knowingly  so,  as  their  own 
books  showed,  but  taking  no  steps  to  obtain  a  consent  or  ratification 
from  the  husband,  could  have  him  made  liable  as  a  contributory. 

On  the  8th  of  January  the  Second  Division  decided  a  very 
important  pase,  arising  also,  like  the  litigation  we  have  just  referred 
to,  out  of  a  fraudulent  bankruptcy.  The  form  of  the  action  was 
that  of  a  multiplepoinding  (Brovm  v.  Marr  and  Other Sy  17  Scot. 
Law  Eep.  277)  raised  by  the  procurator-fiscal  of  Glasgow  to  decide 
as  to  the  ownership  of  certain  watches  which  had  come  into  his 
possession  in  connection  with  the  trial  of  Marr,  who  was  sentenced 
to  five  years'  penal  servitude  for  having  stolen  or  embezzled  these 
and  other  goods.  The  questions  at  issue  had  special  importance 
to  the  pawnbroking  community,  and  were  taken  great  interest  in 
by  that  section  of  society.  Marr,  the  fraudulent  bankrupt  and 
convict,  had  obtained  from  a  number  of  wholesale  watchmakers 
and  jewellers  a  quantity  of  watches  on  a  "  sale  and  return  "  con- 
tract, and  having  got  them  he  pledged  them  to  a  number  of  pawn- 
brokers, who  were  of  course  in  hcnria  fde  as  to  the  advances  made 
by  them  on  the  goods.  When  Marr  and  his  frauds  were  exposed 
the  wholesale  watchmakers  claimed  their  watches  from  the  pawn- 
brokers, but  the  latter  declined  to  give  them  up  unless  they  were 
first  repaid  the  advances  they  had  made  to  Marr.  Upon  these 
simple  facts  it  is  manifest  that  questions  of  great  nicety  and  of 
novelty  arise.  Truly,  however,  we  think  the  main  point  decided 
was  the  meaning  of  a  contract  of  "  sale  and  return."  The  Lord 
Justice-Clerk  in  his  opinion  briefly  and  most  forcibly  explained 
the  nature  of  such  a  bargain.  "  A  contract  of  sale  and  return  is 
a  bargain  which  has  for  its  object,  on  one  hand,  to  increase  the 
market  of  the  wholesale  merchant,  and,  on  the  other,  to  enable  a 
retail  dealer  to  acquire  a  stock  for  the  purpose  of  trading  on  bis 
own  account  without  being  liable  absolutely  in  the  price  of  the 
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goods  to  the  merchant  from  whom  they  are  acquired.  It  dififers  in 
its  practical  effect  from  an  ordinary  contract  of  sale  in  one  respect, 
and  one  only,  namely,  that  the  buyer  has  the  right  of  returning  the 
goods  themselves  to  the  seller  within  a  reasonable  time  and  of 
tiiereby  extinguishing  his  liability  for  the  price,  while,  on  the  other 
hand,  the  seller  is  bound  to  receive  the  goods  returned  in  satisfac- 
tion of  the  buyer's  obligation,  and  he  is  so  reinvested  in  the 
property.  In  all  other  respects  the  rights  and  obligations  of  vendor 
and  vendee  seem  to  be  precisely  those  which  are  the  result  of  an 
ordinary  contract  of  sale.  In  particular,  the  following  seem  some 
of  the  characteristics  of  this  contract :  (1.)  The  price  is  fixed  to  the 
buyer,  and  he  may  pay  it  on  delivery  and  at  any  time  thereafter. 
(2.)  If  he  sells  the  goods,  he  does  so  solely  on  his  own  account,  and 
for  his  own  benefit,  and  at  any  price  he  pleases.  (3.)  The  seller 
cannot  reclaim  the  goods  while  they  remain  unsold,  either  within 
or  beyond  the  period  allowed  for  return.  (4.)  After  the  expiration 
of  that  period,  if  the  goods  are  not  returned,  the  seller  may  sue  for 
the  price,  which  becomes  absolutely  due  by  the  seller,  without  any 
right  to  return."  The  point,  as  will  be  seen  from  the  quotation  we 
have  just  given,  really  turns  upon  the  position  in  which  Marr  stood 
when  in  possession  of  these  goods.  He  had  a  right  to  sell  upon  hi$ 
own  cLccount ;  it  was  not  in  the  least  the  case  of  a  man  who  sells 
goods  for  another,  and  who  has  merely  a  power  of  sale  as  distin- 
guished from  a  right  to  sell.  The  fraud  of  Marr  was  no  doubt 
committed  upon  those  who  had  made  this  contract  with  him,  but 
clearly  the  power  of  defrauding  was  given  to  him  by  the  form  of 
arrangement  made.  The  sellers  here  of  course  maintained  that 
the  condition  of  "  return "  was  practically  and  truly  a  condition 
suspensive  of  the  sale,  and  unless  that  condition  were  purged 
by  the  lapse  of  the  fixed  period  the  property  did  not  pass.  But, 
as  was  pointed  out  from  the  bench,  a  remarkable  paradox  would 
be  the  result  of  such  a  doctrine;  for  then  a  man  would  be 
able  to  sell  on  his  own  account  that  which  was  not  his 
property,  and  which  only  became  his  when  he  had  sold  it.  In 
coming  to  a  decision  in  favour  of  the  pawnbrokers  it  is  evident 
that  the  Court  were  influenced  by  the  view  they  took  of  the  good 
faith  of  the  pawnbrokers  themselves  in  the  transaction,  and  that  a 
different  result  might  have  been  expected  had  they  not  got  over  what 
was  evidently,  from  the  remarks  of  the  judges,  a  serious  difficulty 
with  them  in  the  matter.  It  is  also  manifest  that  in  all  such 
questions  courts  of  law  will  expect  and  will  require  reasonable 
care  and  caution  before  they  allow  the  pawnbroker  to  claim  his 
advances.  If  he  acts  in  a  reckless  imprudent  way  under  circum- 
stances where  suspicions  should  have  been  aroused,  he  will  change 
the  aspect  of  affairs  and  will  not  be  allowed  to  do  otherwise  than 
suffer.  As  it  stood,  Marr  was  not  an  agent  for  the  wholesale 
dealers,  he  was  not  their  messenger  for  conveying  the  goods  from 
place  to  place  or  person  to  person,  nor  their  consignee  as  factor  or 
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otherwise.  As  Lord  Ormidale  remarked, ''  he  was  to  get  no  com* 
mission  from  the  respondents,  and  he  was  not  restricted  by  them 
in  regard  to  the  prices  he  should  ask  or  obtain  in  the  event  of  his 
selling  them.  He  was  entitled  to  sell  to  whom  and  at  what  prices 
he  pleased,  and  the  surplus,  if  any,  which  he  might  get  over  the 
respondent's  prices,  previously  fixed,  was  to  be  his  own."  Generally 
speaking,  the  assumption  on  the  part  of  the  wholesale  dealers  was 
that  the  watches  had  been  stolen  by  Marr,  and  that  being  so,  that 
the  owners  were  entitled  to  recovery  of  their  goods.  The  fallacy, 
however,  lay  in  the  assumption  of  the  theft.  As  matter  of  fact, 
Marr  pleaded  guilty  to  "  falsehood,  fraud,  and  wilful  imposition." 
The  plea  was  accepted,  and  the  charge  of  theft  was  departed  from,  thus 
leaving  it  an  open  question  whether  he  was  guilty  of  theft  or  not. 
As  Lord  Gififord  remarked,  that  in  the  Justiciary  Court  to  Marr  him- 
self made  no  difiTerence,  and  under  whatever  name  it  was  called,  his 
crime  would  have  been  visited  by  a  similar  pimishment.  "  I  am 
bound  to  say,"  his  Lordship  added,  "  that  the  mode  in  which  James 
Marr  acquired  possession  of  the  watches  and  jewellery  in  question 
was  not,  in  the  strict  sense  of  that  term,  by  theft.  I  say  in  the  strict 
sense  of  that  term,  for  I  do  not  forget  the  thin  and  shadowy  lines 
which  distinguish  thefbuous  possession  from  possession  obtained 
by  fraud,  or  from  possession  obtained  for  mere  custody  or  carriage, 
converted  theftuously  and  criminally  to  the  possessor's  use.  I 
think  it  is  enough  to  decide  in  the  present  case  that  Marr's 
possession  was  not  theft  in  the  strict  sense  of  that  term — not  theft 
in  the  sense  that  attaches  a  vitium  reaie  to  the  subject  itself  into 
whose  hands  soever  it  may  come."  The  Sheriffs  in  Glasgow  both 
shelved  all  difficulties  and  avoided  troublesome  questions  by  simply 
holding  the  act  to  have  been  theft,  but  the  Court  did  not  countenance 
this  mode  of  cutting  the  Gordian  knot,  as  we  see  from  the  opinions 
of  all  the  judges.  The  contention  of  the  wholesale  dealers  was  that 
this  was  "  sale  on  approbation,"  not  "  sale  and  return,"  a  contract 
with  very  different  effect.  It  means  that  the  articles  are  sent  "  on 
approbation,"  that  is,  for  examination,  to  the  proposed  purchaser, 
who  may  retain  at  the  prices  named  by  the  sender  such  of  them 
as  he  approves,  or  all  of  them,  or  none  of  them,  those  not  taken,  if 
any,  being  returned  at  once.  Now,  as  one  learned  judge  remarked, 
"this  is  quite  a  different  contract  from  ^ale  and  return,  and  has  in 
some  respects  different  effects.  Both  may  be  considered  as  con- 
ditional sales,  but  the  conditions  are  different.  In '  sale  and  return ' 
the  condition  is  that  the  consignee  shall  only  buy  what  he  succeeds 
in  selling  at  his  own  hand,  at  his  own  risk,  at  what  price,  and 
at  what  credit  he  pleases,  and  reasonable  time  must  be  allowed 
him  to  do  this.  In  *  sale  on  approbation,'  on  the  other  hand,  the 
condition  is  that  the  consignee  himself  shall  instantly  or  within 
reasonable  time  examine  the  goods  and  declare  his  own  approbation 
or  disapprobation  thereof,  which  will  then  fix  whether  there  is  to 
be  sale  or  not.  Purchase  by  a  third  party  is  no  part  of  this  con- 
tract, and  reasonable  time  for  examination  only  is  all  that  the 
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receiver  can  ask"  The  Court  came  to  the  conclusion  that  it  was 
the  former  and  not  the  latter  contract  that  was  entered  into  with 
Marr.  No  doubt  in  some  cases  Marr  had  made  representations 
that  watches  were  required  by  him  for  certain  specific  objects,  for 
presentations,  etc.,  and  it  was  urged  that  this  pointed  to  a  difierent 
kind  of  contract  from  ''  sale  and  return,"  and  indicated  that  only 
one  watch  was  sold,  the  rest  being  to  be  returned  at  once ;  it  was  a 
very  special  bargain  according  to  this  contention.  It  was,  however, 
pointed  out  that  there  was  merely  a  fraudulent  representation  by 
Marr  to  help  in  obtaining  the  watch,  and  that  there  was  nothing 
in  the  arrangement  under  which  he  got  them  to  prevent  more 
watches  than  the  one  being  sold.  It  is  probably  unnecessary  here 
to  refer  to  the  authorities  cited,  but  we  may  notice  in  passing 
the  case  ex  parte  White  re  NeviU  (Law  Sep.  6  Chan.  App.  397), 
where  a  similar  result  was  attained,  and  (upon  the  question  of  theft) 
the  case  of  Cowan  (8th  January  1859,  3  Irv.  312),  where  a  person 
got  a  watch  on  trial,  if  approved,  the  price  to  be  paid  on  a  certain 
day ;  if  not,  the  watch  to  be  returned.  He  sold  the  watch  on  the 
morning  of  that  day,  and  never  paid  for  it.  This  was  decided  to 
be  a  breach  of  contract  and  not  a  theft. 

In  the  case  of  Hannan  and  Hair  v.  Henderson  (Dec.  16, 1879, 
17  Scot.  Law  Rep.  236)  a  distillery  partnership  existed  in  which  it 
was  stipulated  by  the  contract  that  on  the  "  bankruptcy  or  declared 
insolvency "  of  any  one  partner,  he  should  cease  to  be  a  partner. 
One  of  the  partners  got  into  difficulties  in  another  business  in 
which  he  was  sole  partner,  and  sent  to  his  creditors  a  circular 
letter  announcing  that  he  was  "  obliged  to  suspend  payment " 
calling  a  meeting  of  them,  and  asking  for  "indulgence  with  reganl 
to  any  acceptances  becoming  due."  The  creditors  ultimately  agreed 
to  accept  10s.  in  the  £.  He,  however,  refused  to  acknowledge  that 
he  had  ceased  to  be  interested  in  the  distillery,  and  they  brought 
an  action  of  declarator  that  the  partnership  in  that  concern  qua 
him  had  terminated.  The  Court  gave  efiPect  to  the  pursuers'  con- 
tention that  there  had  been  "  declared  insolvency,"  and  refused  to 
permit  a  conventional  irritancy  based  upon  a  reasonable  and  non- 
penal  stipulation  to  be  purged  at  the  bar. 

Marshall  v.  The  School  Board  of  Ardrossan  (Dec.  10, 1879, 17 
Scot.  Law  Sep.  243)  is  a  case  the  name  of  which  has  in  various  shapes 
adorned  the  rolls  of  Court  for  some  years.  The  decision  on  the  last 
occasion  on  which  it  was  dealt  with  by  the  Inner  House  has  fixed 
that  where  a  resolution  is  come  to  by  a  school  board  dismissing  a 
teacher,  the  antecedent  circumstances  may  be  inquired  into  by  a 
court  of  law,  not  with  any  object,  however,  save  that  of  fixing  the 
amount  of  retiring  allowance  to  which  the  dismissed  man  is  entitled. 
Where  the  averments,  as  in  this  case,  amounted  to  charges  of 
oppression  by  the  school  board,  the  teacher  will  be  allowed  to 
prove  them.  The  Lord  Justice-Clerk,  however,  considered  that  no 
right  to  any  retiring  allowance  whatever  existed  when  a  teacher 
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was  dismissed  for  fault,  and  his  Lordship  based  this  opinion  upon 
the  statutes  of  1861  and  1872. 

A  somewhat  curious  point  arose  in  Cumming  and  Others  v. 
Maxwell  (March  2, 1880, 17  Scot  Law  Bep.  463),  where  a  tenant  took 
a  house  on  the  express  stipulation  that  the  drains,  etc.,  were  to  be  put 
in  thorough  order  at  the  sight  of  Dr.  Stevenson  Macadam.  The 
drainage  system  was  condemned  by  that  gentleman,  and  in  conse- 
quence of  the  extensive  repairs  necessary  the  tenant  did  not  get 
entry  until  three  weeks  after  the  term.  He  accordingly  refused  to 
pay  rent  unless  under  deduction  for  that  time,  and  the  landlord 
sequestrated  for  non-payment,  a  mode  of  procedure  which  the 
Court  unanimously  found  to  be  incompetent,  and  they  recalled  the 
diligence.  While  admitting  the  right  of  the  tenant  in  the  circum- 
stances to  compensation,  the  Court  reserved  any  opinion  as  to  the 
proper  mode  in  which  such  a  right  should  be  enforced. 

Lord  Blantjrre  presented  against  the  Clyde  Navigation  Trustees 
a  note  of  suspension  and  interdict  to  prevent  them  carrying  on  any 
dredging  operations  ex  adverso  of  his  estate  of  Erskine.  The  case 
is  reported  in  17  Scot.  Law  Kep.  476,  and  judgment  was  given  on 
March  5tL  The  lands  between  high  and  low  water  mark  at  that 
part  of  the  river  are  the  property  of  the  complainer,  but  the  Court 
held  that  the  Clyde  Navigation  Trustees  had  a  statutory  right 
under  sec.  76  and  sec.  84  of  their  Act  (Clyde  Navigation  Consoli- 
dation Act,  1858)  to  dredge  at  the  place  in  dispute,  reserving  of 
course  to  the  proprietor  all  claims  of  compensation  for  damages 
inflicted  on  his  property  by  their  operations. 

The  last  decision  to  which  we  propose  at  present  to  refer  is  that 
of  NeilTs  Trustees  v.  W,  Dixon,  Limited  (March  19,  1880, 17  Scot. 
Law  Eep.  496).  This  case  was  one  of  "  surface  damage  "  caused  by  the 
removal  of  minerals  in  a  property  near  Glasgow.  The  owner  of  the 
whole  estate  in  1802  sold  the  minerals  to  one  person,  and  the  lands 
to  another,  whose  titles,  however,  contained  a  reservation  in  favour 
of  the  mineral-owner  to  work  the  minerals  on  paying  "  all  surface 
damage,  if  any  shall  be  thereby  occasioned  to  the  ground  of  the 
lands."  About  1818  a  house  and  offices  were  built  on  the  estate, 
there  having  formerly  been  only  a  few  cottages,  and  in  1878  a 
subsidence  caused  by  the  working  of  the  minerals  injured  the 
house.  The  Court  decided  that  the  old  obligation  of  1 802  covered 
not  merely  the  state  of  matters  then  existing,  but  the  injury  to  the 
house.  Whether  or  not  an  enormous  addition  to  the  weight  on  the 
surface  might  affect  a  decision  of  the  Court  in  such  a  matter  was 
a  question  which  did  not  arise  and  was  not  decided.  We  may 
aptly  conclude  by  quoting  from  Lord  Gifford's  opinion  as  follows: 
The  defenders  contended  that  'surface  damage'  only  extended 
to  damage  caused  by  sinking  pits  or  making  roads  or  rubbish-heaps 
upon  the  surface,  and  did  not  extend  to  subsidence  of  the  surface 
caused  by  underground  workings.  I  do  not  think  the  provision  can 
be  so  limited.   All  surface  damage  occasioned  by  the  working  is  to  be 
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paid,  and  the  expression '  if  any '  seems  to  point  to  underground 
workings;  for  if  the  only  damages  contemplated  were  those  caused 
by  pits  and  roads,  the  words  'if  any'  would  probably  not  have  been 
inserted.  Pits  and  roads  always  affect  the  surface.  Underground 
workings  may  often  be  conducted  so  as  to  leave  the  surface 
uninjured.  Hence  the  expression  '  surface  damage,  if  any,'  occa- 
sioned by  the  working.  .  .  .  Apart  from  the  special  terms  of  the 
conveyance,  I  think  at  common  law,  where  the  minerals  are  con- 
veyed separately  from  the  general  estate  in  the  lands,  the  owner  of 
the  minerals  must  so  work  them  as  to  have  sufficient  support  for 
the  surface.  Now  I  think  it  proved  in  the  present  case  that  this 
has  not  been  done.  The  subsidence  of  the  surface  was  not  occa- 
sioned by  the  weight  of  the  buildings.  It  would  have  subsided,  and 
to  the  same  extent,  though  there  had  been  no  buildings  on  it  at  all, 
and  the  only  materiality  of  the  buildings  is  that  they  increase  the 
damages  which  the  subsidence  has  occasioned.  But  even  though 
the  weight  of  the  buildings  had  been  a  material  element,  I  think 
all  plea  on  this  head  is  barred  by  the  fact  that  they  are  ancient 
buildings  which  have  stood  there  for  sixty  years." 


LIBELLOUS  BEPOETS  OF  JUDICIAL  PEOCEEDINGS. 

(From  the  ''Irish  Law  Times.") 

"  By  the  law  of  England  a  fair  account  of  what  takes  place  in  a 
court  of  justice  may  be  published,  but  the  reporter  who  gives  the 
account  ought  not  to  mix  up  with  it  comments  of  his  own ;  and  if 
any  comments  are  made,  they  should  not  be  made  as  a  part  of  the 
report.  The  report  should  be  confined  to  what  takes  place  in 
court,  and  the  two  things,  report  and  comment,  should  be  kept 
separate."  Such  was  the  statement  of  the  law  governing  the  pub- 
lication of  legal  reports  as  laid  down  by  Lord  Campbell  in  Andrews 
v.  Chapman  (3  0.  &  K.  286) ;  but,  by  a  case  recently  before  the 
Court  of  Appeal  in  England,  the  generality  of  those  expressions 
has  been  somewhat  narrowed.  Suits  are  familiar  enough  in  our 
courts  where  privilege  combines  with  fair  comment  andr  absence  of 
malice  to  exonerate  defendants  who  would  otherwise  be  mulcted 
in  damages ;  and,  on  the  other  hand,  plaintiffs  sometimes  succeed 
on  the  point  that,  although  the  occasion  be  privileged  and  malice 
absent,  the  account  is  not  what  can  be  properly  considered  a  fair 
one.  But  Stevens  v.  Sampson  (5  Ex.  D.  53,  41  L.  T.  K  S.  782)  is, 
we  believe,  the  first  instance  on  record  where  the  occasion  was 
privileged,  inasmuch  as  the  subject-matter  of  the  libel  was  an 
account  of  proceedings  in  a  court  of  justice,  the  report  fair  and 
impartial,  but  the  plaintiff  held  entitled  to  recover  on  account 
of  the  publication  by  the  defendant  being  prompted  by  express 
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malice.    The  occasion  of  the  action  in  question  was  a  report  sent 
to  a  local  newspaper  of  proceedings  in  the  Marylebone  County 
Court  taken  for  illegal  distress.    The  report  of  these  proceedings 
was  sent  by  Sampson,  the  solicitor  for  the  plaintiff  in  the  county 
court  action,  and  included  statements  given  in  evidence  as  to  the 
conduct  of  Stevens,  the  debt  collector  of  the  plaintiff  in  that  action. 
Thereupon  Stevens  sued  Sampson  for  libel,  and  the  jury  found,  in 
answer  to  questions  put  to  them  by  the  judge,  that  the  report 
was  a  correct  and  fair  report  of  the  proceedmgs  in  the  county 
court,  but  that  it  was  sent  with  a  certain  amount  of  malice,  and 
awarded  the  plaintiff  forty  shillings  damages.    The  Lord  Chief- 
Justice,  upon  those  findings,  ordered  judgment  to  be  entered  for 
the  plaintiff  for  that  sum.    The  defendant  appealed,  and  lus 
counsel  contended  that,  when  the  account  was  once  found  to  be  a 
fair  one  published  in  a  newspaper,  the  question  of  malice  or  no 
malice  was  beside  the  issue,  because  otherwise  the  very  same 
words  furnished  by  two  different  reporters,  where,  as  is  often  the 
case,  they  take  notes  one  from  the  other,  might  in  one  instance  be 
actionable  and  in  the  other  not.    And  it  would  seem  that  the 
argument  might  be  pushed  still  further,  for  if  the  same  reporter 
furnished  an  identical  report  to  two  different  journals,  and  the 
editor  of  one  published  with  malice  and  of  the  other  without 
malice,  the  former  would  be  unable  to  avail  himself  of  the  plea 
of  privileged  communication  which  would  be  open  to  the  latter. 
They  likewise  referred  to  the  dictum  of  Lord  Campbell  in  the  case 
already  mentioned,  Andrews  v.  Chapnuin,  and  urged  that ''  although 
it  is  possible  that  all  that  the  Lord  Chancellor  said  is  not  inserted, 
it  is  clear  that  the  substance  of  what  he  said  is  inserted,  and  the 
privilege — a  valuable   privilege  for    the    public — of   publishing 
reports  of  proceedings  in  courts  of  justice,  would  be  useless  if  it 
were  necessary  to  set  out  every  word  of  the  evidence  and  of  the 
speeches  and  of  what  was  said  by  the  judge.    However,  that  is  not 
necessary,  if  what  is  stated  is  substantially  a  fair  account  of  what 
took  place,  there  is  an  entire  immunity  for  those  who  publish  it." 
Notwithstanding    such    arguments,    however,   the    Court    (Lord 
Coleridge,  C. J.,  Bramwell  and  Brett,  LJJ.),  without  calling  on  the 
counsel  for  the  respondents,  gave  judgment  for  the  plaintiff.    Lord 
Justice  Bramwell  explained  the  true  principle  to  be  that  when 
a  person  relies  upon  a  defence  of  a  privileged  communication  he 
must  show  that  he  acted  on  that  privilege — ''It  is  no  use  in 
showing  that  the  circumstances  create  a  privileged  occasion  unless 
he  shows  that  he  acted  under  that  pri^ege ; "  and  he  held  that 
the  verdict  of  the  jury  amounted  to  a  finding  that  the  defendant 
did  not  act  under  the  privilege,  that  he  was  sending  the  report  not 
for  the  benefit  of  the  public  but  for  his  own  purposea 

In  the  course  of  the  discussion,  the  question  arose  as  to  whether 
the  public  periodical  press  has  any  peculiar  privilege  in  publishing 
reports  of  legal  proceedings.    It  has  often  been  urged  that  such  a 
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distinction  does  exist  in  favour  of  journalism,  since  the  reporters 
only  brhig  home  to  individual  members  of  the  public  what  the 
public  have  a  right  to  hear  in  open  court.    It  is  obvious  that 
should  a  reporter,  in  the  discharge  of  such  functions,  supply  to  his 
paper  a  close  approximation  in  a  summarized  form  of  what  the 
public  would  themselves  have  heard  if  they  had  exercised  their 
undoubted  right  of  being  in  court,  the  presumption  of  malicious 
purpose  is  almost  out  of  the  question.    At  first  sight  it  would  seem, 
if  the  report  be  published  not  in  the  recognised  organs  of  public 
opinion,  but  in  a  publication  got  up  specially  to  give  widespread 
currency  to  an  individual  case,  no  such  ground  for  negativing 
a  malicious  intent  would  arise,  inasmuch  as  no  such  duty  of 
informing  the  commimity  of  matters  of  general  interest  can  exist 
in  the  case  of  an  isolated  print  as  in  the  case  of  a  daily  newspaper. 
Thus  it  was  argued  in  MUissich  v.  Lloyds  (36  L.  T.  N.  S.  423)  that 
a  pamphlet  issued  by  the  defendants,  containing  an  account  of  a 
trial  in  which  the  character  of  the  plaintiff  was  involved,  differed 
from  ordinary  reports  of  trials  because  the  publication  was  not  for 
the  purpose  of  conveying  information  to  the  public,  but  for  the 
benefit  of  the  business  of  underwriters,  and  in  support  of  this  con- 
tention some  expressions  of  Bayley,  J.,  in  Flint  v.  Pike  (4  B.  &  C. 
473),  were  relied  upon,  in  which  he  stated  that  for  a  plea  of 
justification  to  be  good  it  was  requisite  that  it  should  show  the 
alleged  libel  to  be  "  for  the  purpose  of  giving  such  information  to 
the  public  as  it  was  proper  or  requisite  that  they  should  have." 
The  publication  of  cases  heard  in  courts  of  justice  was  lawful 
'*  because  it  is  useful  to  the  public,  but  it  does  not  thence  follow 
that  any  person  is  at  liberty  to  publish  everything  which  occurs 
in  courts  of  justice,  or  that  he  is  at  liberty  to  publish  not  only  the 
whole,  but  even  the  part  of  a  trial  when  that  part  is  libellous  on  an 
individual."     This  opinion,  however,  met  with  no  countenance  in 
the  Court  of  Appeal,  Brett,  L.J.,  saying  that  he  could  not  agree 
that  a  report  could  not  be  privileged  because  it  was  not  published 
by  a  newspaper,  but  by  a  private  body,  but  that,  as  matter  of  law, 
the  privilege  was  precisely  the  same  in  either  case. 

Ajiother  distinction  was,  however,  taken,  which  it  may  be  of 
importance  for  editors  and  publishers  of  public  prints  to  bear  in 
mind,  with  a  view  of  keeping  themselves  out  of  the  meshes  of  the 
law  of  libel,  namely,  the  diflFerence  between  a  report  furnished  by 
the  ordinary  authorized  reporter  of  a  newspaper,  and  that  supplied 
by  a  volunteer.  In  the  case  under  consideration  the  report  was 
sent  to  the  publication  by  the  solicitor  of  one  of  the  parties  to  the 
action,  the  account  of  which  it  emboditd,  who  was  found  by  the 
jury  to  have  been  actuated  by  malice  towards  the  plaintiff  in  the 
libel  suit  The  instance  was  put  at  the  bar  as  an  analogous 
one  of  a  servant  receiving  a  character  from  his  master  whose 
spoons  have  been  stolen.  In  such  a  case,  doubtless,  in  stating 
the  fact  of  the  thefb  in  the  character  of  the  servant,  the  master 
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would  be  possessed  of  such  an  animus  against  him  as  would 
amount  to  legal  malice;  yet  such  a  statement  on  the  part  of  the 
master  would  not  be  actionabla  But  the  distinction  between 
the  two  cases  was  thus  succinctly  put  by  Bramwell,  IlJ.:  "It 
must  be  taken  in  this  case  that  the  master  is  acting  upon  the 
request  of  the  servant  to  give  him  a  character,  and  so  his  state- 
ments, though  made  maliciously — ^that  is,  not  only  for  the  purpose 
of  benefiting  the  inquirer,  but  also,  or  ^together,  of  injuring  the 
servant — if  honestly  believed  to  be  true,  are  privil^;ed.  If  the 
master  acted  as  a  volunteer,  by  going  out  of  his  way  to  give  the 
information,  the  case  would  be  different  So  in  the  case  of  the 
publication  in  a  newspaper.  ...  I  do  not  think  the  public 
periodical  press  has  any  peculiar  privil^e.  Would  then  the 
ordinary  reporter  of  any  periodical,  who  happens  to  bear  malice 
towards  a  party  to  any  legal  proceedings,  be  liable  to  an  action 
because  he  sends  a  report  of  that  action,  amongst  others,  to  his 
periodical  ?  I  think  not.  There  is  a  kind  of  duty  to  do  it,  as  in 
the  case  of  the  master.  He  is  not  going  out  of  his  way.  Such  a 
case  is  different  to  that  of  an  entire  volunteer,  as  the  defendant  was 
here."  This  exposition  may  well  be  taken  to  heart  on  the  one 
hand  by  publishers  as  a  caution  against  printing  matter  furnished 
by  outsiders,  and  on  the  other  by  masters  who,  often  through 
ignorant  apprehension,  insert  or  omit  vital  statements  in  servants' 
characters,  and  thereby  give  detected  thieves  a  fresh  chance  of 
committing  depredation. 

The  privilege  attaching  to  reports  of  judicial  proceedings  (which 
we  further  discussed  in  voL  xil  p.  467)  was  also  considered  in  the 
case  of  Lynam  v.  Gomng,  heard  on  demurrer  before  Fitzgerald  and 
Dowse,  BB.,  on  the  21st  ApriL  It  appeared  that  the  defendant,  a 
coroner,  held  an  inquest,  in  the  course  of  which  the  plaiatiff  was 
examined,  and  the  alleged  libel  complained  of  in  the  statement 
of  claim  was  that  the  defendant  had  furnished  to  the  Bight  Hon. 
James  Lowther  what  purported  to  be  an  account  of  the  proceedings, 
in  which  it  was  stated  that,  when  the  plaintiff  was  giving  his 
evidence  on  the  occasion  of  the  inquest,  the  Rev.  Mr.  Gallery  said, 
"  That  is  nothing  short  of  perjury."  To  this  statement  of  claim 
the  defendant  had  pleaded,  first,  that  he  had  band  fide  furnished  a 
record  to  the  Chief  Secretary,  who  was  interested  in  the  matter; 
and,  second,  that  the  report  was  privileged,  as  it  was  a  full  and  accur- 
ate report  of  the  proceedings  in  a  court  of  justice,  published  bond 
fide  and  without  malice.  To  those  defences  demurrers  had  been 
taken,  on  the  ground  that  the  words  in  respect  to  which  the  action 
had  been  brought  were  not,  in  any  sense,  part  of  the  proceedings. 
Fitzgerald,  B.,  said  that  it  seemed  to  him  that  the  only  interest 
that  was  shown  to  exist  in  Mr.  Lowther,  whether  regarded  as  a 
public  official  or  as  a  member  of  Parliament,  and  Chief  Secretary 
to  the  Lord  Lieutenant,  was  to  know  the  proceedings  that  took 
place  before  the  coroner  on  this  inquest     No  interest  to  justify  the 
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plea  of  privilege  had  been  exhibited,  especially  as  regarding  the 
necessity  of  his  knowing  the  opinion  of  the  Bev.  Mr.  Gallery. 
Dowse,  B.,  said  that  the  words  complained  of,  yrhich  were  not  part 
of  the  proceedings  of  a  court  of  justice,  clearly  imputed  the  crime 
of  perjury  to  the  plaintiff.  It  would  be  hard  to  say  that  the  defen- 
dant published  them  for  the  public  good,  inasmuch  as  he  simply 
made  Mr.  Lowther  the  depositary  of  his  information.  Every  report 
emanating  from  a  recognised  reporter  would  be  held  privileged, 
as  his  duty  was  to  inform  the  public  of  every  matter  concerning 
their  welfare.  But  it  was  absolutely  necessary  to  show  an  interest 
in  the  communication,  and  not  merely  an  interest  in  making  that 
communication.  What  interest  had  Mr.  Lowther  or  any  other 
person  of  the  whole  human  race  in  hearing  the  Bev.  Mr.  Gallery's 
opinion  upon  this  subject  ?  It  was  quite  clear  that  no  privilege 
existed.     The  demurrer  was  allowed  accordingly. 


%tt^lt\OS. 


A  Treatise  on  the  Conflict  of  Laws  and  the  Limits  of  their  Operation 
in  respect  of  Place  and  Time.  By  F.  G.  voN  Savigny.  Trans- 
lated, with  Notes,  by  William  Guthrie,  Advocate.  Second 
edition,  revised.     Edinburgh :  T.  &  T.  Glark. 

We  most  heartily  welcome  a  second  edition  of  this  valuable  work, 
not  more  because  pains  well  bestowed  ought  to  be  well  rewarded, 
than  because  we  have  here  a  proof  that  labour  beyond  the  limits 
of  our  municipal  law  is  not  unlikely  to  bring,  besides  mere  kudos, 
something  more  substantial  in  its  train.  That  a  translation  of  a 
philosophical  treatise  by  a  foreign  author,  adapted  to  the  wants  of 
English-speaking  jurists  by  means  of  notes,  and  brought  down  to 
date,  should  have  gone  out  of  print  in  the  short  space  of  eleven 
years  is  one  of  the  pleasantest  phenomena  in  our  recent  legal 
literature  that  we  are  able  to  recall.  The  secret  probably  lies  in 
the  hint,  which  the  translator  lets  drop  in  his  preface,  that  the 
first  edition  had  been  received  with  great  favour  in  England  and 
America. 

The  reason  for  this  favour  is  not  far  to  seek.  The  original  is 
good  sound  work,  and  the  version  is  nearly  as  good  as  is  possible 
in  "  doing "  law  German  into  English.  It  is  a  positive  relief  to 
turn  from  the  older  Gontinental  writers  on  Private  International 
Xaw,  and  from  their  modem  imitators,  of  whom  Story  is  the  chief, 
to  the  pages  of  Savigny.  Story's  "  Gonflict  of  Laws  "  is  probably  the 
worst  book  that  was  ever  penned  by  a  competent  jurist  It  is  little 
more  than  a  jumble  of  "  probable  opinions."  A  new  Pascal  might 
find  an  excellent  text  for  a  new  series  of  "Provincial  Letters"  in  page 
after  page  of  doctrines  which  are  impartially  adapted  for  the  use 
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of  counsel  on  both  sides  of  a  case.  Where  Story  fails,  Savigny 
succeeds ;  and  his  success  is  a  striking  tribute  to  the  importance  of 
a  study  of  the  Soman  jurisprudence  as  a  lesson  in  method.  No- 
thing could  at  first  sight  be  more  clear  than  that  the  Soman  law 
was  the  very  last  place  where  one  could  expect  to  find  authority  on 
international  law.  At  the  date  of  the  great  classical  jurists  the 
Soman  Empire  was  actually,  and  at  Justinian's  time  was  nomi- 
nally, coextensive  with  the  whole  civilized  world ;  and  that  not  by 
way  of  federal  agglomeration,  but  by  way  of  complete  solidarity  by 
law  and  in  fact.  Thus,  for  example,  nothing  can  be  more  unlike 
our  modem  notions  of  the  meaning  of  the  law  terms — origin  and 
domicile — than  their  signification  in  the  Corpus.  There  origo 
means  citizenship  of  an  urban  community  within  the  empire, 
and  is  acquired  by  birth,  adoption,  manumission  and  allection, 
or  the  gift  of  a  burgess  ticket ;  and  domicUium  means  attachment 
to  an  urban  community  by  means  of  definitive  abode  within  its 
territory.  And  both  are  mixed  up  with  pecularities  of  the  Soman 
municipia,  which  have  no  more  application  at  the  present  day  than 
the  laws  of  Draco.  Yet  out  of  these  unpromising  materisds  the 
genius  of  the  prince  of  modem  jurists  has  framed  what  is  distinctly 
the  most  valuable  treatise  on  international  law  in  existence.  This 
is  the  work  which,  extracted  from  the  noble  but  unfinished ''  System 
of  Modem  Soman  Law,"  is  here  presented  in  an  English  dress, 
adorned  but  not  overladen  with  modem  English  and  Scottish 
trimmings. 

When  Mr.  Guthrie's  book  first  appeared  in  1869  we  took  the 
opportunity  of  noticing  and  recommending  it  to  the  legal  public  at 
considerable  length  (vol.  xiii  p.  134).  There  seems  to  be  little  if 
any  alteration  in  the  text  of  the  present  edition.  The  translator 
has  not  seen  fit  to  give  effect  to  our  hint^  regarding  some  of  his 
versions.  It  cannot  be  wholly  concealed,  however  excellent  the 
translation,  that  there  must  necessarily  be  some  uncouthness  in 
transferring  bodily  into  our  too  frequently  slipshod  English 
nomenclature  the  accurate,  if  over-ponderous,  German  legal  termi- 
nology. The  new  matter  is  contained  in  the  notes,  wMch  bring 
down  the  English  and  Scottish  (but  not,  so  far  as  we  have  been  able 
to  find,  the  American)  decisions  to  the  present  date ;  and  in  the 
short  extracts  from  the  works  of  Bartolus,  Molinseus,  Paul  Voet, 
and  Huber.  These  are  printed  in  the  orignal ;  and  much  irksome 
labour  is  spared  the  student  by  the  addition  of  the  modern  form  of 
citing  passages  in  the  Corpua  It  would  have  been  no  loss  if  this 
improvement  had  superseded  and  not  merely  supplemented  the 
cumbrous  old  mode.  The  book  closes  with  a  sketch  of  Savigny's 
life  and  labours,  which  was  contributed  by  Mr.  Guthrie  to  the 
English  Law  Magazine  in  1863.  Why  should  it  be  that  printers 
should  maltreat  the  German  tongue  more  mthlessly  than  any 
other  European  literary  language?  In  this  revised  edition  of  a 
work  which  contains  only  a  few  German  words  here  and  there, 
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errors  of  the  most  obvious  kind  will  be  found  by  the  curious  on 
pages  108, 125,  311,  331,  528,  531,  532.  We  hope  that  we  may 
not  have  long  to  wait  for  the  third  edition,  to  which  Mr.  Guthrie  is 
already  looking  forward,  and  that  it  may  fulfil  the  wider  scheme  of 
exposition  which  he  then  promises  to  the  student  of  international 
law. 


Digest  of  Decisions  relating  to  the  Poor  Law  of  Scotland,  unth 
Decisions  under  the  Lands  Valuation,  Jhiblic  Health,  and 
Education  Acts ;  vnth  relative  Staivies,  By  John  Alexander 
Eeid,  M.A.,  Advocate.    Edinburgh :  Duncan  Grant.     1880, 

In  these  days,  when  every  subject  and  wellnigh  every  branch  of 
a  subject  is  treated  as  a  specialty,  it  is  not  surprising  to  see  the 
decisions  relating  to  the  Poor  Law  arranged  and  classified  in  one 
volume.  There  is  a  particular  fitness  in  thus  treating  them,  as  the 
subject  to  which  they  refer  is  one  which  is  studied  by  and  concerns 
many  persons  who  do  not  know  and  who  do  not  need  to  know  any 
other  branch  of  law  than  that  relating  to  the  support  and  treatment 
of  the  poor.  Mr.  Beid  has  made  a  compendium  of  cases  which  we 
doubt  not  will  be  found  of  great  use  to  inspectors  of  poor  and 
others  in  similar  situations.  He  has  collected  together  about  four 
hundred  cases,  and  arranged  them  in  sections,  each  under  an 
appropriate  heading.  What  funds  are  applicable  for  the  support 
of  the  poor  is  the  first  point  treated  of,  and  that  is  followed  by 
cases  in  connection  with  the  administration  of  the  funds,  officers 
of  the  parochial  board,  assessment  and  valuation,  exemption  from 
poor-rates,  etc.  We  have  then  a  collection  of  useful  English  cases 
on  valuation  and  assessment,  after  which  come  cases  relating  to 
persons  entitled  to  relief^  and  the  nature  and  sufficiency  of  such 
relief.  As  might  be  expected  the  section  devoted  to  cases  dealing 
with  the  subject  of  recourse  occupies  a  considerable  spsu^e;  the 
insane  poor  are  next  treated  of,  and  after  them  the  important  sub- 
ject of  settlement  is  productive  of  a  large  array  of  cases.  The 
remaining  sections  deal  with  actions  and  judicial  procedure,  and 
cases  under  the  Lands  Valuation,  Public  Health,  and  Education 
Acts.  After  the  digest  proper  is  concluded  we  have  no  less  than 
three  hundred  pages  taken  up  with  various  statutes  constituting 
the  poor  law  of  the  country,  together  with  other  Acts  relating  to 
kindred  subjects.  A  comprehensive  index  of  subjects  and  a  less 
satisfactory  one  of  cases  are  appended  to  the  volume. 

There  is  no  doubt  that  this  collection  of  cases  will  prove  of  much 
practical  value  to  those  for  whom  it  is  chiefly  intended.  The  cases 
seem  to  have  been  judiciously  selected,  and  both  the  facts  and  the 
statements  of  law  are  clearly  yet  tersely  set  forth.  In  most  of  the 
cases  an  extract  is  given  from  the  observations  of  the  judge  who 
delivered  the  leading  opinion.  The  cases  are,  with  the  exception 
of  the  English  ones,  all  such  as  have  been  decided  in  the  Court  of 
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Session,  and  reference  is  made  in  each  instance  not  only  to  the 
authorized  reports,  but  also  to  wherever  the  cases  may  have  been 
reported.  We  confess  to  some  feeling  of  regret  that  the  editor  did 
not  think  proper  to  include  in  the  digest  such  Sheriff  Court  cases 
as  have  been  reported,  and  which  touch  on  points  which  have  not 
come  under  the  notice  of  the  Supreme  Courts.  Several  such  have 
been  reported  from  time  to  time  in  the  pages  of  this  magazine  and 
elsewhere.  Though  not,  properly  speaking,  authorities,  such  cases 
often  contained  much  useful  information  and  discussion  of  various 
points  under  the  poor  law ;  they  would  not  have  taken  up  much 
space,  and  would  have  formed  a  useful  feature  in  the  book.  As  it 
is,  however,  we  have  much  pleasure  in  recommending  this  digest 
"  to  all  whom  it  may  concern,"  as  a  carefully-compiled  and  lucidly- 
arranged  work. 


Wxt  Moxtih. 


Report  of  the  Committee  of  the  Faculty  of  Advocates  on  "A  Bill  to 
amend  the  Laws  relating  to  the  Property  of  Married  Women  in  Scotland," 
— ^This  Bill  is  one  of  the  most  important  in  regard  to  the  law  of  Scotland 
that  has  been  introduced  into  Parliament  in  recent  years.  It  was  only 
at  the  end  of  last  week  that  information  was  obtained  that  such  a  Bill 
had  been  laid  before  the  House  of  Commons,  and  it  was  not  till  Tuesday, 
8th  June,  that  copies  of  the  Bill  were  obtained  by  tlie  Faculty  of 
Advocatea  Notwithstanding  the  important  change  which  this  Bill 
proposes  on  the  law  of  Scotland,  it  was  set  down  for  second  reading  in 
the  House  of  Commons  on  Wednesday,  the  9th  of  June,  and  the  second 
reading  was  carried  without  any  legal  body  in  Scotland  having  an  oppor- 
tunity of  pronouncing  an  opinion  upon  it  The  Committee  regard  such 
a  mode  of  hurrying  through  a  measure  of  so  great  importance  as  very 
unusual.  Hitherto  all  such  Bills,  having  the  great  significance  of  this 
one,  have  been  laid  before  the  country,  and  the  various  legal  and  munici- 
pal bodies  invited  to  give  it  their  deliberate  consideration  before  the  step 
has  been  taken  of  a  second  reading.  The  measure  certainly  does  not 
commend  itself  to  favour,  when,  contrary  to  this  time-honoured  practice, 
the  second  reading  of  the  Bill  has  been  carried  in  the  House  of  Commons 
without  the  people  in  Scotland  knowing  what  is  its  purport 

The  purport  of  the  Bill  is  certainly  of  the  very  greatest  interest^  and  it 
may  be  necessary  for  the  Faculty  to  take  the  decided  step  of  presenting 
petitions  to  both  Houses  of  Parliament,  so  as  to  ensure  that  there  shall 
be  in  this  matter  no  crude  and  hasty  legislation. 

This  Bill  proposes  to  change  the  law  of  Scotland  in  the  following  par- 
ticulars : — 

1.  That  the  Jiis  mariti  and  right  of  adminiBtration  of  husbands  be 
abolished. 

2.  That  these  rights  shall  be  abolished  not  merely  with  regard  to 
natives  of  Scotland  domiciled  there,  but  foreigners   who  may  have 
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married  ander   a  different  law,  and  who   shall   become  domiciled  in 
Scotland. 

3.  That  a  married  woman,  LeiDg  the  owner  of  heritable  estate,  may 
sell  it  without  the  consent  of  her  husband. 

4.  That  she  may  borrow  money  over  such  heritable  property,  and 
grant  bonds  therefor,  without  the  consent  of  her  husband. 

5.  That  she  may  institute  any  suit  or  action,  in  regard  to  her  heritable 
estate,  without  the  consent  of  her  husband. 

6.  With  regard  to  people  who  were  married  before  this  Act  passed,  the 
jm  mariti  is  to  be  excluded  with  regard  to  all  property  that  the  wife 
may  acquire  right  to  hereafter. 

7.  With  regard  to  such  people  married  before  the  Act  passed,  they 
are  allowed  to  declare,  by  mutual  and  irrevocable  deed,  that  the  wife's 
estate,  including  such  as  had  previously  come  to  the  husband  in  right  of 
his  wife,  should  be  excluded  from  the  jm  mariti  and  right  of  administra- 
tion. It  will  be  observed  that  after  the  parties  have  put  their  signatures 
to  this  deed  it  is  to  be  irrevocable.  The  property  now  enjoyed  by  the 
husband  in  virtue  of  h\&ju8  mariti  is  thus  to  be  given  back  to  his  wife, 
and  cannot  be  recalled  as  a  donation,  because  the  gift  is  to  be  irrevocable. 

These  are  provisions  in  favour  of  the  wife.  There  are,  on  the  other 
hand,  two  provisions  which  mitigate  somewhat  the  one-sided  character  of 
this  legislation. 

It  is  provided: — 

8.  That  when  the  jtis  mariti  is  excluded  the  husband  and  children 
shall,  on  the  wife's  death,  have  the  same  rights  to  participation  in  the 
estate  so  excluded  from  the  Jus  mariti  as  the  wife  and  children  would 
have,  in  the  moveable  succession  of  a  husband,  in  like  circumstance& 
That  is  to  say,  that  if  there  be  a  surviving  husband  and  surviving 
children,  the  husband  shall  get  a  third  of  the  wife's  personal  estate,  the 
children  another  third,  and  the  remaining  third  is  to  be  at  the  wife's  disposal 
by  will.  The  husband,  however,  is  not  to  obtain  a  third  of  the  rents  of 
the  wife's  heritable  estate,  which  she  enjoys  under  the  name  of  tercCf 
when  she  is  the  survivor.  The  courtesy  of  the  husband  is  not  equivalent 
to  this,  because  that  right  only  extends  to  a  limited  kind  of  heritable 
property,  and  is  not  claimable  when  the  husband  is  not  the  father  of  an 
lieir  to  the  property.  The  surviving  husband  of  a  childless  marriage,  in 
shorty  gets  nothing  from  the  wife's  heritable  estate  by  this  BilL 

9.  The  other  modification  is  contained  in  the  sixth  clause  of  the  Bill, 
which  enacts  that  the  vrife's  separate  estate  shall  be  liable  for  debts 
"  arising  out  of  the  domestic  expenditure  of  the  spouses,  by  whomsoever 
incurred."  But  it  is  carefully  provided  that  the  wife's  estate  shall  not 
be  liable  until  the  husband's  estate  has  been  exhausted  or  is  not  avail- 
able.    We  shall  have  occasion  to  refer  to  this  matter  in  the  sequeL 

This  certainly  is  an  Act  of  Parliament  of  a  very  drastic  and  sweeping 
character,  and  which  makes  a  complete  overturn  of  the  principles  upon 
which  the  law  of  Scotland  in  regard  to  husband  and  wife  is  based. 
The  Committee  are  in  no  ways  desirous  to  be  understood  as  upholding 
the  law  of  our  country,  in  regard  to  the  rights  of  property  of  married 
persons,  as  perfect  On  the  contrary,  they  think  that  the  time  has  come 
for  well-considered  modifications  upon  the  existing  system ;  and,  if  they 
understand  the  temper  of  their  brethren,  the  whole  Faculty  of  Advocates 
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concur  in  this  opinion.  The  Faculty  have,  indeed,  in  recent  years,  been 
the  promoters  of  various  measures  for  the  amelioration  of  the  law  of 
husband  and  wife,  which  have  proved  very  successful  in  practice.  They 
think,  however,  that  before  a  change  so  great  as  is  now  proposed  should 
be  submitted  to  the  Legislature,  there  should  have  been  somewhat  more 
of  consideration  given  to  the  subject,  and  the  opinion  obtained,  as  to  the 
best  mode  of  regulating  the  rights  of  husband  and  \rife  in  their  pro- 
perties, of  a  Commission  which  could  deal  with  the  laws  of  the  two 
countries,  and  bring  them  in  this  matter  into  harmony.  The  interests 
involved  are  so  great,  the  persons  whose  interests  are  affected  are  so 
numerous,  the  law  upon  the  subject  is  so  ancient  and  settled,  that 
changes  made  upon  it  should  be  done  not  by  mere  sudden  and  haphazard 
legislation,  but  after  a  deliberate  inquiry  as  to  the  working  of  the  law  in 
other  countries  besides  our  own. 

In  reference  to  the  particular  Bill  upon  which  the  Committee  have 
now  to  report,  they  beg  to  call  the  attention  of  the  Faculty  to  the  great 
misapprehension  that  exists,  in  regard  to  certain  matters,  arising  from  the 
difference  between  the  laws  of  Scotland  and  of  England. 

The  Committee  know  that  there  is  before  Parliament  a  Bill  to  increase 
the  rights  and  privileges  of  wives  according  to  the  law  of  England. 
How  far  these  may  be  extended  the  Committee  do  not  know;  but  it 
seems  that  this  difference  between  the  two  systems  of  laws  has  been,  by 
the  supporters  of  the  present  Bill,  totally  ignored.  It  is  necessary  there- 
fore to  recapitulate  shortly  these  differences. 

According  to  the  law  of  Scotland  the  husband  is  tied  up,  as  regards 
both  his  personal  and  heritable  estate,  in  a  way  that  a  husband  is  not  by 
the  law  of  England.  By  the  latter  law  a  husband  is  the  master  of  his 
own  estate,  entitled  to  will  it  away  as  he  pleases,  while  at  the  same  time 
he  has,  what  a  husband  has  by  the  law  of  Scotland,  a  right  to  all  the 
personal  property  of  his  wife.  But,  on  the  other  hand,  the  restrictions 
upon  a  husband  and  father  by  the  law  of  Scotland  are  as  follows : — 

1.  A  widow  is  entitled  as  of  right  to  one-third  of  her  husband's 
personal  estate  if  there  be  children  of  the  marriage;  and  to  one-half  if 
there  be  no  children.  This  right,  called  jus  relidoe^  the  husband  cannot 
bar,  by  any  deed  of  his. 

2.  The  children  are  entitled  to  one-third  of  the  personal  estate  if  there 
be  a  widow,  and  to  one-half  if  there  be  no  widow.  This  right,  called 
legitinif  the  husband  cannot  bar,  by  any  deed  of  his. 

3.  The  widow  is  entitled  as  of  right  to  one-third  of  the  rents  of  the 
heritable  estate  of  her  hiisband  under  the  name  of  terce.  This  right  he 
cannot  bar,  by  any  deed  of  his. 

Thus  the  whole  personal  estate  over  which  a  husband  by  the  law  of 
Scotland  can  test,  or  make  a  will,  is  one4hird  thereof. 

All  this  is  very  different  according  to  the  law  of  England.  According 
to  that  law,  a  husband  and  father  can  dispose  of  his  personal  estate  as 
he  thinks  fit ;  and  as  regards  his  heritable  estate  the  husband  is  entitled, 
at  his  pleasure,  to  bar  her  right  of  dower  (equivalent  to  terce),  according 
to  the  enactment  in  3  and  4  Will.  IV.  cap.  105,  sea  4,  as  follows: 
**  And  be  it  further  enacted  that  no  widow  shall  be  entitled  to  dower  out 
of  any  land,  which  shall  have  been  absolutely  disposed  of  by  her  husband 
in  his  lifetime,  or  by  his  will."     Farther,  when  a  wife  dies  intestate,  the 
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hnsband  succeeds,  by  English  law,  to  her  whole  personal  estate,  instedd 
of  to  oiic-thiid  as  is  proposed  for  a  Scottish  husband. 

It  is  thus  very  clear  that  it  is  not  quite  accurate  to  argue  from  the  one 
law  to  the  other,  and  to  say  that  what  would  be  reasonable  in  the  way  of 
restriction  of  a  husband's  rights  as  regards  the  law  of  England,  should  be 
equally  reasonable  as  regards  the  law  of  Scotland.  If  the  husband's 
powers  over  his  own  property  were  the  same  according  to  the  law  of 
Scotland,  as  they  are  according  to  English  law,  the  injustice  of  the  pro- 
posed legislation  would  not  be  so  clamant ;  but  while  it  is  proposed  to 
retain  all  the  rights  which  the  wife  has  in  her  husband's  property — of 
terce,  of  ju8  rdictce,  of  freedom  (till  her  husband's  means  are  exhausted) 
from  contributing  to  the  common  expenditure  of  the  household  from  her 
separate  estate,  however  great  it  might  be — the  case  assumes  a  totally 
different  aspect — more  especiaUy  also  when  there  is  taken  along  with 
that,  the  fact  that  it  is  proposed  to  retain  the  right  of  the  children  to 
control  their  father,  to  the  extent  of  a  third  or  a  half,  for  their  legitim. 

It  is  in  consequence  of  these  differences  between  the  laws  of  the  two 
countries,  that  the  Committee  desiderate  that  this  whole  matter  should 
be  reported  upon  by  a  Boyal  Commission,  who  should  be  called  upon  to 
stMe  whether,  as  an  equivalent  for  conceding  to  wives  the  absolute  con- 
trui  of  uU  moneys  that  they  acquire,  there  should  not  on  the  other  hand 
be  given  up  the  tercey  the  jus  relictce^  the  legitim,  which  now  tie  up  the 
hands  of  the  husband  and  father.  With  regard  to  the  maintenance  of 
the  household,  some  members  of  the  Committee  are  of  opinion  that,  as  a 
consequence  of  recognising  the  existence  of  separate  estate  in  married 
women  (which  is  of  recent  date  in  Scotland),  the  wives  are  bound  at 
common  law  to  contribute  a  proportion  of  the  expense  of  the  household. 
This  is  a  point  that  has  not  yet  been  determined  by  the  Courts ;  and  this 
is  a  point  that  should  be  left  open,  but  which  will  not  be  so,  if  the 
present  Bill  becomes  an  Act  of  Parliament  The  wife,  according  to  it,  is 
only  to  be  made  liable  to  support  her  children  and  herself  after  the 
whole  funds  of  her  husband  are  exhausted,  as  certified  by  a ''judge's  order." 
This  does  seem  exceedingly  unreasonable.  The  Committee  cannot  under- 
stand what  good,  socially  or  morally,  could  be  promoted  by  allowing  a 
woman  with  a  separate  estate  to  spend  it  according  to  her  vanity  or  cap- 
lice,  or  to  save  it  up,  while  the  whole  of  her  husband's  income  is  spent 
in  providing  for  her,  and  for  the  maintenance  and  education  of  their 
children.  The  inevitable  result  of  such  a  state  of  the  law  would  be  to 
create  estrangements  and  family  quarrels,  and,  instead  of  promoting, 
would  defeat  the  happiness  and  comfort  of  the  household. 

The  general  question  raised  by  this  Bill  is  so  grave  and  important 
that  the  Committee  do  not  intend  to  weaken  the  expression  of  their 
opinion  by  commenting  on  details.  They  will  only  notice  two  in  the 
first  section,  which  violate  the  rules  of  international  law,  in  declaring, 
Firsts  That  if  either  the  man  or  woman  at  the  time  of  the  marriage  be 
domiciled  in  Scotland,  the  jits  mariti  shall  be  excluded;  the  rule  of 
international  law  being,  that  this  matter  is  determined  by  the  domicile 
of  the  husband  at  the  time  of  marriage,  so  that  if  the  husband  were 
domiciled  in  a  country  where  the  jus  mariti  were  allowed,  that  right 
would  talve  effect,  although  he  married  a  Scotch  woman  domiciled  in 
Scotland  at  the  date  of  marriage.     Secondly ,  Another  rule  of  international 
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law  is  violated  in  this  section  when  it  provides  that  if  a  husband  who,  at 
the  date  of  his  marriage,  was  domiciled  in  a  country  where  the  jus 
mariti  prevailed,  should  afterwards  come  to  Scotland  and  be  domiciled 
here,  the  property  which  he  had  acquired  according  to  the  law  of  the 
domicile  at  marriage  must  be  given  up  and  become  the  wife's  separate 
estate. 

But  it  is  unnecessary  to  dwell  on  these  details  in  the  presence  of  the 
general  question  which  the  Bill  presents.  In  the  States  of  America, 
where  the  rights  of  a  wife  have  been  recognised,  to  a  greater  or  less 
extent  in  the  several  States,  there  was  no  such  law  as  exists  in  Scotland 
of  tercey  jus  rdictce^  and  legitim;  and  the  wives  in  those  States  have 
been  made  subject  to  contribution  for  domestic  expenditure. 

In  short,  it  comes  to  this,  that  if  this  Bill  is  to  pass,  it  must  be  upon 
condition  of  conceding  to  the  husband  the  same  rights  which  he  possesses 
by  the  law  of  England  of  being  absolute  master  of  his  own  property;  and 
if  this  is  not  agreed  to,  then  some  middle  course  ought  to  be  devised. 

What  the  Committee  recommend  is,  that  the  Faculty  should  use  their 
influence  to  oppose  the  passing  of  the  present  Bill ;  that  for  this  purpose 
they  should  present  petitions  to  both  Houses  of  Parliament,  praying  that 
it  do  not  pass ;  and,  further,  praying  that  a  Commission  should  be  issued 
by  the  Crown  to  consider  and  report  upon  the  law  of  property  in  regard 
to  married  women  in  the  United  Kingdom,  with  a  view  to  assimilation ; 
or,  at  all  events,  to  report  upon  the  law  of  Scotland,  with  a  view  to 
amendment. 

EDnrBUBOH,  10(A  June  1880. 

Edinburgh,  12th  June  1880. — At  a  meeting  of  the  Faculty  of 
Advocates  held  this  day,  the  foregoing  report  was  unanimously  approved 
of;  copies  thereof  ordered  to  be  sent  to  members  of  both  Houses  of 
Parliament;  and  petitions  presented  to  both  Houses  in  the  terms  and 
with  the  prayer  suggested  in  the  report.  Patrick  Frassr,  D.F. 

Report  of  a  Committee  of  the  FcLcuLty  of  AdvoccUes  on,  a  BUI  to  provide 
for  die  Appointment  of  Judicial  Factors  hy  Sheriff  Courts, — The  object  of 
this  Bill  is  stated  to  be  to  empower  Sheriffs  in  Scotland  to  appoint  Judicial 
Factors  (meaning  thereby  factors  loco  tutoris^  factors  loco  absentis,  and 
curators  bonis)  in  cases  of  estates  of  small  value.  The  power  of  making 
such  appointments  has  hitherto  been  regarded  as  part  of  the  nobile  offidum 
or  supreme  equitable  jurisdiction  of  the  Court  of  Session.  In  England 
the  analogous  jurisdiction  is,  it  is  understood,  confined  to  the  Court  of 
Chancery. 

The  Committee  disapproves  of  the  proposed  measure,  and  is  of  opinion 
that  the  Bill  ought  not  to  pass. 

L  The  grievance  assumed  by  the  Bill  to  exist  is  the  disproportionately 
large  expense  which  is  said  to  be  involved  in  the  present  system  of 
appointing  Judicial  Factors  under  the  Pupils'  Protection  Act  in  cases  of 
sniall  estates.  In  regard  to  this,  it  may  be  remarked — (1)  That  the 
larger  part  of  this  expense,  consisting  of  the  cost  of  preliminary  inquiries, 
reports,  fee-fund  dues,  etc.,  must  be  incurred  whether  the  application 
proceed  before  the  Court  of  Session  or  in  the  Sheriff  Court,  so  long,  in 
f  act,  as  judicial  authority  is  required ;  and  (2)  That  the  whole  cost  of 
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carrying  through  such  applications  is  in  simple  petitions  about  £10,  in 
intricate  petitions  £20,  and  on  an  average  about  £15.  It  may  be  added 
that  the  substitution  of  correspondence  between  the  Accountant  of  Court 
and  the  agents,  instead  of  communication  by  personal  interview,  must 
necessarily  cause  delay  and  expense. 

The  question  then  comes  to  be.  Whether,  for  the  purpose  of  securing  a 
slight  saving  on  these  small  sums,  it  be  worth  while  to  risk  the  undoubted 
difficulties  and  dangers  which  are  involved  in  the  proposed  change  1  (1.) 
It  no  doubt  often,  perhaps  usually,  happens  that  the  exercise  of  this 
equitable  jurisdiction  is  not  a  matter  of  much  difficulty  or  anxiety ;  yet 
cases  do  arise  of  the  utmost  delicacy,  more  especially  under  applications 
for  factors  loco  ahsentis  and  curators  bonis  ;  and  in  all  cases  the  Court  or 
Lord  Ordinary  has  been  in  the  habit  of  scrutinizing  most  jealously  the 
statements  of  the  petition.  It  is  believed  that  there  have  been  hitherto 
in  the  Sheriff  Courts  no  such  opportunities  of  dealing  with  ex  parte  state- 
ments, regarded  as  the  foundation  of  a  judgment  catisd  cognitd.  (2.)  The 
remedy  of  an  application  for  a  judicial  factor  is  not  only  one  which  may 
involve  matters  of  much  delicacy,  it  is  also  an  extraordinary  remedy,  in- 
stituted (like  all  those  coming  under  the  nobile  officium,  or  supreme  equit- 
able jurisdiction)  ex  necessitate  rei^  where  there  ia  no  other  course  possible 
Ui.'  practicable;  and  all  such  extraordinary  remedies  have  hitherto  been 
con&aed  to  the  Supreme  Court.  (3.)  Much  perplexity — which  the  BiU 
does  nothing  to  clear  up — will  necessarily  arise  from  want  or  conflict  of 
jurisdiction.  The  petitioner  and  the  ward  may  reside  in  different  counties ; 
the  parties  whom  it  is  necessary  or  proper  to  call  as  respondents  may 
reside  in  half-a-dozen  more;  a  lunatic^may  be  enclosed  in  an  asylum 
remote  from  his  former  residence,  and  from  those  who  know  about  his 
affairs ;  the  ward  may  have  heritable  property  in  more  than  one  county, 
and  may  reside  in  none  of  them ;  there  may  be  more  wards  than  one,  and 
they  may  reside  in  different  counties.  In  all  these  cases  there  is  no  diffi- 
culty in  applying  to  and  calling  others  before  the  Court  of  Session  as  the 
commune  forum.  It  is  not  so  certain  that  there  will  be  the  same  conven- 
ience and  publicity  in  the  Sheriff  Court  of,  it  may  be,  a  remote  part  of 
the  country.  (4.)  In  no  part  of  its  jurisdiction  has  the  Court  of  Session 
been  more  careful  than,  in  exercising  its  nobile  officium,  to  proceed  accord- 
ing to  precedent  and  to  preserve  uniformity  of  practice.  It  has  constantly 
been  tempted  to  extend  its  powers  for  the  sake  of  apparent  expediency ; 
and,  even  during  the  period  at  which  the  two  Divisions  of  the  Court  sat 
upon  summary  petitions,  differences  of  practice  arose  between  them  in 
spite  of  the  frequent  opportunities  of  conference  among  the  Judges.  Con- 
siderable inconvenience  was  the  result.  Since  1857  the  combined  result 
of  reports  cases,  the  traditions  of  practice,  and  office  rules,  has  been  a 
remarkable  uniformity  of  practice  in  spite  of  continual  changes  on  the 
Bench.  It  is  obvious  that  in  questions  involving  both  property  and 
status,  this  certainty  in  procedure,  as  well  as  in  substantive  law,  is  matter 
of  the  utmost  importance ;  and  that  it  is  hopeless  to  expect  anything  of 
the  sort  throughout  the  many  Sheriff  Courts  of  the  country.  This  danger 
seems  to  have  been  present  to  the  mind  of  the  framer  of  the  Bill,  who 
suggests  a  somewhat  clumsy  remedy  in  section  4,  sub -section  7,  by  rule  to 
be  laid  do>vn  by  the  First  Division  on  report  by  the  Accountant  of  Court. 
This  role,  whidi  is  neither  an  Act  of  Parliament,  nor  an  Act  of  Sederunt, 
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nor  a  decree  of  Court,  is  to  be  obeyed  by  the  Sheri£&,  without  apparently 
becoming  known  to  them  in  any  particular  way^  as  there  is  no  provision 
for  its  promulgation. 

IL  The  Committee  now  passes  to  the  details  of  the  Bill  on  the  assump- 
tion that  it  will  be  proceeded  with.  The  interpretation  clause  is  mainly 
quoted  from  the  Pupils'  Protection  Act.  The  leading  enacting  section 
provides  for  the  appointment  of  judicial  factors  by  SherifOs  and  their 
Substitutes  in  cases  of  estates  (heritable  and  moveable  estate  being  taken 
together)  of  £100  a  year  or  under,  and  for  the  exercise  by  the  Sheriff 
of  the  same  powers  and  authorities  over  the  factors  as  the  Court  of  Session 
or  the  Lord  Ordinary  now  exercises.  In  any  view  of  the  functions  of  a 
Sheriff  the  limit  seems  to  be  placed  too  high ;  and  there  seems  to  be  no 
good  reason  for  extending  the  proposed  jurisdiction  beyond  estates  of  £50 
a  year  or  £1000  capital  value.  This  is  the  actual  limit  of  the  new  herit- 
able jurisdiction  conferred  on  the  Sheriff  in  1879 ;  and  it  is  the  limit 
suggested  by  the  Law  Courts  Commission  in  their  Fourth  Eeport  (July 
1870,  page  31),  in  this  matter  of  appointment  of  judicial  factors. 

Subjections  2  and  3  provide  the  mode  by  which  the  Sheriff  is  to  satisfy 
himself  of  the  value  of  the  estate.  His  judgment  on  this  matter  is  to  be 
final,  ''and  no  such  appointment  once  made  shall  fall  in  respect  of  it 
afterwards  appearing  that  such  yearly  value  did  exceed  one  hundred 
pounds." 

The  Pupils'  Protection  Act  is  to  be  applied  to  the  new  factors,  as  re- 
quired by  sub-section  4.  It  will  not  be  easy  to  do  this,  looking  to  the 
very  different  modes  of  procedure  in  the  two  Courts.  In  order  to  make 
the  Bill  at  all  workable  the  clauses  of  the  Pupils'  Protection  Act  intended 
to  be  applied  should  have  been  enacted  specifically,  and  modified  so  as  to 
suit  Sheriff  Court  procedure. 

There  is  provision  in  sub-section  5  for  appeal  from  the  Sheriff-Substitute 
to  the  Sheriff.  Further  appeal  is  neither  allowed  nor  prohibited.  It 
should  be  expressly  allowed.  The  Accountant  of  Court  is,  by  the  same 
sub-section,  bound  to  make  reports  to  ''  a  Sheriff-Substitute,"  just  as  he  had 
to  do  to  the  Lord  Ordinary,  which  is  a  provision  of  a  rather  novel  descrip- 
tion. The  7th  sub-section,  guarding  against  ''  diversity  of  judgment  or 
practice,"  has  been  already  referred  to. 

Finally,  the  Bill  shirks  difficulties  of  detail  by  authorizing  the  Court  of 
Session  to  pass  Acts  of  Sederunt  of  the  amplest  kind,  going  far  beyond 
any  powers  hitherto  conferred  upon  it  as  to  making  Acts  of  Sederunt. 
All  the  matters  here  handed  over  to  the  Court  of  Session  should  have 
formed  part  of  the  Bill,  and  thereby  been  made  the  subject  of  criticism 
before  becoming  law.  The  Bill  next  proceeds  to  fix  the  fees  due  to  the 
fee-fund  established  by  the  Pupils'  Protection  Act.  Increased  salaries 
for  the  Accountant  and  his  clerks,  and  new  salaries  for  clerks,  may  be 
taken  from  the  money  thus  paid  into  the  fee-fund  from  the  Sheriff  Courts, 
and  not,  as  ought  to  be  the  case,  from  the  fee-fund  generally. 

The  Bill  is  badly  drawn.  Some  signs  of  carelessness  in  drafting,  which 
appeared  in  the  Bill  as  presented  last  session,  have  disappeared  from  the 
present  Bill  It  would  still,  however,  be  well  in  many  places  to  make 
matters  specific  which  are  now  vague  and  general,  and  will  in  consequence 
lead  to  litigation  and  expense  in  deciding  points  of  form.  Thns,  for 
example,  the  leading  section  seems,  contiaiy  it  may  be  supposed  to  the 
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intention  of  the  framer,  to  give  any  Sherifif  or  Sheriff-Substitute  in  Scotland 
power  and  authority  over  a  factor  appointed  by  any  other. 

John  Eankine,  Convener, 

JSdinhurghj  Stk  June  1880. — The  Faculty  of  Advocates  having  this  day 
considered  the  foregoing  report,  approved  thereof,  and  directed  that  the 
same  be  printed,  and  sent  to  members  of  both  Houses  of  Parliament. 

Patrick  Frasek,  B.F. 

Report  by  the  Sheriffs  of  Scotland  on  ths  Judicicd  Factors  (Scotland) 
BUI, — The  object  of  this  Bill  is  to  enable  Sheriff  to  appoint  Judicial 
Factors  in  cases  of  estates,  the  yearly  value  of  which  does  not  exceed 
XI 00 — that  is,  estates  the  capital  of  which  is  equal  to  £2500. 

The  term  Judicial  Factor  is  defined  to  be  "  factor  loco  tutoris,**  "  factor 
loco  ahsentis,'*  and  *' curator  bonis,"  The  Sheriffs  are  of  opinion  that 
this  increase  of  their  jurisdiction  is  not  called  for  by  any  evils  or  incon- 
veniences that  at  present  exist,  that  no  saving  of  expense  would  result 
from  this  legislation,  and  that  if  such  a  measure  is  to  be  passed  it  ought 
to  be  put  into  a  more  workable  shape  than  is  presented  by  the  present 
Bill 

1.  The^r^^  class  of  officers  proposed  to  be  appointed  are  factors  loco 
tutoris.  It  was  not  necessary  to  pass  an  Act  of  Parliament  to  enable  the 
Sheriffs  to  appoint  factors  to  manage  the  estates  of  pupil  children,  whose 
father  is  dead  and  who  have  not  had  appointed  to  them  tutors  or  trustees 
for  the  management  of  their  property.  The  Sheriff  has  already  such 
power  according  to  the  existing  practice,  and  a  form  of  petition  is 
given  by  Mr.  Alexander  in  his  "  Practice  on  the  Commissary  Courts  of 
Scotland,"  part  of  which  may  be  here  quoted  as  indicating  the  way  in 
which  this  branch  of  the  practice  of  the  Sheriff  Courts  is  carried  out. 
The  petition  narrates  that  the  father  and  mother  of  certain  pupil  children 
are  dead,  ''  that  the  said  children  have  not  that  status  in  consequence  of 
their  pupillarity  which  entitles  and  qualifies  them  to  administer  the  per- 
sonal estate  of  their  said  deceased  father,  and  it  therefore  becomes  necessary 
that  a  factor  be  appointed  to  them  for  the  purpose  of  managing,  ingather- 
ing, and  administering  the  personal  estate  of  the  said  deceased  ifor  behoof 
of  the  said  pupils  and  all  interested."  The  prayer  of  the  petition  is  to 
appoint  the  petitioner  ^'factor  on  the  estate  of  the  said  deceased  for 
behoof  of  the  foresaid  pupils,  with  power  to  him  to  have  himself  decerned 
executor-dative  to  the  said  deceased  qua  factor  foresaid  on  his  estate ;  to 
give  up  inventory  and  expede  confirmation  in  his  own  name  qua  factor 
foresaid,  and  generally  to  enter  upon  the  possession,  management,  and 
administration  of  the  deceased's  estate  for  the  use  and  behoof  of  the  said 
pupils  and  all  others  interested  therein  on  Ms  finding  caution  for  his 
intromissions  with  the  said  estate,  and  that  the  same  shall  be  made  furth- 
coming to  the  said  pupils  and  all  interested."  This  form  of  proceeding 
is  in  use  in  the  Sheriff  Courts,  and  has  been  held  to  be  competent  and 
effectual  by  the  Supreme  Court  (see  Johnstone  v.  Lotoden,  15th  Feb. 
1838,  16  S.  541).  If,  therefore,  there  was  any  necessity  for  allowing 
the  Sheriff  to  make  appointments  of  factors,  that  necessity  is  provided  for 
already  so  far  as  regards  at  least  the  personal  estate.  If  such  pupils  are 
ownezs  of  heritable  estate  of  the  value  of  £2500,  this  is  just  the  kind  of 
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case  that  ought  to  be  reserved  for  appointment  by  the  Supreme  Court. 
The  Sheriffs  jurisdiction  in  regard  to  heritable  estate  is  limited  to  pro- 
perty of  the  value  of  £1000. 

2.  The  second  class  of  officers  whom  the  Sheriff  is  now  to  appoint  are 
factors  loco  ahsentis^  who  are  thus  described  by  Lord  Stair  (4,  50,  28): 
'*  If  any  party  succeed  to  an  estate  and  be  out  of  the  country,  to  continue 
for  a  considerable  time,  and  is  perhaps  ignorant  of  his  interest,  then,  upon 
application  of  their  relations,  the  Lords  will  appoint  factors  to  manage 
until  the  party  concerned  constitute  other  factors."  Since  Lord  Stair's 
time,  factors  loco  absentis  have  been  appointed  where  the  property  was 
personal  funds.  The  Sheriffs  are  all  of  opinion  that  no  such  power  of 
appointment  should  be  conferred  upon  them.  A  person  abroad  may  have 
property  in  different  counties,  and  the  domicile  which  he  had  at  leaving 
his  country  may  have  been  in  another  county  than  any  of  these.  K  the 
Sheriff  is  to  appoint, — within  whose  Sheriffdom  any  heritable  or  personal 
estate  belonging  to  the  absent  person  is  situated  or  exists, — which  of 
three  or  four  Sheriffs  is  it  that  can  make  the  appointment  ?  If  domicile, 
again,  be  the  ground  upon  which  a  Sheriff  can  make  such  an  appointment, 
there  may  be,  in  the  case  of  a  person  long  absent,  an  expensive  proof  led 
before  the  fact  as  to  the  domicile  can  be  ascertained.  All  these  difficulties 
are  avoided  by  allowing  such  appointments  to  remain  with  the  Supreme 
Court,  which  has  jurisdiction  over  all  Scotland;  and  there  seems  no 
hardship  in  this,  even  assuming  the  expense  in  the  Supreme  Court  in 
making  such  an  appointment  would  be  greater  than  when  the  appoint- 
ment is  made  by  a  Sheriff.  The  absent  person  is  alone  interested  in  the 
matter,  and  the  factor  subsists  only  till  he  returns  and  appoints  another 
factor. 

3.  The  t?urd  class  of  officers  are  curators  bonis.  Now  there  are  two 
kinds  of  curators  bonis  according  to  the  Scottish  law  and  practice,  viz. 
curators  bonis  for  minors  pubercs  and  curators  bonis  for  lunatics.  The 
former  class  have  been  rarely  appointed  by  the  Court  of  Session  in  recent 
years,  because  a  minor  who  has  attained  to  puberty  may  choose  curators 
for  himself.  It  is  not  incompetent  for  the  Court  to  make  such  appointments, 
but  practically  the  Court  of  Session  have  abandoned  this  part  of  their 
jurisdiction,  and  it  is  not  supposed  that  it  is  intended  to  confer  upon  the 
Sheriff  Courts  a  power  which  the  Supreme  Court  has  resigned.  It  is,  in 
consequence,  assumed  that  the  curators  bo7iis  referred  to  in  this  Bill  are 
curators  bofiis  to  lunatics.  JS^ow  as  regards  lunatics,  the  Sheriffs  have  at 
present  no  power  of  appointiug  guardians,  and  in  this  respect  the  case  is 
different  from  that  of  pupils  left  without  tutors.  If  the  expense  were 
very  much  less  in  the  Sheriff  Court  than  what  it  now  is  in  the  Court  of 
Session,  such  a  new  power  as  this  conferred,  upon  the  Sheriffs,  might  be 
of  use.  But  when  upon  inquiry  they  find  that  the  expense  of  appoint- 
ment in  both  Courts  would  be  nearly  equal,  they  do  not  see  any  practical 
good  that  would  result  from  disturbing  a  system  which  has  hitherto 
worked  welL 

4.  ThiB  leads  to  a  consideration  of  the  matter  of  expense,  upon  which 
some  misapprehension  exists,  and  a  regard  to  which  has  been  the  induce- 
ment to  the  introduction  into  Parliament  of  the  present  BilL 

After  the  Judicial  Factor  is  appointed,  the  whole  subsequent  pro- 
ceedings are  directed  by  the  Bill  under  consideration,  to  be  the  same. 
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under  appointments  made  in  the  SherilT  Court,  as  under  appointments  in 
the  Court  of  Session.  The  finding  of  caution,  the  annual  lodging  of 
accounts,  the  annual  audit  hy  the  Accountant  of  Court,  the  applications 
for  special  powers,  the  reports  necessary  to  be  obtained  from  the 
Accountant  of  Court  before  these  powers  are  granted,  and  every  other 
detail  of  management  are  all  to  be  in  accordance  with  the  **  Pupils'  Pro- 
tection Act,"  just  as  they  are  when  the  Court  of  Session  appoints  the 
Judicial  Factor.  The  expense  of  all  these  subsequent  proceedings, 
therefore,  is  in  both  cases  identical.  The  only  difierence  in  the  matter  of 
expense  (if  there  be  such  difference)  is  in  the  origiual  appointment. 

Now  tliat  expense  stands  thus :  In  the  Sheriff  Court  the  expense  of 
such  an  appointment  we  have  ascertained,  from  our  auditors,  would  be 
about  £7,  which  includes  the  expense  of  the  petition,  agency  fees  in 
presenting  the  petition,  instructing  the  officer  to  execute  it,  intimations 
to  relatives,  and  agency  fees  in  getting  the  final  decree.  In  the  Court  of 
Session  the  appointment  costs  about  £10.  In  both  cases  it  is  assumed 
that  the  petition  for  the  appointment  is  unopposed.  Novr  of  this  £10 
in  the  Court  of  Session,  at  least  £3,  10s.  could  be  saved  by  an  order  of 
Court  There  are  no  less  than  £3,  3s.  out  of  the  £10  paid  for  printing 
the  petition — a  thing  which  is  totally  unnecessary  to  be  done,  and  which 
could  be  dispensed  with  without  any  prejudice  to  the  parties,  or  to  the 
administration  of  the  law.  Another  portion  of  the  £10  consists  of  10s., 
paid  as  fee-fund  dues,  which  might  be  reasonably  reduced  to  2s.,  in  regard 
to  small  estates ;  and  if  these  two  sums  were  deducted  the  expense  in  the 
Court  of  Session  would  be  about  the  same  as  that  in  the  Sheriff  Court 

5.  There  are  parts  of  this  Bill  which  we  cannot  allow  to  pass  without 
comment.  It  is  very  loosely  drawn,  and  will  impose  upon  the  Sheriff 
Courts  a  burden  which  the  framer  of  the  Bill,  by  taking  a  little  more 
trouble,  would  have  relieved  them  of.  He  imports  into  the  Bill  the 
"  Pupils'  Protection  Act,"  which  is  framed  strictly  in  reference  to  Court 
of  Session  procedure;  and  further,  he  imports  the  practice  before  the 
Lords  Ordinary,  which  is  not  a  written  code, — which,  no  doubt,  the 
practitioners  before  the  Lords  Ordinaries  are  acquainted  with,  but  with 
which  Sheriff-Substitutes  are  not  Some  of  them,  indeed,  have  never 
practised  in  the  Court  of  Session,  not  being  advocates.  Thus  it  is  enacted 
that  after  the  appointment  of  judicial  factors,  the  proceedings  shall  '*be 
conducted  as  nearly  as  may  be  in  the  same  form  and  manner  in  which 
proceedings  under  the  recited  Act  are  conducted  before  the  Lord  Ordinary," 
and  more  particularly  it  is  enacted  that  *'  proceedings  in  the  fixing  of 
caution,  in  applying  for  special  powers,  in  the  auditing  of  accounts,  in 
the  exoneration  and  discharge  or  removal  of  judicial  factors,  and  all  other 
proceedings  necessary  for  the  management  of  the  estates  dealt  with  under 
this  Act,  shall  be  taken  in  the  Sheriff  Court,  in  as  nearly  as  may  be  in 
the  same  form  and  manner  in  which  the  like  proceedings  are  taken  before 
the  Lord  Ordinary."  Again,  in  all  cases  where  the  Accountant  of  Court 
is  "bound  to  make  any  report  to  the  Lord  Ordinary  in  the  Court  of 
Session,  he  shall  be  bound  in  the  like  case  to  make  his  report  to  a 
Sheriff-Substitute."  Therefore  a  report  to  the  Sheriff  would  be  incom- 
petent Hitherto  the  law  has  been  that  what  the  Sheriff-Substitute  can  do 
the  Sheriff  can  also ;  but  this  is  here  reversed.  The  form  employed  in  all 
the  statutes  up  to  this  time  is  to  state  in  the  inteipretatiou  clause  of  a 
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statute  that  the  word  "Sheriff"  includes  Sheriff-Substiiute,  and  this  is 
the  form  that  shoidd  be  followed  here.  There  is  an  appeal  allowed  from 
the  Substitute  to  the  Sheriff,  but  nothing  is  said  of  an  appeal  from  the 
Sheriff  to  the  Court  of  Session ;  and  as  that  is  not  expressly  excluded, 
such  an  appeal  will  be  held  to  subsist,  although  perhaps  this  is  not 
intended. 

The  clause  in  section  4,  sub-section  7,  giving  authority  to  the  First 
Division  of  the  Court  of  Session,  when  "  there  is  a  diversity  of  judgment 
or  practice  in  proceedings  in  judicial  factories  in  Sheriff  Courts,  to  lay 
down  a  rule  to  secure  uniformity  of  judgment  or  practice,"  is  one  of  a 
very  anomalous  description.  If  this  means  that  any  diversity  on  points 
of  law  in  the  Sheriff  Court  is  to  be  made  the  subject  of  a  rule  by  the 
First  Division  of  the  Court  of  Session,  not  in  the  shape  of  an  appeal 
from  the  judgment  of  a  Sheriff,  and  without  any  argument  from  the  Bar, 
then  it  is  very  clear  that  it  is  a  power  which  the  First  Division  will  never 
exercise.  If  it  mean  anything  more  than  the  framing  rules  of  procedure, 
that  is  sufficiently  provided  for  by  the  5th  section,  which  authorizes  the 
whole  Court  of  Session,  and  not  merely  the  First  Division,  to  pass  Acts 
of  Sederunt. 

In  short,  if  any  extension  of  the  powers  of  the  Shenff  in  the  direction 
indicated  in  this  Bill  is  to  be  carried  out,  it  ought  to  be  by  a  Bill  more 
carefully  drawn,  and  not  by  wholesale  importation  of  other  Acts  of 
Parliament  directed  to  a  different  procedure  altogether.  The  framer  of 
the  Bill  must  take  the  trouble  to  set. forth  the  practical  machinery  of  his 
measure,  and  not  leave  room  to  future  useless  litigation  by  throwing  the 
whole  duty  of  clearing  the  way  upon  rules  to  be  issued  by  the  First 
Division  of  the  Court  of  Session  made  upon  a  report  by  the  Accountant 
of  the  Court  of  Session.  There  is  no  obligation  upon  the  latter  to  report, 
and  there  is  not  the  slightest  hope  that  the  First  Division  of  the  Court 
will  ever  ex  praprio  motu  intervene  in  the  matter. 

6.  Some  of  the  Sheriffs  cannot  agree  entirely  with  the  above  Keport. 
Had  Sheriffs  under  the  decisions  in  Johnstone  v.  Lowden  (15th  Feb.  1838, 
16  S.  541)  and  Drysdale  v.  Lawson  (11th  March  1842,  4  D.  1061) 
undoubtedly  had  the  power  to  appoint  persons  to  take  charge  of  unpro- 
tected estates  for  their  management  and  preservation,  no  such  Bill  as  the 
present  would  have  been  required.  But  the  last  Law  Courts  Commission, 
with  Lord  Colonsay  at  its  head,  reported  (12th  July  1870)  that  "the 
power  of  appointing  tutors,  curators  bonis,  and  judicial  factors  has  hitherto 
belonged  exclusively  to  the  Supreme  Courts,''  and  recommended  that, 
"  in  regard  to  small  estates,  there  would  undoubtedly  be  a  convenience 
in  allowing  these  appointments  to  be  made  by  the  Sheriff.  .  .  .  All  such 
officers  when  appointed  should  be  under  the  superintendence  of  the 
Accountant  of  Court.  Where  cautioners  for  such  officers  appointed  in  a 
Sheriff  Court  are  not  resident  within  the  jurisdiction  of  the  Sheriff,  it 
will  be  necessary  that  they  bind  themselves  to  submit  to  his  jurisdiction." 

In  this  state  of  legal  opinion  as  to  the  Sheriffs'  present  jurisdiction, 
the  dissenting  Sheriffs  approve  of  the  principle  of  the  present  Bill 

They  are,  however,  of  opinion  with  their  brethren  that  factors  loco 
ahsentis  should  not  be  embraced  in  it.  It  is  diffidult  to  see  legal  grounds 
for  holding  absentees  to  be  subject  to  a  Sheriff's  jurisdiction,  which  is 
territorial  and  limited. 


THE  MONTH.  381 

Difficulties  as  to  the  jnrisdiction  in  cases  of  lunatics,  minors,  and  pupils 
arise  equally  in  applications  to  the  Sheriffs  for  sequestration.  These  have 
been  dealt  with  in  the  Bankruptcy  Statute  of  1856,  and  provisions 
should  be  introduced  into  the  present  Bill  regulating  this  matter,  on 
similar  principles  to  those  of  section  19  of  19  and  20  Vict.  cap.  79. 

The  prorogation  of  the  Sheriffs  jurisdiction  over  cautioners  for  judicial 
factors  should  also  be  provided  for  in  the  Bill,  in  accordance  with  the 
suggestion  of  the  Law  Commissioners. 

The  clerical  error  or  omission  in  section  4,  sub-section  5,  which  pro- 
vides that  the  Accountant  shall  be  bound  to  report,  but  only  to  the 
Sheriff-Substitute,  should  be  altered  so  as  to  make  the  Accountant  bound 
to  report  to  the  Sheriff,  including  therein  "  Sheriff-Substitute." 

Sub-section  4  of  section  4  is  not  made  to  embrace  the  Act  of  Sederunt 
of  13th  February  1730,  to  supplement  which  the  "Pupils'  Protection 
Act"  was  passed.  As  this  is  a  most  important  Act  of  Sederunt,  the 
omission  should  be  remedied.  Geo.  Monbo,  Convener  of  Sheriffs, 

Edinburgh,  Uh  June  1880. 

The  Law  of  Armorial  Bearings  in  Scotland — The  effect  of  Desuetude 
on  StaitUes. — The  Law  Magazine  and  Jieview,  in  commenting  on  an 
article  in  the  Contemporary  Review  by  Mr.  James  T.  Mackenzie, 
has  these  remarks :  ^  The  writer's  allusion  to  a  felicitous  phrase 
of  Sir  James  Stephen,  reminds  us  of  some  curious  anomalies  in  the 
shape  of  survivals — ^leg-bones,  as  it  were,  of  long  extinct  legal  Dodos 
— which  still  remain  on  our  Statute-Book,  the  Eevision  Commission 
notwithstanding.     It  may  be  said  that  being  mere  survivals  they 
are  harmless  pieces  of  national  conservatism.    None  the  less  do  we 
think  that  they  are  well  entitled  to  be  called  '  Blunderbusses  of 
the  Statute  Law.'     If  they  go  off,  even  by  accident,  they  may 
very  well  hit  the  wrong  person,  and  cause  a  deal  of  mischief. 
Take,  e.g.  the  Act  1672,  c.  21,  the  latest  regulating  the  Law  of 
Armorial  Bearings  in  Scotland,  and  which  is  in  the  nature  of  a 
revival  of  the  Act  1592,  c.  125,  for  the  same  purpose.     By  the 
earlier  Act,  as  recited  in  the  later  statute,  power  was  given  to  '  the 
Lyon  King  of  Armes,  or  his  Deputies,  to  visite  the  whole  Armes 
of  Noblemen,  Barrons,  and  Gentlemen,  and  to  matriculate  the 
same  in  their  Registers,  and  to  fine  in  one  Hundreth  pounds  [Scots, 
this  must  be,  fortunately,  not  Sterling,  and  so  expressed  in  1662, 
c.  53] ;  As  also  to  escheit  all  such  goods,  and  geir  as  shall  have 
unwarrantable  Armes  ingraven  on  them.'    This  is  strong  enough, 
it  might  be  thought,  but  the  present  Lyon,  we  believe,  claims  a 
further  power,  not  recited  or  conferred  in  the  Act  1672,  viz.  the 
power  of  imprisonment,  which  did  form  part  of  the  Act  1592,  and 
which  has  a  very  important  bearing  on  the  question  of  the  progress 
of  Liberty  in  this  country.     On  reference  to  the  Act  1592,  we  find 
that  the  power  of  imprisonment  therein  conferred,  and  which  was 
not  reconferred  in  1672,  appears  to  be  grammatically  connected 
with  a  special  case.    The  Lyon  is  to '  put  inhibitioun  to  all  the 
commoun  sort  of  people  nocht  worthie  be  the  law  of  armes  to  beir 
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ony  signes  armorialliB,  that  nane  of  them  presume  or  tak  vpoiin 
hand  to  beare  or  use  ony  armes,  in  tyme  coming,  vpoun  ony  their 
insicht  or  houshald  geir,  vnder  the  pane  of  the  escheating  of  the 
guidis  and  geir,  sa  oft  as  they  salbe  fund  contravenand  this  present 
Act,  or  whaireuir  the  same  armes  salbe  found  grawin  and  paintit, 
to  owr  sonerane  lordis  use ;  And  lykwayis  vnder  the  pane  of  ane 
hundreth  pundis  to  the  vse  of  the  said  lyoun  and  his  brother 
herauldis.  And  failzeing  of  payment  thairof,  that  thay  be  incar- 
cerat  in  the  narrest  prissone,  thairin  to  remane,  vpon  their  awin 
chargis,  during  the  plesour  of  the  said  Lyoun/  That  such  arbitrary 
powers,  not  conferred  by  the  later  statute,  and  therefore,  we  hold, 
not  re-enacted,  should  still  be  capable  of  being  put  forward,  even 
as  a  mere '  brutum/ulmen '  in  these  days,  when  the  imprisonment  of 
clergy  who  refuse  to  obey  *  monitions '  has  not  met  with  anything 
like  general  approval,  is  certainly  a  strong  confirmation  of  the 
doubts  expressed  by  Mr.  Mackenzie  concerning  the  advance  of  true 
Liberty.  We  are  of  opinion,  on  the  whole,  that  Lyon  never  had 
the  power  of  imprisonment,  except  for  *the  commoun  sort  of  people 
noclit  worthie  be  the  law  of  armes  to  beir  ony  signes  armorialUs,' 
and  whose  use  of  them  was  consequently  a  distinct  usurpation. 
Over  noblemen,  barons,  and  gentlemen,  we  conceive,  the  Lyon 
never  had  any  power  of  imprisonment.  For  they,  even  in  the  case 
of  their  arms  not  appearing  to  have  been  registered,  could  doubtless 
prescribe  a  right  to  arms,  and  presume  a  grant  from  the  Sovereign 
if  they  could  not  show  a  grant  from  the  Lyon.  This  is  the  position, 
we  cannot  question,  of  many,  at  the  present  day,  whose  arms  or 
differences  are  not  on  the  Lyon  Register.  And  it  is  important  to 
bear  in  mind  that  it  is  out  of  the  power  of  Lyon  to  prove  the 
negative,  ie,  that  the  said  arms  or  differenced  coats  were  never 
registered.  For  there  is  an  acknowledged  gap  of  more  than  a 
century  (1542  to  1672)  in  the  Eecords  of  the  Lyon  Court,  and  it 
is  quite  certain  that  many  coats  must  have  been  registered  during 
that  period,  which  for  that  very  reason  are  not  found  on  the 
Registers  subsequent  to  1672.  *  During  the  first  fifty  years  of  that 
long  period,'  says  Mr.  Seton  in  his  standard  work  on  the  Law  and 
Practice  of  Heraldry  in  Scotland  (Edinburgh,  1863) — of  which  it 
were  much  to  be  wished  that  he  would  bring  out  a  second  edition 
— '  there  was  no  legislative  enactment  on  the  subject  of  armorial 
bearings,  which  iiiay  perhaps  sufficiently  account  for  the  absence 
of  a  Record;  but  armed  with  the  distinct  and  simple  [perhaps 
rather  too  simple!]  provisions  of  the  Statute  of  1592,  surely  the 
Lyon  King  of  that  period  could  not  have  failed  to  compile  an 
official  Register  of  Blazons.'  Whether  he  did  so  or  not,  however, 
we  remain  of  opinion  that  it  would  be  a  blunder  of  the  gravest 
character  for  the  existing  Lyon  to  suppose  himself  vested  with  a 
power  of  arbitrary  imprisonment,  *  during  plesour,'  of  any  person, 
whether  nobleman,  baron,  gentleman,  or  of  the  'commoun  sort  of 
people,'  whose  coat  armorial  may  not  be  found  on  the  imperfect 
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pages  of  the  surviving  Lyon  Eegisters.    Were  it  otherwise,  we  should 
have  here  a  most  perfect  example  of  the '  Statute-Law  blunderbuss/" 

The  writer  of  these  remarks  does  not  seem  to  have  been  aware 
that  in  Scotland  we  have  a  tolerably  certain  safeguard  against  the 
dangerous  effects  of  any  mere  "  survivals  "  of  a  former  legislative 
epoch,  and  one  which  prevents  any  awkward  kick  being  given  by 
the  "leg-bone  of  an  extinct  legal  Dodo."  We  have  a  principle  which 
puts  out  the  priming  of  the  "blunderbusses  of  Statute  Law"  left 
in  disuse  for  centuries,  and  does  not  permit  of  their  going  off  by 
accident.  In  our  country  a  law  becomes  obsolete  by  mere  disuse 
for  a  lengthened  period.  In  England  it  does  not.  There  a  law 
requires  express  repeal,  as  was  happily  instanced  in  the  famous 
case  of  Ashford  v.  TJwmton  in  1819,  when  the  operation  of  the 
English  principle  had  the  effect  of  saving  a  man's  life.  He  was  a 
murderer.  Thornton,  the  murderer,  claimed  the  ancient  privilege  of 
trial  by  battle  and  was  found  entitled  thereto.  The  challenge  was 
not  accepted  by  the  prosecutor,  he  no  doubt  thinking  it  was  not  a 
fair  game  in  which  he  had  to  stake  a  good  shilling  against  a  bad 
one.  Consequently  Mr.  Thornton  was  gathered  to  his  fathers  in  the 
ordinary  routine  way  and  without  the  intervention  of  Jack  Ketch. 

We  think  that  all  persons,  gentle  or  semple,  whether  they  be 
"noblemen,  barrens,  gentlemen,"  or  whether  they  be  of  "the  commoun 
sort  of  people" — the  souters  of  Selkirk  as  well  as  the  Earl  of  Hume 
— may  possess  their  soul  in  quietness,  free  from  any  apprehension  of 
either  the  Statute  1592,  c.  125,  or  the  Statute  1672,  c.  21,  coming 
in  a  Eip  van  Winkle  way  to  disturb  their  serenity  and  cause  them 
to  be  "  incarcerate  in  the  narrest  prissone  upon  their  awin  chargis 
during  the  plesour  of  the  said  Lyon." 

Ths  Savigny  Foundation. — We  are  requested  to  state  that  the 
Social  Science  Association  have  received  from  the  President  of  the 
Juristic  Society  of  Berlin  a  communication  in  reference  to  the  prize 
of  6900  marks  to  be  offered  in  the  year  1882  for  an  essay  on  "  The 
Formulae  in  the  Perpetual  Edict  of  Hadrian,  in  their  Wording  and 
Connection."  The  Savigny  Foundation  is  a  fund  subscribed  in 
commemoration  of  the  great  lawyer,  Von  Savigny,  the  interest  of 
which  is  applied  every  two  years  in  a  prize  for  an  essay  on  a  legal 
subject,  the  adjudicators  being  the  Imperial  or  Eoyal  Academies  of 
Sciences  of  Vienna,  Munich,  and  Berlin,  in  rotation.  The  competi- 
tion, from  which  only  the  ordinary  home  members  of  the  Eoyal 
Bavarian  Academy  are  excluded,  is  confined  to  no  nationality. 
The  essays,  which  must  be  written  in  Latin,  German,  English, 
French,  or  Italian,  must  be  sent  in  by  the  28th  March  1882, 
addressed  to  the  Eoyal  Bavarian  Academy  of  Sciences,  and  bearing, 
instead  of  the  author's  name,  a  motto,  repeated  in  a  closed 
envelope  containing  the  author's  name.  Further  particulai^s  may 
be  had  on  application  at  the  oflSce  of  the  Social  Science  Association, 
1  Adam  Street,  Adelphi,  W.C. 
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SHERIFF  COURT  OF  LANARKSHIRE. 
Sherifid  Clark  and  Galbratth. 

GLASGOW  AND  SOUTH-WESTERN  RAILWAY  COMPANY  V.  JAMES  KERR  AND 

COMPANY. 

Terminal  charges  for  special  services  atjunctum  of  private  branch  withpuhlie 
railway,  and  for  use  of  railway  company's  waggons  off  their  line. — In  this  action 
the  Glasgow  and  South- Western  Railway  Company  sued  Messrs.  James  Kerr 
&  Company,  iron  merchants,  Glai^ow  and  London,  for  j£20,  heing  the  charges 
incurred  to  the  pursuers  by  the  defenders  for  the  carriage  of  100  tons  of  iron 
rails,  at  the  rate  of  48.  per  ton,  from  Ayr  Harbour  to  the  Dalmellington  Iron 
Company's  Works  near  Waterside  Station.  The  distance  exceeded  fourteen 
and  was  under  fifteen  miles,  and  the  maximum  mileage  rate  chargeable  under 
the  pursuers'  Special  Act  is  3d.  per  ton  per  mile,  but  the  Act  contains  the 
ordinary  clause  authorizing  charges  for  terminal  services.  The  pursuers  neither 
loaded  nor  unloaded  nor  furnished  any  station  accommodation,  but  they 
allowed  the  defenders  the  use  of  their  waggons  off  the  railway  for  the  purpose 
of  loading  and  unloading  and  carrying  tne  traffic  to  and  from  the  pursuers' 
railway.  The  pursuers  also  furnished  and  maintained  the  signals  at  the  j  unction 
of  the  Dalmellington  Iron  Company's  private  branch  with  the  public  railway, 
and  worked  the  signals  and  switcnes. 

The  pursuers  claimed  to  charge  in  excess  of  the  mileage  rate  in  respect  of 
these  services,  and  the  defenders  objected  to  pay  more  than  the  bare  mileage 
rate  on  the  ground  that  such  special  services  were  merely  incidental  to  the 
carriage,  and  consequently  covered  by  the  mileage  rate. 

The  Sheriff  has  decided  that  the  pursuers  were,  in  the  circumstances  of  this 
traffic,  entitled  to  charge  in  excess  of  the  mileage  rate,  and  that  the  charge 
made  is  moderate.     The  following  is  the  judgment : — 

"  Glasgow f  4th  December  1879. — Declares  the  proof  closed,  and  having  heard 
nirties'  procurators.  Finds  that  in  this  action.  Drought  in  the  Debts  Recovery 
Court,  and  remitted  to  the  Ordinary  Court  on  7th  July  last,  the  pursuers  ask 
decree  for  the  sum  of  ;£20  as  the  amount  of  tolls  and  charges  payable  to  them 
for  the  carriage  of  certain  iron  rails  to  the  Dalmellington  Ironworks,  near  the 
Waterside  Station,  on  the  pursuers'  railway:  Finds  that  in  defence  the 
defenders  plead — (1)  That  the  pursuers  have  failed  to  comply  with  the  pro- 
visions of  the  Railways  Clauses  Consolidation  (Scotland)  Act,  1845,  sections 
86  and  87,  and  that  they  are  barred  by  section  88  from  pursuing  this  action ; 
and  (2)  that  the  account  sued  for  is  overcharged :  Finds  that  the  pursuers 
have  instructed  their  case  as  set  forth  in  the  original  summons,  and  that  the 
defenders  have  not  instructed  either  of  their  pleas  upon  record,  therefore 
decerns  against  the  defenders  as  libelled  :  Finds  pursuers  entitled  to  expenses. 

"Jambs  Galbraith. 

"  Note, — The  Sheriff-Substitute  fails  to  find  any  evidence  that  the  puisners 
have  failed  to  comply  with  the  provisions  of  the  Act  referred  to.  On  the  con- 
trary, he  is  of  opinion  that  the  sections  founded  on  by  the  defenders  have  no 
bearing  upon  the  present  case.  A  very  long  proof  has  been  led,  a  great  many 
documents  produced  and  referred  to,  but  the  matter  stands  simply  thus — that 
the  pursuers  did  for  the  defenders  the  work  of  carriage  which  they  now  chatge, 
and  the  charge  is  moderate.  No  doubt  it  was  pled  that  the  defenders  were 
exceptionally  treated.  The  Sheriff-Substitute  thinks  they  have  been  ex- 
ceptionally treated — the  exception  being  altogether  in  their  favour.  It  appears 
to  him  that  all  through  the  defenders  have  got  from  the  pursuers  every  facility 
and  concession  that  any  trader  could  reasonably  ask  from  a  railway  company. 

**  J.  O." 
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The  defendeiB  having  appealed  agaixiBt  the  decision  of  the  Sheriff-Substitute, 
the  Sheriff- Principal  has  aidnered  in  the  following  judgment : — 

^'GloigoWf  2rd  March  1880. — Having  heard  parties'  procurators  upon  the 
appeal  and  considered  the  cause,  For  the  reasons  assigned  by  the  Sheriff- 
SuDstitute,  adheres  to  the  judgment  appealed  against  and  decerns. 

«  F.  W.  Clark. 

"  Note, — It  is  not  now  contended  that  the  pursuers  have  failed  to  comply  with 
the  Act  as  to  exhibiting  a  table  of  tolls  chargeable,  and  having  the  muestones 
duly  marked  ;  neither  is  it  maintained  that  the  pursuers  are  barred  under  the 
Act  from  charging  for  station  accommodation.  These  pleas,  though  insisted 
on  before  the  Sheriff-Substitute,  are  now  withdrawn  as  being  unfounded  in 
fact  and  law.  The  question  narrows  itself  to  this — whether  the  rates  charged 
are  in  terms  of  the  Special  Act,  and  whether  the  work  charged  for  was  in  point 
of  fact  done.  Upon  these  matters  I  do  not  think  there  can  be  doubt  on  a 
perusal  of  the  evidence  and  a  fair  construction  of  the  statute.  The  following 
cases  may  be  referred  to  in  support  of  the  view  I  havQ  now  stated  :  Waikinson 
V.  The  tVrexham  Mold  and  Uonnahs  Qiiay  Railway  Company,  3  Neville  & 
Macnamara,  177  and  178  ;  The  Aberdeen  Com/mercial  Uompany  and  The  Aberdeen 
Lime  Gompamy  v.  The  Great  North  of  Scotland  Badlwav  Company,  3  N.  &  M. 
214;  The  DurSeirk  Colliery  Company  v.  The  Manchester,  Sheffield,  aivd  Lincolnshire 
EaUway  Company,  2  N.  &  M.  405  and  406.  F.  W.  C." 

Act, — Andersons  and  Pattison. AU. — Laurence  Thomson  and  Miller. 


SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriffs  Macdonald  and  Babclat. 

CBICHTON  V,  DAVIDSON. 

FUdation  and  aliment — Effect  of  a  decree  in  absence  as  a  point  in  evidence, — 
A  defender  was  cited  in  an  action  of  filiation  and  aliment.  The  service  was  at 
his  dwelling-place.  A  decree  was  given  in  absence.  A  charge  was  given,  and 
a  year  elapsea  and  another  charge  was  given.  The  defender  then  reponed  on 
the  eround  that  he  thought  the  action  was  not  directed  against  him  as  he  had 
an  additional  name.  He  was  reponed,  and  after  proof  decree  was  pronounced 
against  him.    The  following  are  the  interlocutors  : — 

**  Perth,  4th  May  1880. — Having  heard  parties*  procurators  and  made 
avizandum,  with  process,  proofs,  and  debate,  Finds  as  matters  of  fact,  first, 
the  pursuer  bore  a  male  child  on  the  day  libelled ;  second,  the  facts  and 
circumstances  fix  on  the  defender  the  paternity  of  the  said  child  :  Therefore 
finds  that  in  law  the  defender  is  liable  with  the  pursuer  in  the  mutual  support 
of  said  child  during  the  period  libelled,  and  accordingly  decerns  in  terms  of  the 
prayer  of  the  petition :  Finds  the  defender  liable  to  the  pursuer  in  the  expenses 
of  process :  Allows  an  account  thereof  to  be  given  in,  and  remits  the  same 
when  lodged  to  the  Auditor  of  Court  to  tax  and  to  report. 

"  Hugh  Babclat. 

''  Note. — This  is  a  very  peculiar  case.  Had  the  defender  entered  appearance 
when  summoned,  the  proof  would  have  scarcely  supported  the  pursuers  claim, 
however  strong  the  suspicion  might  be  in  her  favour.  The  pursuer  was  the 
only  female  servant  in  the  house,  and  the  defender  and  a  younger  brother  the 
only  lads.  The  sleeping  apartments  of  the  parties  were  adjacent,  and  the 
pursuer's  bedroom  door  was  unlocked.  The  pursuer's  testimony  is  quite  con- 
sistent throughout,  though  certainly  not  corroborated,  and  in  some  minor  points 
contradicted.  But  all  her  witnesses  were  of  necessity  drawn  from  the  defender's 
family,  none  of  whom,  under  the  former  law  of  Scotland,  could  have  been 
examined  on  her  part     It  is  important  to  notice  that  the  pursuer,  before  the 
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birtb,  informed  the  defender's  motber  of  her  state,  and  was  immediately  dis- 
missed from  her  service. 

**  A  letter  was  written  to  the  defender  informing  him  of  the  pursuer's  state, 
which  he  refused  to  read,  and  therefore  did  not  answer—more  indicative  of 
guilt  than  of  innocence.  The  pursuer  had  three  illegitimate  children  prior  to 
the  one  in  question.  This,  however,  is  rather  against  the  defender,  if  in  the 
knowledge  of  the  fact,  as  he  must  have  been.  The  pursuer  was  more  likely  to 
fall  again  with  facility  into  the  like  lapse.  It  is  most  important  also  to  observe 
that  not  the  least  suggestion  is  made  of  any  other  man  paying  attentions  to  the 
pursuer,  or  as  to  herkeeping  irregular  hours.  All  these  facts  would  go  far  to 
fix  the  paternity  on  defender. 

"  But  the  case  is  placed  beyond  doubt  by  the  judicial  proceedings  in  the  case. 
The  child  was  bom  on  13th"October  1877,  and  the  action  was  instituted  on  the 
24th  of  the  same  month.  The  defender  was  cited  at  his  father's  house,  but  not 
personally.  He  admits  he  got  the  summons,  but  paid  no  heed  to  it  *  because  he 
had  nothing  to  do  with  the  pursuer,'  Surely  this  was  just  the  reason  why  he 
should  have  defended  the  action.  The  other  excuse  of  a  cognomen  being 
omitted  is  ridiculous.  Decree  was  obtained  against  him  in  absence  on  2nd 
November  1877,  on  which  he  was  charged  on*24th  of  that  month.  This  charge 
defender  in  his  reponing  note  omitted  to  mention,  but  states '  no  claim  was 
made  on  him  for  support  of  the  child  from  October  1877  until  the  recent 
charge.*  Had  the  summons  been  served  personally  the  decree  would  now  have 
been,  under  the  recent  Sheriff  Court  Act,  held  a  decree  in  fora,  and  as  such 
final. 

"  Under  the  decree  in  absence  the  defender  is  now  entered  in  the  birth 
register  as  the  father  of  the  child,  and  should  he  be  now  assoilzied  the  entry 
falls  to  be  corrected.  Many  a  case  of  this  class  has  been  decided  chiefly  on 
evidence  of  statements  made  to  parties  designedly  sent  to  the  defender  after  the 
birth,  amounting  to  confession,  generally  because  no  denial  of  the  charge. 
Surely  then  a,  judicial  demand  of  a  claim  timeously  made  and  no  defence  nuide 
must  still  more  amount  to  a  confession.  When  another  judicial  notice  was 
given  to  him  that  he  had  been  held  as  confessed  and  decree  given  a^inst  him 
no  objection  is  taken.  Notwithstanding  these  demands,  for  more  than  a  year 
the  defender  submitted  in  silence  to  his  being  decreed  to  be  the  father  of  the 
pursuer's  child,  and  he  cannot  be  now  absolved.  H.  B." 

On  appeal  the  Sheriff  (Macdonald)  affirmed  on  2nd  June  1880,  with  the 
foUowing  note : — 

"  Note, — A  defender  in  such  a  case  is  not  entitled  to  the  full  benefit  of  any 
doubt  which  would  otherwise  be  created  by  the  meagreness  of  a  pursuer's  cas^', 
when,  by  putting  in  no  defence  at  the  proper  time,  and  allowing  an  expired 
charge  to  hang  over  his  head  for  two  years,  he  may  have  made  it  impossible  for 
the  pursuer  to  find  evidence  which  might  have  been  available  had  defences 
been  duly  lodged.  No  reasonable  or  even  plausible  excuse  has  been  made  for 
the  failure  to  lodge  defences.  The  Sheriff-Substitute,  after  seeing  the  defender 
and  his  witnesses,  has  felt  himself  justified  in  disregarding  their  testimony  as 
being  untrustworthy  to  rebut  that  of  the  pursuer.  The  Sheriff  sees  no  ground 
to  differ  from  this  view.  On  the  contrary,  some  parts  of  that  testimony  the 
Sheriff  cannot  believe,  as,  e.g,  where  the  defender's  brother  states  that  he  never 
saw  the  defender  speak  to  the  pursuer  at  all,  and  where  both  the  father  and 
brother  declare  that  he  appeared  to  shun  her.  The  Sheriff-Substitute  being 
satisfied  that  the  evidence  of  the  pursuer  should  be  believed,  has  held  that  that 
evidence  along  with  the  defender's  conduct  when  summoned  and  chaiged  was 
sufficient  to  warrant  decree  in  her  favour,  and  that  the  legal  presumption 
thereby  raised  has  not  been  satisfactorily  overcome  by  the  evidence  led  for  the 
defender.    In  this  view  the  Sheriff  concurs.  J.  H.  A.  M." 

yld.— M'Cash. AU,—'W,  C.  Young. 
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SHERIFF  COURT  OF  CAITHNESS. 
Sheriffs  Thoms  and  Russel. 

JESSIE  HENNET  V.  HENRT  FORBES. 

Aliment  of  iUegitimate  child — JVhether  to  he  determined  by  reeidence  of  father 
or  mother — Held  thcU  residence  of  mother  in  ordinary  caee  determines  rate. — This 
action  was  raised  hy  a  mother  resident  in  Lanarkshire  against  an  alleged  father 
who  was  resident  in  Caithness.  The  defender  admitted  the  paternity,  hut 
denied  liability  for  the  amount  of  inlying  expenses  and  aliment  sued  for.  The 
Sheriff-Substitute  (Russel)  pronounced  this  interlocutor  : — 

"  iVick,  4th  May  1880.— The  Sheriff-Substitute  having  considered  the  closed 
record  with  No.  1 1  of  process  (being  a  minute  of  admissions  regarding  the 
usual  rates  of  inlying  expenses  and  aliment  in  Lanarkshire),  heard  parties' 
procurators,  and  advised  the  case,  Finds  (1)  that  the  defender  having  a<unitted 
the  paternity  of  the  illegitimate  male  child  bom  to  him  by  the  pursuer  on  22nd 
November  1878,  he  is  liable  for  the  maintenance  or  support  of  the  same  as  from 
the  said  22nd  November  1878  until  he  (the  child)  attain  the  age  of  seven  years 
complete  :  Finds  (2)  that  the  rate  of  aliment  payable  by  the  defender  to  the 
pursuer  shall  be  £4  sterling  per  annum,  payable  in  equal  quarterly  instalments, 
and  in  advance,  as  from  the  said  22nd  November  1878  until  the  date  that  his 
said  child  shall  attain  the  age  of  seven  years  complete,  and  decerns :  Finds  (3) 
the  defender  liable  to  the  pursuer  in  the  sum  of  ^1,  lOs.  sterling  as  in  name  of 
doctor's  fee  and  inlyiug  charges  at  the  date  of  the  birth  of  the  said  child,  and 
decerns  :  Further  finds  that  the  defender  shall  be  liable  to  the  pursuer  in  the 
sum,  and  at  the  rate  of  five  per  centum  per  annum  as  interest  on  each  quarterly 
instalment  when  the  same  shall  become  due  and  ia  unpaid,  and  decerns : 
Lastly,  finds  in  respect  no  alimentary  sum  was  tendered  or  offered  by  the 
defender  to  the  pursuer  prior  to  this  action  having  been  raised,  that  he  is  liable 
U)  the  pursuer  in  the  expenses  of  process :  Allows  an  account  thereof  to  be  lodged, 
and  when  lodged  remits  the  same  to  the  Auditor  of  Court  to  tax  and  report, 
and  decerns.  Hamilton  Russel. 

"  Note. — The  contention  of  the  pursuer  was  that  as  her  child  had  been  born 
in  Lanarkshire  she  was  entitled  to  receive  aliment  for  it  at  tlie  rate  allowed  by 
the  Sheriff  Court  of  that  shire  ;  but  to  such  a  contention  the  Sheriff-Substitute 
of  Caithness-shire  could  give  no  effect.  The  circumstances  of  the  parties  must, 
before  fixing  the  rate  of  aliment,  be  taken  into  consideration  by  the  Sheriff- 
Substitute.  The  invariable  rule  in  Caithness-sliire  has  been  to  allow,  as  in  the 
condition  of  the  parties  to  this  action  (although  there  is  no  definite  description 
as  to  the  pursuei^s  calling  or  occupation  in  life),  £4  sterling  annually,  with  a 
further  sum  of  jgl,  10s.  sterling  as  nursing  fee  and  inlying  charges.  This  rule 
has  been  found  to  work  efficiently,  and  the  Sheriff-Substitute  does  not  see  that 
in  the  present  or  any  other  case  where  the  circumstances  are  similar,  that  he 
should  alter  the  rule,  and  therefore  he  has  decided  as  above.  H.  R." 

The  pursuer  appealed,  and  the  Sheriff  (Thoms)  reversed  by  the  following 
interlocutor: — 

"  Wick,  May  1880. — ^The  Sheriff  having  resumed  consideration  of  the  pur- 
suer's appeal,  with  reclaiming  petition  for  her  and  answers  for  the  defender. 
Recalls  tne  second  and  third  findings  in  the  interlocutor  submitted  to  review, 
and  to  that  extent  sustains  the  said  appeal :  Finds  that  the  pursuer  and 
defender  both  admit  (see  reclaiming  petition  and  answers)  that  in  Lanark- 
shire, where  the  pursuer  resides,  the  naif  of  the  inlying  expenses  and  rate  of 
aliment  falling  to  be  paid  by  the  father  of  an  illegitimate  child  are  respectively 
£2  and  £S  per  annum.  That  the  defender  is  accordingly  liable  to  the  pursuer 
in  the  sum  of  £2  of  inlying  expenses,  and  that  he  is  also  liable  to  the  pursuer 
in  one-half  of  the  aliment  of  the  male  child  of  which  he  is  the  father,  at  the 
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rate  of  £8  per  annum  from  the  birth  of  said  child,  and  so  long  as  the  pursner 
resides  in  Lanarkshire  until  the  said  child  attains  the  age  of  seven  years  com- 
plete, reserving  both  the  pursuer^s  and  defender's  rights  as  regards  aliment  in 
consequence  of  emerging  circumstancesw  And  grants  decree  in  feivour  of  the 
pursuer  asainst  the  defender  for  said  £^  of  inlying  expenses,  and  for  aliment 
at  the  said  rate  of  £8  per  annum  until  the  child  is  seven  years  old,  in  terms  of 
the  conclusions  of  the  petition  under  the  reservation  foresaid*  And  quoad  yUra 
adheres  to  the  interlocutor  submitted  to  review,  with  additional  expenses  to  the 
pursuer  (excepting  the  expense  of  her  reclaiming  petition)  as  the  same  may  be 
taxed,  and  decerns.  Qso.  H.  Thoms. 

''  Note, — ^The  only  point  raised  by  the  appeal  is  whether  the  rate  of  aliment 
usually  awarded  against  f&thers  as  their  shiue  is  to  be  determined  by  the  rate 
usually  given  in  Outhness  or  that  usually  given  where  the  mother  resides  or 
has  resided.  As  usual,  no  assistance  as  regards  the  legal  principles  on  which 
the  point  should  be  determined  is  given  in  the  reclaiming  petition  and  answers, 
and  nence  the  expense  of  the  redaiming  petition  has  been  disallowed.  An 
action  of  61iatiou  is  an  action  of  debt  between  the  parents,  and  is  brought  to 
effect  her  relief  by  the  mother  of  part  of  that  support  which  she  is  bound  to 
give  her  child  (per  Lord  Keaves  in  Bruce  v.  Stivenyt>ec  5, 1863, 2  Macph.  223). 
This  being  so,  tne  question  turns  on  the  support  given  by  the  mother,  and  the 
admission  of  parties  here  puts  that  in  Lanarkshire  and  at  Lanarkshire  rates. 
So  fiir  as  the  Sheriff  can  find,  the  only  case  in  which  the  point  arose  for  con- 
sideration was  an  A.  K  case  in  the  Sheriff  Court  of  Renfrew  in  February  1875, 
reported  by  Mr.  Guthrie  in  his  valuable  collection  of  Sheriff  Court  Decisions, 

S.  44.  The  Sheriff  of  Renfrew  there  remarked  :  ''  Reference  must  be  had,  in 
eddinc  this  question  [the  rate  of  aUment],  to  the  circumstances  of  the  locality 
in  which  the  pursuer  is  resident.  A  shilling  in  Unst  is  of  Oar  more  value  than 
the  same  coin  in  Paisley,  and  therefore  a  rule  that  may  be  a  good  one  for  one 
county  would  be  inequitable  as  applied  to  another,  ui  nerformance  of  their 
duty  of  deciding  upon  the  complaints  of  inadequate  ndief  by  paupers,  the 
Board  of  Supervision  have  always  taken  into  consideration  the  mode  and  means 
of  livelihood  of  the  people  of  the  district  from  which  the  complaint  comes,  and 
the  Sheriff  thinks  that  this  would  be  a  legitimate  consideration  in  disposing  of 
the  question  as  to  the  amount  of  aliment  in  a  filiation  cause."  The  Sheriff 
agrees  in  the  principles  thus  stated,  and  gave  effect  to  them  in  a  poor  law  case 
from  Zetland,  in  which  the  usual  rate  of  relief  accorded  to  a  pauper  by  the 
inspector  of  Lerwick,  where  the  pauper  was  resident,  was  called  in  question 
by  the  inspector  of  Unst,  who  wished  his  low  rate  of  relief  applied  to  the 
claim  for  repayment.  These  principles  the  Sheriff  has  by  his  present  findings 
extended  to  the  case  of  an  illegitimate  child.  G.  H.  T." 


SHERIFF  COURT  OF  ELGIN. 

Sheriff-Substitute  Smith. 

Dins  V.  w.  and  G.  smith. 

This  case  raised  the  point  whether  a  declaration  emitted  by  a  prisoner  can 
be  afterwards  used  in  a  civil  action  brought  against  him.  Some  time  ago 
Adam  Innes,  hostler,  Elgin,  raised  an  action  to  recover  damages  from  William 
Smith  and  Geoige  Smith  for  an  assault  committed  upon  him  on  the  3l8t 
December  last,  and  for  which  the  defenders  were  tried  and  convicted  before 
the  Sheriff  at  Elgin.  Pursuer  put  into  the  process  certified  copies  of  the 
declarations  emitted  by  the  defenders  after  they  were  apprehenaed  on  the 
criminal  char]^.  The  defenders,  in  a  preliminary  plea,  objected  to  their 
declarations  b^g  received,  and  pled  that  it  was  not  competent  to  produce  in 
any  shape  statements  elicited  from  the  defenden  in  a  criminal  prosecution 
under  circumstances  where  professional  skill  was  employed  for  the  pRweeution 
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and  no  profesdonal  assiBtance  allowed  the  defenders  to  protect  them  or  explain 
the  circumstances. 

Mr.  Sheriff  Smith  has  issued  the  following  interlocutor  and  note,  repelling 
the  plea : — 

**Elgin,  9th  June  1880. — The  Sheriff-Substitute  having  considered  the  cause, 
repels  the  whole  pleas  in  law  of  the  defenders  against  the  relevancy  of  the 
action,  and  also  the  special  plea  in  law  of  the  defenders  against  the  admissi- 
bility of  the  judicial  declarations  mentioned  in  the  record,  and  appoints  the 
case  to  be  enrolled  for  farther  procedure.  D.  Macleod  Smith. 

"Note. — The  present  is  an  action  of  damages  in  respect  of  several  acts  of 
assault  alleged  to  have  been  committed  by  the  defenders  upon  the  pursuer. 
These  assaults  are  said  to  have  been  also  the  subject  of  criminal  charges  against 
the  defenders,  under  which  they  were  judicially  examined,  and  afterwards 
tried  and  convicted.  The  judicial  declarations  are  said  to  have  been  publicly 
produced  and  founded  on  at  the  criminal  trial,  and  what  bears  to  be  certified 
copies  of  them  are  now  produced  in  order  to  raise  the  question  whether  or  not 
the  original  declarations  can  be  used  in  evidence  in  so  far  as  consistent  with 
the  averments  of  the  pursuer,  and,  if  necessary,  to  test  the  evidence  which  may 
be  given  by  the  defenders,  or  adduced  on  tneir  behalf  in  the  course  of  the 
present  process. 

"  The  defenders  have  stated  several  pleas  in  law  against  the  general  relevancy 
of  the  action  as  originally  laid.  In  consequence  of  amendments  made  by  the 
pursuer  at  adjustment,  the  defenders  do  not  now  insist  on  these  general  pleas. 
These  pleas  have  therefore  been  repelled,  but  the  defenders  still  msist  in  their 

Slea  in  law  against  the  competency  of  using  or  referring  in  any  way  to  their 
eclarations  in  the  criminal  proceedings.  They,  however,  expressly  disclaim 
any  suggestion  of  any  special  unfairness  in  regard  to  their  own  examinations, 
and  state  the  plea  entirely  on  the  ground  of  abstract  principle. 

"  Judicial  declarations  are  statements  made  in  relation  to  a  criminal  charge, 
or  charges,  at  the  examination  of  the  person  or  persons  accused,  after  they  are 
taken  into  custody.  Before  being  examined  they  are  informed  of  the  charges 
{gainst  them,  and  are  warned  that  they  need  not  answer  the  questions  put  to 
them  unless  they  please,  but  that,  if  they  do  answer  them,  their  answers  will 
be  taken  down  in  writing,  and  may  be  used  in  evidence  against  them.  Every 
possible  precaution,  except  the  admission  of  the  public,  and  the  resort  to  legal 
advice  by  the  accused  at  tlie  time  of  the  examination,  is  taken  that  no  compulsion 
or  undue  influence  can  be  resorted  to.  The  exclusion  of  the  public  is  necessary 
in  accordance  with  the  principle  of  the  law  of  Scotland,  whicn  properly  desires, 
both  in  its  civil  and  criminal  departments,  to  prevent,  as  far  as  possible, 
persons  who  are  afterwards  to  be  adduced  as  witnesses  at  the  trial  from 
Knowing,  previously  to  their  own  examination  at  the  trial,  the  statements  of 
any  other  person  or  parties  in  r^ard  to  the  same  matter.  But  this  exclusion 
is  only  partial  and  temporary.  There  are  never  less  than  five  or  six  officials, 
who  are  mostly  independent  of  each  other,  and  none  of  whom  have  any 
personal  interest  in  the  result,  present  at  every  judicial  examination,  and  the 
whole  of  these  are  liable  to  be  publicly  examined  at  the  trial,  if  there  should 
be  the  least  cause  for  doing  so,  or  the  least  doubt  as  to  the  fairness  of  the 
procedure. 

''Legal  advice  is  not  allowed  to  an  accused  person  at  his  examination, 
because  he  is  not  on  trial  at  that  stage.  The  proceedings  in  regard  to  him  at 
that  time  consist  of  a  simple  uncompulsory  preliminary  inquiry  into  facts, 
without  any  question  of  law  or  legal  pleading,  and  in  re^^rd  to  which  there  is 
no  more  room  or  occasion  for  legal  advice  than  there  is  with  a  party  or  a 
witness  in  the  witness-box.  There  is  not  even  so  much,  as  the  accused  need 
not  answer  any  Question  whatever  unless  he  pleases.  Another  reason  for  dis- 
allowing legal  aavice  at  the  preliminary  examination  is  that  it  would  prevent 
the  privacy  which  is  considered  necessary  in  the  interest  of  the  accused 
himseli^  as  well  as  of  the  public  piosecator,  to  the  purity  of  the  other  evidence. 
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In  the  event  of  a  conspiracy  or  false  charge,  of  which,  under  the  Scottish 
system  of  criminal  procedure,  it  may  be  said  that  there  has  not  been  one 
successful  example  within  recollection,  or  within  modem  record,  nothing  can 
be  imagined  that  would  give  greater  or  more  dangerous  facilities  to  the  accusers, 
than  to  know  from  the  first  the  statements  of  the  accused  when  examined 
before  the  magistrate. 

"The  declaration  of  an  accused  person  in  the  position  which  has  been 
explained,  if  he  do  not  admit  guilt,  and  if  he  do  not  more  or  less  decline  to 
answer  the  questions  put  to  him,  consists  genemlly  of  a  statement  of  the  whole 
truth,  if  he  be  innocent,  or  of  such  facts  as  he  may  believe  or  suppose  will  tend 
to  his  exculpation.  If  his  statements  are  true,  and  if  they  tend  to  his 
advantage,  he  is  properly  entitled  to  found  on  them  to  that  effect.  If,  on  the 
other  hand,  they  are  not  true,  it  can  hardly  be  maintained  that  the  law  should 
go  out  of  its  way  to  lay  down  artificial  principles  in  order  to  afford  him 
absolute  protection  against  all  or  any  of  the  consequences  of  his  own  voluntary 
falsehoods. 

'*  At  common  law,  any  statement  made  by  a  party,  however  incautiously, 
whether  verbal  or  written,  has  always  been  held  to  be  admissible  and  com- 
petent evidence  against  himself.  Of  course  the  weight  of  the  statement  may 
be  open  to  explanation  and  qualification  according  to  the  circumstances  in 
which  it  was  made,  but  it  has  never  been  doubted  that  the  statements  of  an 
accused  person,  made  freely  and  deliberately  in  the  manner  in  which  such 
statements  are  in  use  to  be  made  at  judicial  examinations,  may  be  founded  on 
as  evidence  at  criminal  trials,  and  that,  subject  to  such  qualification,  they  may 
be  the  ground  of  the  most  serious  results  known  to  the  criminal  law.  The 
nature  and  effect  of  judicial  declarations  in  this  respect  are  fully  explained  in 
Hume's  Commentaries,  vol.  iL  p.  324.  It  seems  to  be  a  singular  proposition 
to  maintain  that  such  statements  made  by  a  party  himself,  and  which  may 
be  evidence  against  him  in  a  criminal  court  involving  his  life  or  liberty, 
should  not  even  be  admissible  to  be  looked  at  in  a  civil  court  in  regard  to  the 
trial  of  the  same  facts  for  the  mere  pecuniary  or  other  purposes  of  the  civil  law. 

"It  might  be  contended  that  as  long  as  judicial  declarations  are  in  the 
hands  of  the  criminal  authorities  for  their  consideration,  they  should  not  be 
available  for  any  other  purpose  except  with  their  permission.  But  where,  as 
in  the  present  case,  the  judicial  declarations  have  already  been  used  at  a  public 
trial,  and  the  criminal  proceedings  terminated,  there  seems  to  be  no  reason 
why  the  declarations  should  not  be  available  for  the  ends  of  justice  in  the 
civil  court  as  well  as  in  the  criminal  courts.  It  has  accordingly  been  the 
practice  so  to  use  them.  A  series  of  cases  to  this  effect  are  mentioned  in  the 
note  to  the  late  Lord  Ivory's  edition  of  £rskine'6  Institutes,  B.  iv.  7,  33,  and 
by  Mr.  Dickson  in  his  work  on  the  Law  of  Evidence,  sec.  1435. 

"  The  point  could  hardly  have  been  now  raised  again  except  for  the  finding 
in  regard  to  judicial  declarations  in  the  case  of  Little  v.  Smith  (9th  December 
1845,  8  D.  p.  265,  and  9  D.  p.  737  and  762),  but  that  finding  was  in  a  case  in 
which  there  had  never  been  any  criminal  trial,  and  in  which  the  declaration 
had  never  been  made  public.  It  was  a  finding,  also,  which  even  so  modest  a 
commentator  as  Mr.  Dickson  has  found  it  necessary  to  question.  (See  Dickson 
on  Evidence,  sec.  1436  and  note.)  The  result  of  the  case  Little  v.  Smith,  in 
consequence  of  that  and  other  findings,  seems  to  have  been  unsatisfactory  to 
some  of  the  judges  themselves,  and  the  dissatisfaction,  it  is  thought,  must  be 
shared  in  by  most  persons  who  may  examine  and  consider  the  case  in  view  of 
the  facts  mentioned  in  the  note  of  the  Lord  Ordinary,  from  whom  it  was 
appealed.  The  Master  of  the  Rolls  (Sir  G.  Jessel),  in  the  recent  case  of 
Kfiatchbull  v.  HaUett,  says  that  the  only  use  of  authorities  or  decided  cases  is 
the  establishment  of  some  principle  of  law  which  can  be  followed  by  other 
judges.  (See  L.  R.  Ch.  D.  vol.  xiii.  p.  712.)  It  would  not  be  easy  to  formulate 
any  maxim  or  rule  expressing  any  sound  principle  of  law  from  the  decision  in 
the  case  of  Little  v.  Smith,  Unless  this  could  be  done  it  can  hardly  be 
accepted  as  an  authority  sufficient  to  overturn  previous  decisions  to  the 
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contrary  effect,  even  if  it  were  applicable  to  cases  in  which  the  judicial  declara- 
tions had  already  been  used  in  public.  It  stands  per  se.  It  does  not  profess 
to  proceed  on  any  previously-recognised  general  ground  of  exclusion,  and  it 
does  not  enunciate  any  new  one. 

"  Since  the  case  of  IMtle  v.  Smith  was  finally  disposed  of  in  1847  the  tendency, 
both  of  the  Courts  of  Law  and  of  the  Legislature,  has  been  more  and  more  in 
favour  of  the  admissibility  and  against  the  exclusion  of  evidence  on  sentimental 
or  artificial  grounds,  leaving  the  weight  or  value  of  the  evidence  to  be  dealt 
with  on  the  footing  which  has  been  referred  to.  The  operation  of  this  tendency 
has  gone  so  far  that  little  or  no  reliance  can  be  placed  on  previous  decisions 
proceeding  on  principles  which  have  now  been  superseded.  No  stronger 
example  can  be  given  of  this  than  the  fact  that  the  evidence  of  parties  in  a 
certain  class  of  cases,  even  in  the  shape  of  reference  to  oath,  which  m  1867,  in 
the  famous  Yelverton  case,  was  refused  to  be  received,  both  by  the  Court  of 
Session  and  the  House  of  Lords,  on  the  i'round  of  being  inexpedient  and 
inadmissible,  was  subseouently  declared  by  the  Legislature  to  be  both  expedient 
and  admissible  by  the  Evidence  Act  of  1874.  In  the  light  of  such  proCTess, 
pleadings  and  findings  in  not  very  remote  cases,  on  such  points  as  the  inadmis- 
sibility of  evidence  on  such  grounds  as  personal  interest,  relationship,  partial 
counsel,  penuria  Ustium,  metua  perjurioBj  and  the  like,  now  excite  surprise  at 
the  ingenious  sophistry  and  obliquity  of  perception,  leading,  in  many  respects, 
rather  to  concealment  than  disclosure  of  the  truth,  which  then  passed  for  sound 
legal  principle,  and  makes  one  doubt  whether  or  not  there  may  not  be  other 
legal  doctrines  still  received  which  may  not  be  as  well  founded  as  they  ought 
to  be. 

''  If  the  plea  of  the  defenders  were  sustained,  it  would  lead  to  the  anomalous 
result  that  the  Court  could  not  use  for  the  trial  of  the  present  case  documents 
in  its  own  official  custody  containing  direct  statements  by  the  defenders  relating 
to  the  facts  of  the  case,  and  the  contents  of  which  are  already  unavoidably 
knovm  to  the  public,  including  the  members  of  the  Court  and  the  parties  and 
witnesses  in  the  cause.  It  would  involve  the  further  anomaly  tnat,  in  the 
event  of  the  defenders  exposing  themselves  to  a  prosecution  for  perjury,  the 
Oown  could  not  use  these  official  documents  already  in  their  hands.  It  is 
unnecessary  to  follow  out  the  other  practical  contradictions  which  would  arise, 
further  thui  to  point  out  that,  if  the  pursuer  should  not  be  allowed  to  use  the 
declarations,  it  would  enable  the  defenders  without  such  check  to  adjust  their 
evidence  to  the  circumstances  as  they  now  know  them.  They  may  or  may  not 
be  persons  capable  of  doing  so,  but  the  exclusion  of  the  declarations  mi^ht 
afford  them  a  temptation  to  that  effect,  and  deprive  the  pursuer  of  rights  which 
he  is  entitled  to  in  regard  to  all  other  kinds  of  evidence.  All  availaole  checks 
of  the  kind  are  especially  requisite  in  the  present  case,  because,  the  principal 
evidence  having  already  and  unavoidably  become  public  at  the  crimincd  trial, 
the  facilities  of  improper  combination  are  greater  than  they  would  otherwise 
have  been. 

''  Even  if  the  defenders  had  alleged  that  any  coercion  or  undue  influence  had 
been  used  against  them  at  their  examination,  the  rational  course  would  be,  not 
to  exclude  the  declarations,  but  to  allow  proof  of  the  alleged  coercion  or  other 
undue  influence,  in  so  far  as  it  nright  affect  their  credibilitv. 

**l  have  therefore  no  hesitation  in  allowing  the  declarations,  when  the 
originals  are  produced,  to  stand  for  what  they  are  worth,  as  part  of  the  process, 
and,  if  necessary,  to  be  made  the  subject  of  reference  in  the  examination  of  the 
defenders. 

"  It  might  have  been  sufficient  without  raising  any  question  at  this  stage  for 
the  pursuer  to  have  recovered  and  proved  the  original  declarations  in  the  course 
of  the  proof,  but,  understanding  that  objection  was  to  be  made  to  their  recep- 
tion, it  is  fairer  to  the  defenders,  and  more  satisfactory  to  the  Court,  to  have 
any  points  of  law  in  regard  to  them  discussed  and  disposed  of  beforehand  in 
the  maimer  which  has  been  done.  D.  M.  S.*' 

Act, — Cruickshank  and  Burnett. -4/^.— Forsyth  and  Stewart 
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Pabtnbrshif. — Business  carried  on  by  surviving  partner — Division  of  profits. 
-A.  and  B.  entered  into  partnership  in  the  buaineas  of  oil  and  lamp  sellers. 


for  a  term  of  ten  years,  under  articles  which  provided  that  after  payment  of 
interest  on  their  respective  capitals,  the  net  profits  should  be  diviaed  equally 
between  them.  The  ten  vears'  term  having  expired,  A.  and  B.  continued  to 
carrv  on  the  business  until  A.'s  death,  as  a  partnership  at  will,  on  the  footing 
of  the  partnership  articles.  After  A.'s  death,  B.,  without  the  consent  of  A.'a 
representatives,  and  claiming  (but,  as  the  Court  held,  erroneously)  to  be  entitled 
so  to  do  under  a  clause  in  the  articles,  continued  to  carry  on  the  business  alone 
for  a  period  of  three  years,  retaining  and  en^ploying  the  capital  of  A.  therein. 
At  the  time  of  the  constitution  of  the  partnership,  and  at  all  times  sub- 
sequently, the  capital  of  A.  largely  exceeded  that  of  B.  In  a  partnership  suit 
by  the  representatives  of  A.  against  B. — Held,  that  after  making  a  proper 
allowance  to  B.  for  his  services  in  managing  and  carrying  on  tne  business 
during  the  three  years,  the  profits  earned  during  that  period  were  divisible 
rateably  between  the  representatives  of  A.   ana  B.,  according  to  the  pro- 

Portions  in  which  the  partners  were  entitled  to  the  capital  employed  in  the 
usiness. — Tales  v.  Finn,  49  L.  J.  Rep.  Chanc.  188. 

Pbescriftion. — Light — ^'Consent  or  agreement  expressly  made  or  given  ly  deed 
or  writing  " — Agreement  signed  by  licensee  only — Evidence — Declarations, — ^Agree- 
ment in  writing  dated  1814,  whereby  K.,  the  owner  in  fee  of  a  house  at  W., 
who  had  put  out  four  windows  overlooking  the  adjoining  house  of  S.,  declared 
that  "  these  windows  were  put  out  and  remained  u]9on  me  leave  or  indulgence 
of  S.,  and  tiiat  he  (K.)  would  at  the  request  of  S.,  his  heirs  or  assigns,  waU  and 
block  up  the  same,  and  in  the  meantime,  until  such  request  was  made,  he 
thereby  promised  to  pay  to  S.,  his  heirs  and  assigns,  the  sum  of  sixpence  yearly, 
to  commence  from  uie  day  of  the  date  of  the  said  agreement,  in  consideration 
of  such  indulgence."  This  document  was  signed  by  K.  only.  The  rent  of 
sixpence  had  oeen  admittedly  paid  up  to  the  vear  1854,  and  the  Court,  Uj^n 
the  evidence  adduced,  was  satisfied  that  the  rent  had  been  paid  up  to  1859,  being 
within  twenty  years  from  the  commencement  of  the  action.  K.  nad  devised  the 
house  to  his  widow  in  fee,  who  devised  it  to  trustees  upon  trust  for  sale,  and  they 
on  her  death  sold  it,  when  the  plaintifTs  father  purchased  it  with  full  notice  of  the 
a^ement.  He  dying  intestate,  the  house  became  the  property  of  the  plaintiff  as 
his  heir-at-law.  The  defendants,  who  now  represented  3.,  obstructed  the  four 
windows  mentioned  in  the  agreement,  and  the  plaintiff  brought  an  action  claim- 
ing a  mandatory  injunction  to  restrain  the  defendants  from  obstructing  the  access 
of  air  and  light  to  the  windows,  and  to  remove  an  existing  obstruction,  and  claim- 
ing damages  : — Held  (affirming  the  decision  of  Hall,  V.C.),  that  the  agreement, 
almough  signed  by  the  licensee  only,  was  a  sufficient  consent  and  agreement  in 
writing  wi&in  the  terms  of  the  3rd  section  of  the  Prescription  Act ;  tiiat  it 
was  not  limited  to  the  life  of  the  licensee,  but  was  binding  on  lus  successors  in 
title. — Bewley  v.  Atkinson,  (App.)  49  L.  J.  Rep.  Chanc  153. 

That  an  agreement  for  valuaDle  consideration  with  reference  to  the  windows 
of  a  house  is  as  much  enforceable  in  equity  as  any  other  agreement  with  respect 
to  real  property. — Ibid. 

Per  Thesi^er,  L.  J. — The  principle  upon  which  written  entries  of  a  deceased 
person  are  admissible  in  eviaence  is  this,  that  in  the  interest  of  justice  where  a 
person  who  might  have  proved  important  material  facts  in  an  action  is  dead, 
his  statements  before  death  relating  to  that  fact  are  admissible,  provided  that 
there  is  a  sufficient  guarantee  that  the  statements  made  by  him  are  true ;  and 
it  ia  properly  considered  that  when  the  statements  made  by  a  person  were 
agalust  his  interest,  those  statements  in  the  general  run  of  cases  are  true.  Nor 
is  there  any  distinction  between  the  written  entries  of  such  a  deceased  person, 
under  such  circumstances,  and  his  verbal  declarations,  although  the  evidence 
adduced  to  prove  mere  verbal  declarations  must  of  course  be  more  carefoUy 
•matched, — Aid, 
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IV.  BELGIUM. 

It  has  been  our  good  fortune  in  these  papers  to  report  the  informa- 
tion and  opinions  of  such  eminent  and  well-known  publicists  and 
lawyers  as  Bluntschli  and  Martens,  who  are  in  their  respective 
countries  the  trusted  advisers  of  the  Government. 

With  regard  to  Belgium  we  have  the  additional  advantage  of 
being  al)le  to  lay  before  our  readers  the  views  of  M.  Rolin 
Jaecqniyus,  whose  contributions  to  the  elucidation  of  the  Eastern 
Question  have  given  him  a  high  place  amongst  international 
lawyers,  and  who  in  his  own  country  now  holds  the  responsible 
and  important  office  of  Minister  of  Home  Affairs.  The  University 
of  Edinburgh  has  the  honour  of  having  enrolled  amongst  its 
graduates  in  the  Faculty  of  Law  M.  Jaecqmyns  before  he  obtained 
official  distinction,  and  we  trust  this  is  a  good  omen  for  the  future 
development  of  the  studies  of  that  Faculty  to  the  position  which  we 
shall  see  presently  they  occupy  in  Belgium,  as  in  the  other  countries 
of  the  Continent,  as  an  appropriate  and  recognised  road  to  the 
service  of  the  State.  It  is  a  laudable  custom  of  our  Academies  of 
Art  to  receive  from  their  members  a  diploma  painting  as  a  recog- 
nition of  their  admission.  Might  not  this  custom  be  profitably 
extended  to  the  honorary  graduates  of  the  Universities?  M. 
Jaecqmyns  has  at  all  events  shown  himself  disposed  to  act  in  its 
spirit,  and  has  spared  no  pains  in  the  midst  of  the  many  urgent 
calls  which  a  Minister  of  State  has  upon  his  time  to  give  his 
Scottish  friends,  who  retain  a  grateful  recollection  of  his  visit  to 
Edinburgh,  the  benefit  of  his  experience  and  knowledge.  In 
answer  to  the  questions  submitted  to  him  with  reference  to  the 
position  of  University  Education  in  Belgium  in  its  relation  to  the 
service  of  the  State,  M.  Jaecqmyns  reports  in  substance  as  follows  : — 

"  No  Belgian  law  requires  attendance  at  a  university  during  any 
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period  as  a  condition  of  admission  to  any  profession  or  to  any 
branch  of  the  public  administration.  The  dominant  opinion  in 
Belgium  is  that  to  require  this  would  be  incompatible  with  the 
principle  of  liberty  of  instruction  which  is  laid  down  in  the 
Belgian  Constitution. 

"  The  possession  of  an  academical  degree  is,  however,  in  a  different 
position.  This  is  considered  indispensable  not  only  for  the  exercise 
of  the  professions  called  liberal,  of  medicine  and  law,  but  also  for 
admission  to  a  certain  number  of  public  functions.  To  require  the 
possession  of  a  degree  is  not  regarded  as  a  violation  of  the  Con- 
stitution, for  it  is  deemed  one  thing  to  exact  attendance  at  special 
schools,  and  consequently  to  prevent  the  liberty  of  gaining  instruc- 
tion either  at  home  or  abroad,  and  another  and  different  thing  to 
establish  by  a  title  considered  probative  that  a  person  has  procured, 
it  does  not  matter  in  what  measure,  the  scientific  knowledge 
believed  to  be  indispensable  for  the  performance  of  a  particular 
public  office.  In  the  present  condition  of  the  Belgian  law  no  one 
can  exercise  the  learned  professions  without  holding  a  scientific 
diploma.  Thus  to  practise  as  an  advocate  he  must  be  a  Doctor 
of  Law  {Docteur  en  Droit) ;  to  practise  as  a  physician,  surgeon,  or 
accoucheur,  he  must  be  a  Doctor  in  Medicine,  in  Surgery,  and  in 
Midwifery  respectively.  As  a  general  rule,  to  discharge  judicial 
or  legal  functions  it  is  necessary  to  have  a  scientific  diploma  from 
University  Examiners.  This  rule  applies  to  all  proper  judicial 
offices,  as  those  of  Justices  of  Peace  ( Jitges  de  Faix),  Judges  of  a 
Court  of  First  Instance,  Counsellors  in  the  Courts  of  Appeal,  or  in 
the  Supreme  Court  of  Cassation,  as  well  as  to  the  officials  in  the 
department  of  the  Minister  Public,  from  the  lowest  grade  of  deputy 
or  substitute  of  the  King's  Advocate  at  a  tribunal  of  the  First 
Instance,  to  the  highest  grade,  that  of  King's  Advocate  at  the  Court 
of  Cassation.  The  functions  of  the  Minister  of  Justice  alone  being 
of  a  nature  principally  political,  do  not  require,  according  to  our  law, 
any  conditions  of  aptitude.  That  is  indeed  the  case  in  all  political 
offices,  although  in  fact  there  has  never  been  to  my  knowledge  any 
instance  of  a  Minister  of  Justice  who  has  not  been  a  Doctor  of 
Law. 

"  Before  the  tribunals  of  Simple  Police  (i.«.  Jtiges  de  Paix)  the 
duties  of  the  public  prosecutor  are  discharged  by  Commissaries  of 
Police  who  do  not  require  any  academical  degrees. 

''  There  are  in  the  judicial  or  legal  department  a  whole  category 
of  officials  who,  without  being,  strictly  speaking.  State  functionaries, 
discharge  public  dutiea  Such  are  notaries,  advocates  at  the  Court 
of  Cassation,  and  agents  who  are  charged  with  giving  authenticity 
to  certain  judicial  or  extrajudicial  acts,  as  contracts,  testaments,  and 
acts  of  procedure.  Of  these  the  notaries  require  to  pass  an  exam- 
ination attesting  their  knowledge  of  certain  matters  which  are 
taught  in  the  Universities.  This  examination  relates  to  the  law 
of  notaries,  fiscal  law,  criminal  law,  and  the  elements  of  civil  law. 
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The  advocates  at  the  Court  of  Cassation,  as  well  as  ordinary 
advocates,  mnst  graduate  as  Doctors  of  Law. 

"  No  academical  degree  is  required  for  the  exercise  of  legislative 
functions.  In  the  department  of  Civil  Administration  properly  so 
called  it  is  necessary  to  distinguish  between  the  educational  and  the 
other  administrative  services.  State  education  with  us  compre- 
hends the  three  grades  of  primary,  middle  or  secondary,  and 
superior.  It  is  only  for  the  teachers  in  the  two  latter  that  University 
degrees  are  in  general  requisite. 

"  In  the  middle  or  secondary  education  the  degrees  required  vary 
according  to  the  subjects  to  be  taught  The  degree  of  Candidat  en 
Zettres  (Bachelor  of  Arts)  is  required  for  the  teachers  of  languages, 
literature,  history,  and  geography,  and  the  degree  of  Candidat  en 
Sciences  (Bachelor  of  Science)  for  the  teachers  of  science. 

"  As  regards  superior  education  it  is  in  general  necessary  that  a 
professor  in  the  Universities  should  be  a  Doctor  of  the  Faculty  in 
which  he  teaches,  but  there  are  in  practice  exceptions  from  this 
rule.  For  the  other  administrative  services  of  the  State,  with  the 
exception  of  education,  no  academical  degree  is  in  general  required. 
Each  department  recruits  itself  according  to  its  own  special  rules, 
which  often  imply  an  examination,  but  this  is  an  examination 
entirely  independent  of  the  University  examinations.  Only  it  is 
of  course  the  case  that  when  the  conditions  are  equal.  University 
degrees  prive  a  title  of  preference  to  those  who  possess  them  where 
their  possession  implies  the  knowledge  necessary  for  the  particular 
office  desired. 

•*  There  is,  however,  with  regard  to  the  department  for  the  Ad- 
ministration of  Eoads  and  Bridges,  and  that  of  Mines,  a  special 
provision,  which  may  be  called  mixed,  in  this  sense,  that  there  is  a 
School  of  Engineering  attached  to  the  University  of  Ghent,  and  a 
School  of  Mines  attached  to  the  University  of  Li^e.  The  courses 
in  these  schools  are,  in  fact,  the  same  as  those  in  the  Faculty  of 
Sciences.  There  is  also  a  School  of  Mines  at  Mons,  where  pro- 
fessors are  appointed  by  the  State. 

*'  It  must  also  be  remarked  that,  probably  in  consequence  of  the 
constitutional  principle  of  liberty  of  instruction,  attendance  at  these 
special  schools  is  no  more  necessary  than  attendance  at  the  Universi- 
ties, and  that  the  diploma  of  engineering  may  be  obtained  by  passing 
an  examination  only. 

"  There  have  in  consequence  been  created  at  Brussels  and  Louvain 
Free  Schools  of  Engineering  in  connection  with  the  Free  (t.«,  not 
State)  Universities  of  these  towns.  To  enter  the  diplomatic  or  con- 
sular service  no  academical  degree  is  necessary.  A  special  admini- 
stration is,  however,  required  for  candidates  who  enter  the  Corps 
Diplomatique  in  the  ordinary  way,  but  this  has  no  connection  with 
the  Universities. 

"  I  should  explain  that  our  degrees  in  each  Faculty  are  of  two 
sorts,  Candidate  and  Doctor,  and  to  be  admitted  to  the  latter  the 
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former  must  be  first  taken.  Before  our  latest  law  on  superior  instruc- 
tion, passed  in  May  1876,  it  was  necessary  to  graduate  in  arts  or 
science  before  proceeding  to  graduate  in  law  or  medicine,  but  this 
has  now  been  altered.  There  is  no  limit  of  age  after  which  gradua- 
tion is  not  competent  in  any  of  our  Universities." 

In  a  letter  which  M.  Jaecqmjms  sent  along  with  the  answers 
to  the  questions  put  to  him  as  to  the  education  for  the  service  of 
the  State  in  Belgium,  he  adds  this  general  reflection :  *'  It  is  neces- 
sary not  to  conceal  from  ourselves  that  the  present  time  is  not 
an  epoch  of  purely  scientific  development.  The  economic  con- 
ditions of  our  existence,  the  instability  of  several  sources  of  income, 
and  of  the  value  of  money  in  relation  to  the  value  of  other  things, 
produce  in  the  great  majority  of  students  as  their  dominant 
thought  the  increase  of  their  immediate  value  in  the  economical  or 
political  market.  I  believe  that  we  can  do  nothing  to  prevent  this 
fact  which  exists  in  the  world  of  the  arts  as  well  as  of  the  sciences. 
We  ought,  on  the  contrary,  to  recognise  it  and  to  lay  our  account 
with  it  in  the  reorganization  of  the  higher  education.  How  can 
we  best  do  this?  By  exacting  substantial  proofs  of  scientific 
capacity  from  those  who  intend  to  practise  as  advocates  or  doctors, 
or  who  aspire  to  enter  into  the  service  of  the  State.  By  this  means 
we  shall  give  to  science  an  economic  value  which  it  has  not  at  present. 
I  am  not  then  a  partisan  of  half  measures  on  this  subject.  I  believe 
that  it  is  necessary  resolutely  to  introduce  a  compulsory  system  of 
higher  education  for  those  who  aspire  to  important  offices  in  the 
State,  as  we  have  already  introduced  a  compulsory  primary  educa- 
tion for  the  people."  How  different  these  views  of  the  Belgian 
statesman  are  from  those  until  recently,  and  even  now  generally, 
adopted  by  the  politicians  of  this  country,  it  is  not  necessary  to  point 
out  We  do  not  at  present  attempt  to  pronounce  between  them.  It 
has  been  the  object  of  this,  as  of  the  previous  papers  in  the  same 
series,  to  report  facts  drawn  from  widely  different  sources,  for  which 
we  have  the  authority  of  highly  competent  witnesses,  and  opinions 
which,  as  regards  the  circumstances  of  their  own  countries,  these 
foreign  observers  are  well  qualified  to  form.  By  the  Belgian  law 
of  20th  May  1876,  with  reference  to  University  degrees,  to  which 
M.  Jaecqmyns  alludes  in  the  foregoing  observations,  graduation  in 
all  the  Faculties  is  regulated.  We  translate  the  provisions  appli- 
cable to  degrees  in  law,  of  which  there  are  three  in  Belgium. 

I.  The  subjects  of  examination  for  Candidat  en  Droit  are — The 
History  of  Eoman  Law.  The  Institutes  of  Koman  Law. 
Natural  Law  and  the  Philosophy  of  Law.  The  Encyclopaedia  of 
Law  and  the  History  of  Civil  Law. 

II.  Those  for  Dodeur  en  Droit  are — ^The  Pandects  of  Eoman  Law. 
The  Code  Civil.  Public  Law  and  Administrative  Law.  The 
Criminal  Law  of  Belgium.  The  Elements  of  Commercial  Law. 
The  Elements  of  Civil  Procedure.     Political  Economy. 

III.  Those  for  Candidat  Nbtaire,  where  the  aspirants  are  not 
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already  Doctors  of  Law,  are — The  Encyclopaedia  of  Law  and  the 
History  of  Civil  Law.  The  Code  Civil.  The  Law  with  reference 
to  the  Ofi&ce  of  Notary.     The  Fiscal  Law. 

As  regards  the  arrangement  of  these  subjects  it  does  not  appear 
to  us  that  the  Universities  of  Scotland  have  much  to  learn  from 
those  of  Belgium.  The  degree  of  B.L.,  which  is  now  gaining  a 
definite  position  and  value  from  the  increase  in  the  number  and 
the  ability  of  many  of  the  candidates  who  present  themselves  for  it, 
appears  to  be  better  adapted  for  the  requirements  of  professional  life 
than  the  Belgian  degree  of  Candidat  en  Droit,  as  it  embraces  the 
branches  of  law,  a  knowledge  of  which  is  necessary  to  all  practi- 
tioners, while  the  degree  of  LL.B.  is  at  least  as  complete  in  the 
circle  of  legal  studies  which  it  embraces  as  the  Belgian  Doctorat. 
Whether  a  hint  might  not  be  taken  from  the  Belgian  system  as  to 
the  examination  of  notaries,  and  whether  also  the  latest  change  in  that 
system  inic^ht  be  safely  followed  by  dispensing  with  the  conditions 
of  an  arts  degree  as  a  preliminary  to  the  degree  of  LL.B.,  are  subjects 
which  deserve  consideration.  M.  M. 
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HANDON  V,  THE  CALEDONIAN  RAILWAY  COMPANY. 

A  CASE  of  the  description  known  in  England  as  "  cloak-room,"  but 
which  might  more  correctly  be  called  "left-luggage,"  cases  was 
decided  on  18th  June  last  by  the  First  Division  of  the  Court  of 
Session.  The  case  is  of  interest  to  the  travelling  public,  and  it  is 
of  importance  to  lawyers,  because  the  principles  of  decision  on 
which  the  judges  here  acted  are  antagonistic  to  those  which  have 
been  acted  upon  in  England,  notably  in  the  leading  case  on  the 
subject,  Harris  v.  GhecU  Western  Railway  Company, 

The  pursuer  on  arriving  at  the  Buchanan  Street  Station  of  the 
Caledonian  Bailway  in  Glasgow,  left  at  the  "  left-luggage "  oflBce 
two  trunks,  for  which  he  paid  the  usual  twopence,  and  got  the 
usual  ticket.  One  of  the  trunks  was  put  in  the  office  and  the  other 
was  left  on  the  platform.  On  the  pursuer  s  calling  for  the  articles 
next  day,  it  was  found  that  the  trunk  which  was  left  on  the  plat- 
form had  disappeared.  The  pursuer  brought  an  action  for  the 
value.  The  company  maintained  that  they  were  not  liable,  being 
protected  by  a  condition  on  the  ticket,  which  they  contended  formed 
the  contract  between  the  company  and  the  depositor.  On  the  face 
of  the  ticket  there  was  printed  very  distinctly,  "The  company 
only  receive  the  within-mentioned  surticles  upon  the  conditions  ex- 
pressed ou  the  back  of  the  ticket."  On  the  back  it  is  said  that  the 
company  "only  warehouse  articles  of  luggage  and  other  articles 
subject  to  the  following  conditions."  The  first  condition  was,  that 
for  each  article  a  charge  of  twopence  would  be  made  "when 
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deposited ;"  the  second  was,  that  the  articles  would  be  given  up  on 
production  of  the  ticket, "  after  which  all  responsibility  on  the  part 
of  the  company  will  cease ; "  and  the  third  was,  that  the  company 
would  not  be  responsible  for  the  loss  of  or  injury  to  articles 
"  deposited  in  their  cloak-room  or  warelioiise"  when  the  value  exceeded 
£5,  "  that  is  to  say,  when  any  parcel,"  etc.,  "  deposited  in  the  com- 
pany's cloak-room  or  warehouse  exceeding  the  value  of  £5  is  lost," 
etc.,  the  company  would  not  be  liable  in  any  sum  whatever,  unless 
the  value  was  declared  to  exceed  £5,  on  a  form  to  be  signed  by  the 
party  depositing,  and  a  charge  paid  "  in  addition  to  the  ordinary 
deposit  charges."  It  was  on  this  third  condition,  and  on  this  alone, 
that  the  company  relied.  The  value  of  the  article  lost  exceeded 
£6,  and  the  value  had  not  b^n  declared.  The  answer  of  the  pas- 
senger was  that  the  condition  only  applied  to  a  case  where  the 
article  was  warehoused  by  the  company ;  and  that  in  this  case  the 
article  had  not  been  warehoused.  The  Court  held  this  a  good 
answer.  The  company  had  said  that  they  would  not  warehouse 
articles  except  on  certain  conditions.  This,  as  the  Lord  President 
observed,  was  an  undertaking  that  they  wovid  warehouse  articles 
upon  these  conditions.  For  what,  it  may  be  asked,  did  they  take 
the  twopence,  if  not  for  warehousing  the  article  mentioned  in  the 
ticket  ?  The  condition  on  which  the  company  relied  was  one  ex- 
empting them  from  liability  in  a  certain  case  for  articles  "  deposited 
in  the  company's  cloak-room  or  warehouse."  If  the  article  was 
not  "deposited  in  the  company's  cloak-room  or  warehouse,"  the 
condition  surely  did  not  apply.  A  condition  exempting  from  re- 
sponsibility in  the  course  of  carrying  out  an  undertaking  is  inopera- 
tive if  the  undertaking  is  not  carried  out  or  even  attempted  to  be 
carried  out.  The  condition  was  incident  to  the  obligation  of  ware- 
housing, and  could  only  come  into  operation  when  the  obligation 
came  into  operation.  If  the  article  had  been  warehoused  without 
the  value  being  declared,  of  course  the  passenger  (assuming  that  he 
was  bound  by  the  condition  in  the  ticket)  would  have  had  no  claim 
in  the  event  of  the  article  being  lost.  He  chose  to  run  that  risk; 
but  he  did  not  undertake  the  much  greater  risk  of  the  article  being 
lost  when  it  did  not  receive  the  security  afforded  by  being  put  in 
the  company's  cloak-room  or  warehouse.  It  was  contended  on  the 
part  of  the  company  that  the  goods  were  "  warehoused,"  or  at  any 
rate  they  were  as  safe  as  if  they  had  been  put  in  the  cloak-room  or 
warehouse,  when  they  were  put  on  a  part  of  the  platform  adjacent 
to  the  cloak-room,  where  they  were  under  the  eye  of  the  officials 
inside  during  the  day,  and  which  it  was  alleged  was  safe  enough 
at  night,  because  the  station  was  locked  up,  and  the  platform  was 
perambulated  by  a  policeman.  There  are  more  answers  than  one 
to  this  contention.  (1)  The  platform,  even  a  part  of  the  platform 
adjacent  to  the  cloak-room,  as  a  matter  of  fact  is  not  as  safe  as 
the  cloak-room.  There  is  no  more  unsafe  place  than  a  railway 
platform.    And  as  the  nearer  to  church  the  farther  from  grace, 
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SO  the  nearer  the  cloak-room  the  farther  from  safety.  People  are 
so  constantly  removing  luggage  from  a  railway  platform,  especially 
from  a  place  in  the  neighbourhood  of  the  left-luggage  office,  that 
nobody  pays  the  slightest  attention  to  the  removal  of  any  article. 
So  much  is  this  the  case,  that  in  the  case  of  the  loss  of  luggage 
which  gave  rise  to  the  action  Harris  v.  Chreat  Western  Railway 
Company y  the  thief  asked  and  obtained  the  assistance  of  a  policeman 
in  removing  the  articles  left  in  the  vestibule  of  the  cloak-room. 
(2)  Whether  it  was  safe  or  not,  a  platform,  if  there  is  any  meaning 
in  ordinary  language,  is  not  a  warehouse.  And  (3)  the  company 
having  a  room  specially  set  apart  as  a  cloak-room  or  warehouse 
for  left  luggage,  where  left  luggage  was  usually  deposited,  and  from 
-which  the  left-luggage  ticket  was  issued,  the  passenger  was  well 
entitled  to  rely  upon  his  luggage  being  deposited  there. 

In  the  case  of  Harris  v.  Great  Western  Railway  Company  (L.  R 
1  Q.  B.  Div.  515)  a  different  result  was  arrived  at  by  the  English 
judges  in  circumstances  substantially  the  same.  No  comment  was 
made  upon  Harris's  case  by  the  judges  of  the  First  Division,  and 
no  dissent  was  intimated  from  the  view  there  expressed,  we 
presume  because  there  was  no  call  upon  the  Court  either  to  regard 
it  or  disregard  it.  The  judgment  is  antagonistic  to  that  pro- 
nounced in  Harruls  case.  We  say  so  not  merely  because  the 
result  was  different  though  the  circumstances  were  substantially 
the  same,  but  because  the  principles  on  which  the  majority  of  the 
Queen's  Bench  Division,  went  entirely  cover  the  case  of  Handon. 
There  was  this  difference  between  the  facts  of  the  two  cases.  In 
Harris's  case  the  luggage  was  placed  not  on  the  platform,  but 
in  the  "vestibule"  of  the  cloak-room — ^rather  an  elegant  name 
for  the  entrance  to  such  a  place.  It  was  not  put  in  the  cloak- 
room however,  as  it  ought  to  have  been,  if  we  read  the  conditions 
rightly.  These  conditions  were  substantially  the  same  as  in 
Handons  case.  The  ticket  was  headed  "  luggage  and  cloak  office." 
On  the  face  of  it  were  printed  the  words  "  subject  to  conditions  on 
the  other  sida"  On  the  other  side  was  a  statement  of  the  sums  to 
be  paid  "  for  warehousing  passenger^s  luggage."  It  was  declared 
that  the  company  would  not  be  responsible  for  the  loss  of  or  injury 
to  "  any  such  package "  (evidently  a  package  to  be  warehoused, 
and  for  warehousing  which  the  sum  charged  was  given)  unless  the 
value  was  declared  and  a  sum  paid  "in  addition  to  the  before- 
mentioned  ordinary  warehouse  chaises."  Then  followed  a  state- 
ment that  the  company  would  not  be  responsible  under  any 
circumstances  for  loss  of  articles  "  except  left  in  the  cloak-room." 
In  conclusion  it  was  stated  at  what  times  the  cloak-room  would  be 
open  on  Sundays.  We  cannot  help  asking  with  Mr.  Justice  Lush, 
who  dissented  from  the  opinions  of  Mr.  Justice  Mellor  and  Mr. 
Justice  Blackburn,  "  What  is  this  but  a  plain  intimation  that  the 
goods  are  to  be  deposited  in  the  cloak-room  ? "  If  all  this  does  not 
amoont  to  a  distinct  obligation  to  warehouse  the  goods,  and  to 
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warehouse  them  in  the  cloak-room  specially  devoted  to  tliat  pur- 
pose, then  there  was  no  such  obligation  in  Sandon's  case  either, 
for  the  conditions  are  substantially  the  same. 

The  view  taken  by  Lush,  J.,  was  that  taken  by  the  judges  of  the 
First  Division.  "  The  inference  to  my  mind  is  irresistible,  that  the 
company  by  the  very  terms  of  the  ticket  engage  to  keep  the  goods 
in  the  cloak-room ;  and  that  being  so,  the  condition  in  question 
must  be  read  as  applyini;  to  a  cloak-room  custody,  and  as  if  the 
words  had  been  that  the  company  will  not  be  responsible  if  they 
are  stolen  from  the  cloak-room,  etc.  ...  As  the  goods  never  were 
in  the  cloak-room  they  were  not  subject  to  these  conditions." 

Mr.  Justice  Blackburn  took  a  different  view.  "  I  do  not  think 
that  depositing  the  luggage  in  the  vestibule  would  have  been  any 
breach  of  contract,  if  the  defendants  had  taken  reasonable  pre- 
cautions to  protect  the  luggage  whilst  placed  in  the  vestibule  from 
danger."  "  I  read  the  contract  as  being  to  take  reasonable  care  of 
the  lu^age,  and  to  be  responsible  for  any  loss  occasioned  by  that 
want  of  care."  The  answer  to  which  is,  that  the  precautions  and 
the  protection  for  which  the  passenger  leaving  his  luggage  bar- 
gained, were  the  precautions  and  protection  afforded  by  placing 
them  in  the  particular  place  of  custody  mentioned  in  the  ticket,  and 
the  obligation  of  the  company  was  not  discharged  by  taking  some 
other  precaution  for  the  safety  of  the  articles  which  in  the  com- 
pany's opinion  was  equally  good,  but  which,  as  a  matter  of  fact, 
and  as  it  turned  out,  was  not  equally  good. 

The  principles  laid  down  in  Harriss  case  would  cover  a 
departure  from  the  ordinary  precaution  of  depositing  the  luggage 
much  greater  than  that  of  placing  it  in  the  vestibule  of  the  cloak- 
room. The  view  taken  by  Mr.  Justice  Mellor  would  free  the 
company  from  liability  in  a  case  where  the  value  of  goods  above 
£5  value  were  not  declared.  That  learned  judge  observed  (p.  525) : 
*'  I  cannot  but  think  that  the  true  effect  of  that  condition  with  the 
others  really  is  to  notify  that  unless  the  articles  have  gone  through 
the  process  of  being  ascertained,  counted,  and  the  fees  duly  paid  at 
the  luggage  and  cloak  ofiSce,  the  company  will  not  be  responsible 
at  alL"  If  it  had  been  said,  "  will  not  be  responsible  at  all  for 
Iv^gage  deposited  in  the  cloak-room"  the  opinion  would  have  been 
a  correct  ona  But  if  Mr.  Justice  Mellor's  interpretation  of  the 
condition  was  right,  and  the  company  is  not  to  be  responsible 
unless  the  articles  have  gone  through  the  process  described  in  the 
condition,  including  the  declaration  of  the  value,  the  company 
should  not  have  been  liable  in  HandorCs  case,  no  such  declaration 
having  been  made. 

The  Court  did  not  find  it  necessary  in  Handon's  case  to  decide 
whether  the  depositor  of  the  luggage  was  bound  by  the  terms  of 
the  ticket  he  received.  This  is  a  much  more  important  question 
than  the  one  actually  decided.  There  are  a  number  of  cases  re- 
garding the  binding  effect  of  conditions  in  passengers'  travelling 
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tickets.      The  responsibility  of  railway  companies  as  earners  no 
doubt  is  a  different  thing  from  their  responsibility  as  warehousemen. 
It  has  a  different  origin  and  it  has  a  different  extent.     But  the  two 
classes  of  cases  have  an  affinity  so  far  as  concerns  the  question, 
How  are  railway  companies  to  get  quit,  totally  or  partially,  of  the 
liability  which  they  do  incur  as  warehousemen  or  as  carriers,  and 
which  is  an  incident  to  their  acting  in  these  capacities  ?     We  do 
not  get  much  help  from  cases  of  this  kind  as  to  carriers,  because  the 
decisions  are  not  uniform,  and,  what  is  indeed  fatal  to  the  prospect 
of  uniformity  of  decision,  there  are  strong  traces  even  yet  of  two 
opposing  lines  of  opinion  on  the  subject,  one  doctrine  being  that  a 
notice  of  a  limitation  operates  as  a  special  acceptance,  that  is,  as  a 
limitation  of  the  public  profession  of  a  carrier;  the  other,  that  it  can 
only  operate  when  it  amounts  to  a  special  contract.     The  position 
of  railway  companies  as  carriers  and  as  warehousemen  differs  in 
this,  that  they  are  not  bound  to  act  as  warehousemen  of  passenger's 
luggage,  while  they  are  bound  to  act  as  carriers.     In  Harrises  case 
Mr.  Justice  Blackburn   observed,  the   defendants  "  as   a  railway 
company  are  not  bound  to  receive  goods  at  all  for  custody."     This  is 
quite  true,  but  it  is  quite  irrelevant.    It  is  equally  true  that  when  they 
do  receive  goods  for  custody  and  are  paid  for  being  custodiers,  they 
are  bound  to  certain  duties  and  incur  certain  liabilities.     They  are 
bound  as  depositaries  for  reward  to  exercise  due  care  and  diligence 
in  keeping  the  goods  intrusted  to  their  charge,  and  they  are  liable 
for  loss  or  damage  caused  by  the  want  of  such  care  and  diligence. 
How  are  they  to  limit  such  liability?     It  seems  to  us  that  they 
must  limit  their  liability  in  the  same  way  as  they  incurred  it 
They  have  contracted  themselves  into  it  and  they  must  contract 
themselves  out  of  it.     To  contract  themselves  out  of  it  there  must 
be  assent  to  the  conditions  of  limitation  of  liability  on  the  part  of 
the  person  dealing  with  them.     Assent  may  be  proved  in  various 
ways,  and  may  be  inferred  from  various  circumstances ;  but,  as 
we  take  it,  assent  is  an  indispensable  element.     According  to  the 
decision   in  Parker  v.  South-Eastern  Railway  Company  (2  C.  P. 
Div.  416),  the  proper  direction  to  a  jury  in  such  cases  is  whether 
the  company  did  that  which  was  reasonably  sufficient  to  give  the 
passenger  notice  of  the  conditions.     If  by  this  is  meant  that  an 
answer  in  the  affirmative  is  sufficient  to  determine  the  case  in 
favour  of  the  company,  we  doubt  very  much  if  the  doctrine  is  a 
sound  one.     There  is  great  pertinence  in  the  query  which  Mr. 
Pollock  (**  Principles  of  the  Law  of  Contract,"  p.  31)  appends  to  the 
statement  that  it  is  sufficient  if  the  passenger  has  *' reasonable 
means  of  knowing  "  the  special  conditions  on  which  the  coni])any 
intended  to  contract.     Seasonable  means  of  knowing  is  important 
as  a  circumstance  from  which  actual  knowledge  may  be  inferred, 
and  the  value  of  actual  knowledge  is  as  an  element  of  assent  or  in 
barring  from  afterwards  dissenting,  but  in  itself  reasonable  means 
of  knowing  is  nothing.    Keasonable  means  of  knowing  is  no  basis 
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for  a  contract  When  a  railway  company  undertakes  the  duty  of 
warehousemen,  a  person  dealing  with  them  is  entitled  to  assume 
that  they  do  so  with  the  ordinary  liabilities  of  warehousemen ;  and 
it  is  for  them  to  show  that  the  contract  was  made  on  a  different 
footing. 

"  It  is  clear,"  says  Mr.  Justice  Blackburn  in  Harris's  case,  "  that 
the  defendants  meant  that  the  ticket  should  be  the  contract ;  what 
more  could  be  required  to  justify  their  servants  as  reasonable  men, 
in  believing  that  the  person  bringing  the  goods  and  paying  the 
money,  as  part  of  the  same  transaction,  receiving  and  carrying 
away  the  ticket,  meant  to  assent  to  the  terms  in  the  ticket,  and  to 
induce  them  to  receive  the  goods  on  those  terms  ?  I  doubt  much 
— ^inasmuch  as  the  railway  company  did  not  authorize  their 
servants  to  receive  goods  for  deposit  on  any  other  terms,  and  as 
they  had  done  nothing  to  lead  the  plantiff  to  believe  that  they  had 
given  such  authority  to  their  servants  as  to  preclude  them  from 
asserting  as  against  her,  that  the  authority  was  so  limited — whether 
the  true  rule  of  law  is  not  that  the  plaintiff  must  assent  to  the  con- 
trsuit  intended  by  the  defendants  to  be  authorized,  or  treat  the 
case  as  one  in  which  there  was  no  contract  at  all,  and  consequently 
no  liability  for  safe  conduct"  This  is  surely  a  very  strange 
doctrine.  In  a  question  between  the  railway  company  and  their 
own  servants,  the  intention  of  the  company  that  the  ticket  should 
be  the  contract  may  be  of  great  importance ;  but  in  a  question 
between  the  depositor  and  the  depositary  it  is  of  very  little.  There 
are  two  parties  to  a  bargain,  and  the  intention  of  only  one  of  them 
goes  for  nothing.  The  matter  to  be  considered  is  not  whether  the 
company  apprised  their  servants  of  the  fact  that  they  intended  the 
ticket  to  be  the  contract,  but  whether  they  apprised  the  passenger. 
The  passenger  has  no  concern  with  the  relations  of  the  company 
and  their  servants  inter  se.  The  company  have  an  ofBce  where  the 
business  of  warehousemen  is  carried  on;  they  have  servants  to 
carry  on  that  business ;  and  by  allowing  their  servants  to  carry  it 
on  for  them,  they  do  give  the  passenger  reason  to  believe  that  they 
had  authority  to  do  so  in  the  ordinary  way,  and  subject  to  the 
ordinary  responsibilities  incident  to  that  line  of  business.  If  the 
intention  of  the  company  that  the  ticket  should  be  the  contract 
were  by  itself  all-important,  there  is  no  need  of  considering  what 
is  the  position  on  the  ticket  of  the  condition  limiting  liability — 
whether  it  is  on  the  front  or  the  back. 

As  regards  the  question  whether  the  passengor  has  reasonable 
means  of  knowing,  or  whether  the  company  has  done  that  which  is 
reasonably  sufficient  to  give  notice  of  the  condition,  we  doubt  very 
much  whether  the  mere  placing  of  a  condition  in  small  type  on 
the  back  of  a  ticket  or  on  the  front  of  it  either  is  enough.  People 
are  not  always  on  the  outlook  for  a  limitation  of  a  company's 
liability  in  point  of  law.  Few  people,  observes  Mr.  Justice 
Blackburn,  can  come  to  the  left-luggage  office  and  get  a  ticket "  with* 
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out  knowing  that  the  ticket  is  to  be  kept  and  produced  when  the 
goods  are  tsJ^en  away,  a  term  which  would  not  be  implied  by  law 
if  the  ticket  were  merely  a  receipt  for  the  money."  They  may 
know  that  it  is  something  more  than  a  receipt  for  the  money,  they 
may,  and  as  a  rule  do,  know  it  is  the  evidence  to  be  produced,  when 
they  apply  for  the  restoration  of  their  luggage,  of  their  right  to  get 
it;  but  it  by  no  means  follows  that  they  know  it  contains  con- 
ditions limiting  the  contractual  responsibility  of  the  company  as 
warehousemen.  ^  As  a  rule  people  do  not  know  this.  These  cloak- 
room cases  have  made  a  great  many  persons  aware  of  that  fact  who 
did  not  know  it  before.  There  are  many  people,  however,  travel- 
ling by  railway  who  do  not  read  the  law  reports ;  and  there  are 
many  ways  in  which  the  railway  companies  might  have  obtained 
a  larger  circulation  for  their  advertisement  of  the  conditions  limit- 
ing their  liability  at  a  much  smaller  cost. 
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The  various  cases  relating  to  the  liabilities  of  the  unfortunate 
shareholders  in  the  City  of  Glasgow  Bank  liquidation  having  been 
decided  against  trustees  where  trust  estates  were  involved,  there 
is  now  beginning  to  spring  up  a  fresh  crop  of  questions  between 
trustees  thus  rendered  personally  liable  and  the  beneficiaries  under 
their  respective  trusts.  Such  a  matter  was  at  issue  in  the  case  of 
Bdbinson  v.  Murdoch  and  Others  (Eraser's  Trustees)  (17  S.  L.  R 
524),  decided  on  March  10,  1880.  Mrs.  Eraser  by  trust  deed  left 
the  income  arising  from  two  sums  of  £2000  each  to  her  two  sisters, 
the  sums  in  question  being  at  the  death  of  the  life-renters  payable 
to  their  children.  The  elder  sister  was  Mrs.  Sinclair,  and  the 
younger  Mrs.  JElobinson,  to  whom  the  testatrix  left  the  provision  of 
£2000  "  in  precisely  similar  terms."  Part  of  Mrs.  Eraser's  means 
which  was  set  aside  to  meet  the  obligation  in  favour  of  Mrs. 
Sinclair  was  retained  (to  the  extent  of  £200  of  the  stock)  in  City 
of  Glasgow  Bank  shares,  with  the  free  consent  of  the  beneficiary 
herself,  she  having,  in  reply  to  an  inquiry  whether  she  would  "  care 
to  take  £1000  worth  of  the  City  of  Glasgow  Bank  stock  as  part  of 
the  money  to  be  invested  for  your  behoof  by  the  trustees  under 
Mrs.  Eraser's  will,"  replied,  that  though  unwilling  to  risk  so  much 
as  £1000, "  with  the  consent  of  the  trustees  I  would  willingly  invest 
£500,  and  that  on  my  own  responsibility."  It  should  be  mentioned 
that  the  trustees  had  pointed  out  that  their  brokers  recommended 
realization,  and  that  in  their  own  view  bank  stock  was  not  a 
suitable  Mnd  of  investment  for  trustees  to  hold.  Mi*s.  Eraser's 
deed  gave  a  power  to  her  trustees  to  continue,  vrUhout  any  personal 
responsibility  for  loss,  to  hold  any  such  stocks  as  she  might  die 
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possessed  of,  if  they  deemed  it  expedient  to  do  so,  and  they  also  were 
empowered  to  lend  on  such  security  as  they  approved  the  two 
legacies  of  £2000  respectively.  The  trustees  were  placed  on  the 
register  when  the  bank  failed,  and  had  now  to  seek  relief  against 
the  trust  estate.  This  they  proposed  to  do  by  paying  the  calls  out 
of  the  trust  funds  belonging  to  both  the  ladies,  and  Mrs.  Eobinson 
raised  a  suspension  and  interdict  to  prevent  their  touching  her 
£2000.  Each  year  the  trustees  had  sent  to  each  lady  an  account 
of  the  investments  of  her  £2000  and  the  amount  of  the  interest, 
and  the  bank  stock  was  included  only  in  the  account  sent  to  Mrs. 
Sinclair,  and  not  in  that  sent  Mrs.  Eobinson.  The  whole  of  the 
investments  alike,  however,  stood  in  the  names  of  the  trustees. 

The  trustees  maintained  that  under  the  power  given  them  by 
the  trust  deed,  and  italicized  by  us  above,  they  were  authorized 
to  retain  the  stock,  and  were  accordingly,  so  far  as  the  whole 
trust  estate  could  relieve  them,  entitled  to  be  protected  from  loss. 
The  point  came  to  be  whether  the  bank  stock  was  truly  retained 
in  the  exercise  of  the  power  under  the  trust  deed,  or  merely 
to  accommodate  Mrs.  Sinclair  and  for  her  benefit  only.  The 
judgment  of  the  trustees,  as  shown  by  the  quotation  from  their 
letter  already  given,  would  have  led  them  to  part  with  all  the 
bank  stock,  and  it  was  certainly  a  reasonable  contention,  and  one 
to  which  Lord  Rutherfurd  Clark,  the  Lord  Ordinary,  gave  effect, 
that  truly  they  took  this  matter  on  themselves  to  benefit,  or  at 
least  with  the  wish  to  benefit,  not  the  whole  trust  estate,  but  Mrs. 
Sinclair  only.  Were  they  then  entitled  to  claim  relief,  however 
much  freed  by  the  terms  of  the  original  deed,  when  in  point  of  fact 
the  retention  of  the  stock  had  been  due  to  what  practically  was  a 
private  arrangement  with  one  beneficiary  ?  Again,  the  separation 
of  the  two  sums  of  £2000  each,  not  only  in  the  original  deed  of 
bequest,  but  subsequently  by  the  trustees  in  their  accountings  and 
management,  looked  like  a  holding  by  them  of  twu  separate  trusts. 
This  point  was  made  but  not  apparently  argued  to  the  Lord 
Ordinary.  When,  however,  the  case  came  into  the  Inner  House 
a  majority  of  the  three  judges  in  the  Second  Division  decided 
against  Mrs.  Eobinson,  and  accordingly  her  reasons  for  suspension 
have  been  repelled  and  the  interdict  refused.  It  must  not  be 
forgotten  tliat  a  division  of  the  residue  of  the  estate  had  been  made 
by  the  trustees,  and  all  parties  had  discharj^ed  them.  "  The 
scheme  of  the  instrument,"  observed  Lord  ^loncreiff,  "  was  an 
immediate  division  of  the  residue,  delayed  only  by  the  payment  of 
debts  and  funeral  expenses,  and  the  investment  of  these  sums  (of 
£2000  each),  and  the  power  to  continue  existing  investments,  and 
the  indemnity  so  carefully  attached  to  it,  were  certainly  not  limited 
to  a  few  months,  and  would  have  been  quite  uii necessary  for  that 
purpose.  In  this  way  this  power  not  only  includes  the  investment 
of  these  two  sums,  but  was  in  fact  intended  for  and  applicable 
to  no  other  purpose  than  that  to  which  the  trustees  applied  it" 
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Having  thus  disposed  of  the  first  point  in  the  case,  his  Lordship 
went  on  to  express  an  adverse  opinion  upon  the  contention  of  a 
separate  trust.  They  did  nothing,  it  was  remarked,  beyond  their 
powers,  "  whatever  investment  they  had  selected,  the  separation  of 
the  two  sums  was  in  fulfilment  of  their  instructions,  and  each  was 
for  behoof  of  the  eventual  fiars,  as  well  as  for  that  of  the  immediate 
life-interests."  Lord  Ormidale  was  of  the  same  opinion,  but  Lord 
Gifford  dissented,  agreeing  with  the  Lord  Ordinary.  Had  the 
trustees  right  to  invest  (whether  by  new  purchase  or  merely  by 
continuing  to  hold  it)  any  portion  of  these  two  legacies  in  bank 
stock  ?  That,  as  Lord  Gifibrd  put  it,  is  the  main  question,  and  his 
answer  to  it  was  negative.  "  I  think  it  contrary  to  the  very 
explicit  powers  and  directions  "  given  as  to  the  two  legacies,  and 
"  contrary  to  the  very  conception  of  these  legacies  themselves." 
This  view  Lord  Giflford  took,  keeping,  as  is  evident  from  his  opinion, 
in  full  consideration  the  empowering  clause, "  to  hold  all  or  any 
such  shares  as  she  might  die  possessed  of."  The  learned  judge 
thought  that  this  was  merely  a  latitude  given  them  so  that  they 
might  abstain  from  selling  for  a  reasonable  time  in  the  event,  for 
example,  of  a  period  of  commercial  depression.  "All  this  had 
reference  to  her  general  trust.  It  was  for  the  benefit  of  her 
residuary  legatees,  who  were  interested  only  in  the  residue,  and 
whose  interest  it  was  that  the  residue  should  not  be  hurriedly 
realized  at  a  loss.  It  had  nothing  to  do  with  the  two  special 
legacies  of  £2000  each,  which  were  quite  fixed  in  amount,  and  the 
beneficiaries  in  which  had  no  concern  how  the  residue  might 
turn  out,  or  whether  the  stocks  in  public  companies  were  sold  at 
a  time  of  depression  or  not."  We  cannot  help  feeling  much 
impressed  by  the  cogency  of  these  remarks ;  the  absence  of  interest, 
however,  in  the  legatees,  though  it  seems  to  us  sufficient  as  regards 
the  trustees  on  the  general  trust  question,  is  not  present  in  like 
degree  if  we  consider  the  view  of  the  Lord  Ordinary,  that  they 
surrendered  their  judgment  in  this  matter  of  this  part  of  this 
particular  legacy.  But  going  on  further  into  the  case,  it  seems  to 
us  that  Mrs.  Robinson's  position  becomes  stronger  and  stronger. 
Even  granting  that  the  trustees  had  such  a  power  to  hold  as  might 
leave  them  with  a  claim  against  the  trust  estate,  what  does  that 
claim  amount  to  ?  The  Lord  Justice-Clerk  observed  that  by  the 
very  constitution  of  the  trust,  these  funds,  these  sums  of  £2000  each, 
were  to  remain  trust  funds,  and  indeed  that  is  clearly  the  desire 
of  the  testatrix.  But  while  they  continue  trust  funds,  yet  it  is 
the  strong  argument  on  the  other  side  that  they  were  expressly 
separated  and  set  apart  from  one  another.  Truly,  were  there  not 
two  trusts  created,  one  for  each  ?  We  confess  to  inclining  to  that 
opinion,  with  all  deference  to  the  judgment  pronounced.  Suppose, 
in  a  case  put  from  the  chair  of  the  Division,  one  of  the  investments 
or  series  of  investments  had  done  so  well  that  the  £2000  became 
£2500,  and  the  other  so  ill  that  the  £2000  became  £1500,  were  the 
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trastees  entitled  or  empowered  to  equalize  t  We  cannot  think  so. 
Suppose  again,  while  one  remained  steady  the  other  increased 
largely,  must  the  profit  be  shared,  or  must  it  go  to  residue  (already 
settled  up),  or  must  it  go  to  the  legatee  who  had  been  so  fortunate 
as  to  have  investments  made  for  her  so  profitably  ?  The  trustees, 
by  getting  from  Mrs.  Sinclair  a  personal  obligation,  and  having 
ascertained  her  wishes  on  the  subject,  put  all  questions  between 
her  and  Mrs.  Robinson  out  of  consideration ;  but  then  his  Lordship 
pointed  out  that  this  was  a  different  matter  quite  from  the  personal 
right  of  relief  on  the  part  of  the  trustees  against  the  trust.  "  That 
is  a  direct  debt  of  the  maker  of  the  trust,  for  which  the  whole  of 
the  trust  funds  in  the  hands  of  the  trustees  must  be  liable,  and 
nothing  that  occurred  in  the  course  of  these  communications 
amounted  to  a  discharge  of  that  debt,  or  in  any  way  affected  or 
related  to  the  right  of  the  trustees  to  the  indemnity  which  had 
been  specially  provided  for  them."  This  observation  brings  us  to 
consider  the  other  matter,  as  we  venture  to  think  the  vital  matter, 
of  the  separation  of  the  trust.  The  whole  of  the  trust  funds  may 
be  liable,  but  that  can  be  only  qica  trust  funds  of  a  certain  trust, 
and  the  contention  was  that  these  two  sums  of  £2000  had  each 
been  really  formed  into  a  separate  trust.  On  the  liability  of  Mrs. 
Sinclair's  £2000  to  relieve  the  trustees  we  are  not  arguing,  we  have 
already  discussed  this  point,  and  it  has,  we  think,  less  force  than 
the  other ;  but  we  agree  with  Lord  Gifford  when  he  says,  "  Mrs. 
Sobinson,  the  present  complainer,  who  had  nothing  whatever  to  do 
with  that  investment,  who  never  consented  thereto,  and  who  never 
was  consulted  thereanent,  directly  or  indirectly,  is  not  liable  for  the 
loss  which  has  arisen  therefrom.  I  think  that  Mrs.  Bobinson  and 
her  children  are  well  entitled  to  say.  We  had  nothing  to  do  with 
the  mode  in  which  you,  the  trustees,  chose  to  invest  the  legacy 
belonging  to  Mrs.  Sinclair  and  her  children — you  consulted  them 
about  that — you  did  not  consult  us.  We  were  consulted  about  the 
investment  of  our  own  legacy,  of  the  other  £2000,  and  we  consented 
to  certain  investments  of  that  sum,  but  to  nothing  else."  His 
Lordship  went  on  to  make  observations  as  to  the  power  of  the 
trustees  to  allocate  the  sums  and  the  investments  to  each  of  the 
sisters,  and  pointed  out  a  grave  difference  between  the  directions 
of  a  testator  who  should  say,  "  Invest  my  funds  on  loan  for  A.  and 
B.,"  and  those  of  one  who,  as  in  the  present  case,  said,  "  I  give  you 
power  to  lend  the  legacy  to  A.  and  the  legacy  to  B.  respectively  on 
security."  In  this  view  there  was  a  separation  and  tdlocation  of 
the  two  funds,  or,  as  we  think,  practically  the  creation  of  two  trusts 
substituted  for  the  one  originally  declared. 

The  liquidation  of  the  City  of  Glasgow  Bank  was  the  cause  of 
another  case  to  which  we  now  propose  to  refer,  namely.  The 
Liquidators  v.  John  Gillespie  and  Others  (March  20, 1880, 17  S.  L. 
B.  554).  Mr.  Gillespie  (who  though  called  as  a  defender  did  not 
appear)  was  the  sole  trustee  under  the  marriage  contract  of  Mrs, 
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Parkhurst  when  she  entered  into  her  first  marriage  with  a  Mr. 
Godby.  The  trust  funds  had  embraced  two  policies  of  insurance 
on  Mr.  Godby's  life,  and  when  he  died  in  1856  a  part  of  the  funds 
was,  to  the  extent  of  £500  of  the  stock,  invested  in  the  City  of  Glas- 
gow Bank.  This  was  an  investment  not  authorized  by  the  marriage 
contract  When  the  bank  failed  Mr.  Gillespie  was  placed  on  the 
list  of  contributories  qtui  trustee,  and  he  surrendered  his  whole 
estate  to  the  liquidators,  who  granted  him  a  discharge,  but  were  by 
the  express  terms  of  the  arrangement  placed  absolutely  in  his  posi- 
tion. Accordingly  they  raised  an  action  against  the  beneficiaries 
for  payment  of  the  calls  upon  the  stock  held  by  the  trustee  whom 
they  had  now  come  to  represent.  The  result  of  the  pursuers' 
averments  came  to  this,  that  while  they  could  not  deny  that  the 
deed  of  trust  did  not  warrant  their  holding  the  stock,  still  Mrs. 
Parkhurst  and  her  husband  were  in  point  of  fact  informed  of  the 
purchase  of  stock  and  "  gave  their  sanction  and  approval,"  and  had 
further  received  from  the  trustee  states  of  the  accounts  showing 
the  investments  of  the  trust  funds,  so  that  they  could  not  but  be 
aware  of  how  the  matter  stood.  It  should  be  further  added  that 
Mrs.  Parkhurst  had  only  a  life-interest  in  the  funds  of  the  trust, 
the  fee  being  in  the  children  of  the  marriage,  or  in  other  specified 
persons  should  the  spouses  have  no  issue.  The  contention  of  the 
liquidators,  as  representing  the  trustee,  came  in  point  of  fact  to 
this,  that  they  were  by  this  non-resistance  or  acquiescence  on  the 
part  of  the  beneficiary  entitled  to  claim  from  her  the  repayment  of 
all  the  calls  upon  the  trust  estate.  The  Lord  Ordinary^  taking  even 
for  granted  all  the  pursuers'  averments,  and  thus  admitting  every- 
thing they  could  possibly  have  established  by  a  proof,  refused  to 
listen  to  their  argument  and  assoilzied  the  defenders,  concluding 
with  these  words:  "The  printed  correspondence  leaves  the  sub- 
stantial matter  of  fact  in  no  doubt,  and  I  have  assumed,  as  I  hope 
I  have  made  clear,  that  the  pursuers'  averments  are  exactly  true. 
The  defenders  certainly  knew  of  the  investment,  and  were  well 
satisfied  with  it  If  this  is  sufiicient  to  support  the  action,  my  judg- 
ment is  wrong;  and  if  not,  a  proof  would  apparently  be  superfluous." 
The  pursuers,  however,  took  their  case  to  the  Inner  House,  where 
the  views  of  the  Lord  Ordinary  were  forcibly  indorsed.  The  Lord 
President  observed :  **  One  quite  understands  that  when  a  trustee 
is  acting  in  the  performance  of  his  duty,  and  within  the  limits  of 
authority,  he  is  entitled  to  a  full  and  complete  indemnity  for  all 
that  he  has  done,  not  from  the  beneficiary  individually,  but  from 
the  trust  estate.  .  .  .  But  that  claim  does  not  lie  against  the  bene- 
ficiaries personally.  The  ground  of  it  is  that  in  the  execution  of 
the  authority  committed  to  him,  and  in  the  due  performance  of  the 
duty  which  he  has  undertaken,  he  is  entitled,  like  every  other 
mandatory,  to  be  kept  scatheless."  His  Lordship  went  on  to  point 
out  how  Mr.  Gillespie  had  clearly  in  this  instance  been  in  the  posi- 
tion of  a  trustee  acting  not  within  but  beyond  his  powers,  that  he 
bad  in  a  legal  sense, ''  not  using  the  term  offensively,"  committed  a 
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breach  of  trust,  in  respect  whereof  he  would  be  personally  liable  to 
the  trust  estate.  That  is  an  intelligible  position.  The  beneficiary 
might  have  claims  against  the  trustee  founded  on  his  fault  in  the 
management  of  the  trust  funds,  but  this  the  Court  pointed  out  was 
a  completely  difi'erent  state  of  matters.  In  the  case  of  the  bene- 
ficiary seeking  his  remedy  against  the  trustee  who  had  acted 
beyond  his  powers,  that  beneficiary  might  by  his  personal  conduct, 
by  approval,  by  acquiescence,  or  otherwise,  lose  his  right  to  recover. 
The  peccant  trustee  might  thus  be  saved  the  vengeance  of  the  irate 
beneficiary.  Here,  however,  the  tables  were  to  be  turned.  The 
trustee  whose  fault  had  led  to  the  loss  of  the  money  was  seeking 
to  have  himself  repaid,  "he  is  to  be  indemnified  for  the  conse- 
quences of  his  own  breach  of  trust  by  those  who  have  lost  their 
money  by  reason  of  that  breach  of  trust.  .  .  .  That  they,  the  persons 
sinned  against,  should  by  their  mere  conduct  or  acquiescence  be 
held  to  take  the  place  of  the  sinner,  and  to  relieve  him  of  all  con- 
sequences of  his  transgressions,  is  an  entire  novelty."  In  his 
opinion  Lord  Deas  seemed  to  consider  that  such  an  undertaking  or 
obligation  of  relief  could  not  have  been  proved  unless  by  writing 
in  express  terms,  while  Lord  Mure  pointed  out  the  absence  of  any 
averment  that  Mrs.  Parkhurst  and  her  husband,  while  acquiescing 
and  receiving  the  dividends,  knew  that  this  investment  was  an 
improper  application  of  the  trust  fimds. 

In  the  case  of  Oilmour  v.  The  Bank  of  Scotland  (March  19, 1880, 
17  S.  L.  E.  533)  one  of  the  points  decided  was  of  some  importance 
as  regulating  and  defining  the  rules  with  regard  to  the  liability  of 
cautioner  in  a  cash-credit  bond  for  interest.  The  amount  of  the 
bond  was  £600,  and  when  the  bank  as  usual  struck  its  annual 
balance  in  December  1878  the  principal  debtor  was  due  £700  odd. 
In  November  1878  he  became  bankrupt,  and  in  January  1879  the 
bank  called  on  one  of  the  cautioners  to  pay  £653,  the  amount  of 
the  bond  with  interest /rom  the  date  when  they  stinvck  their  last  balance 
before  the  bankruptcy.  The  cautioner  demurred  to  paying  interest 
save  from  the  date  of  the  intimation  to  him,  but  the  Court  held  that 
the  bank  was  right.  The  case,  no  doubt,  turned  largely  on  the  terms 
of  the  cash-credit  bond  itself,  but  we  find  valuable  observations  on 
the  leading  authority  of  Beddie  v.  Williamson  (1  Macph.  228). 

Certain  bill  transactions  with  the  British  Linen  Company's  Bank 
at  Inverness  gave  rise  to  a  suspension  at  the  instance  of  D. 
Mackenzie,  Inverness,  of  a  charge  at  the  instance  of  the  bank  on  a 
bill  for  £70.  The  question  arose  out  of  a  bill  for  £76  discounted 
by  John  Eraser  and  purporting  to  be  accepted  by  him,  the  drawers 
and  indorsers  being  Mackenzie  and  another.  When  the  bill  fell 
due  the  bank  gave  notice  to  Mackenzie,  who,  however,  did  nothing, 
and  did  not  reply  to  the  notice.  Fraser,  within  a  day  or  two, 
appeared  at  the  bank  with  a  blank  bill  bearing  the  same  signatures 
as  the  former  one,  and  failing  to  get  a  renewal  in  full,  he  paid  £6 
on  account,  and  the  bill  was  filled  up  for  £70.  Again  notice  of 
protest  for  non-payment  was  given,  but  Mackenzie  remained  silent 
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until  the  bank  having  put  the  matter  into  legal  hands,  Mackenzie 
by  his  agent  refused  payment,  on  the  ground  that  his  signatures 
were  forgeries.  On  further  steps  being  taken  he  suspended  the 
charge.  The  point  turned  upon  whether  by  his  actings  he  had 
adopted  the  bills  and  was  thus  barred  from  pleading  the  forgery  or 
not  It  was  urged  for  the  bank  that  he  should  at  once  have  inti- 
mated that  a  forgery  had  been  committed,  especially  as  he  knew 
that  in  a  previous  instance  this  had  occurred.  Eraser  was  tried  for 
forgery  and  convicted.  As  the  Lord  President  put  it,  if  Mackenzie 
knew  that  his  name  had  been  forged  on  the  first  bill,  and  upon  the 
faith  thereof  that  the  bank  had  discounted  the  paper,  the  case  must 
be  clear,  and  Mackenzie  might  even  have  been  answerable  crimin- 
ally ;  but  apart  from  that  there  was  the  question,  whether  "  by  his 
conduct,  not  silence  merely,  but  silence  combined  with  his  conduct, 
he  allowed  the  bank  to  rely  upon  his  signature  being  genuine,  and 
so  adopted  it  as  his  genuine  signature."  Upon  the  first  matter  the 
facts  were  very  peciJiar,  and  lead  to  an  almost  irresistible  conclu- 
sion that  the  complainer  did  know  something  of  this  first  bill,  and 
had  received  a  letter  from  Fraser,  very  ambiguously  worded,  no 
doubt,  but  still  for  the  purpose  of  obtaining  an  interview  and 
getting  the  matter  tided  over.  Mackenzie  maintained  that  of  the 
renewal,  of  the  second  bill  in  fact,  he  knew  nothing,  yet  there  was 
his  own  admissions  as  to  drinking  with  the  forger  the  day  he  went 
in  and  charged  him  with  the  act ;  there  was  the  recovery  by  him 
of  the  forged  bill,  preserved  for  him  by  a  third  party,  into  whose 
hands  he  placed  it ;  there  was  a  caution  given,  as  he  said,  to  Fraser 
not  to  put  any  new  forgery  in  place  of  the  old,  and  the  assurance 
that  the  old  bill  had  been  paid  in  cash,  when  in  another  part  of 
bis  evidence  Mackenzie  stated  his  knowledge  of  Fraser's  impecuni- 
osity,  and  above  all,  as  it  seems  to  us,  there  was  the  remarkable 
admission  that  the  forger  had  been  induced  to  lend  him  £4  that 
day.  But  the  learned  judge  proceeded  very  cogently  to  put  the 
case  as  to  the  second  bill,  showing  how  probable  it  was  that 
Mackenzie  knew  of  it,  of  its  amount,  and  of  the  renewal,  and  of  his 
name  being  upon  it  He  got  the  first  notice  from  the  bank,  and 
went  and  reproached  Fraser  for  having  done  what  he  said  he  had 
not  done,  but  still  he  maintained  silence.  We  can  scarcely  wonder 
that  in  such  circumstances  the  Court  upheld  the  claims  of  the 
bank,  and  decided  that  Mackenzie's  conduct  amounted  to  an 
accrediting  of  the  signature  on  the  bills,  both  the  first  and  the 
second.  Lord  Shand,  who  differed,  took  the  view  that  whatever 
moral  obligations  such  proceedings  might  raise  as  to  the  person 
whose  name  was  forged,  there  was  no  legal  obligation,  and  that 
"  silence,  even  obstinate  silence,  or  inaction  will  not  constitute 
adoption."  To  employ  a  term  used  by  Lord  Mure,  what  the  de- 
cision came  to  was  that  there  had  been  "virtual  procuration'' 
by  Mackenzie.  The  facts  were  so  peculiar,  and  the  conduct  of 
Mackenzie  in  the  matter  so  suspicious,  that  the  Court  seem  to  have 
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given  effect  to  what  might  in  other  circumstances  prove  a  somewhat 
strained  view  of  the  duties  of  one  whose  name  had  been  forged ; 
but  we  confess  that  it  must  always  arouse  a  suspicion,  not  perhaps 
necessarily  of  collusion,  but  of  at  least  undue  favour  to  the  criminal, 
when  a  person  whose  name  has  been  forged,  and  who  has  received 
notice  of  the  offence,  does  not  at  once  take  steps  to  repudiate  the 
false  signature ;  and  we  cannot  but  remember  that  any  such  undue 
favour  is  being  granted  at  the  expense  of  those  who  may  have 
advanced  money  on  the  strength  of  the  forged  name,  and  that  the 
law  looks  with  sternness  upon  all  such  transactions  as  savour  of 
preferences  unduly  given. 

The  great  spread  of  buildings  and  of  building  companies  in  and 
around  Edinburgh  gives  rise  to  frequent  litigations,  of  which  we 
propose  very  briefly  here  to  notice  two.  The  first  of  these,  Barclay 
V.  MEwm,  etc,  (May  21,  1880,  17  S.  L.  R  558),  turned  upon  a 
question  chiefly  of  the  form  of  the  titles,  where  the  proprietors  of 
the  upper  flats  of  a  tenement  of  houses  were  bound  to  pay  a  pro- 
portion of  the  expense  of  keeping  up  "  the  pavement  and  iron  rail- 
ings in  front  thereof."  The  proprietor  of  the  lowest  story  by  his 
titles  was  infeft  in  the  house,  "  together  with  the  plot  of  ground  in 
front  thereof,"  and  in  a  joint  right  with  the  other  owners  "  to  the 
area  of  ground  on  which  it  is  built."  He  was  also  bound  to  pay 
for  the  whole  upkeep  of  the  parapet  and  railings.  It  was  held  that 
in  these  circumstances  the  upper  owners  had  no  right  of  property  in 
the  solum  of  the  plot  of  ground,  or  in  fact  that  the  mere  obligation 
to  pay  a  contribution  towards  keeping  up  the  railings,  eto.,  did  not 
confer  upon  them  such  an  interest  as  would  entitle  them  to  prevent 
their  neighbour  below  from  taking  the  railings  away  and  paving  the 
plot  of  ground  in  the  course  of  turning  his  property  into  shops. 
There  was  a  further  plea  founded  on  the  alleged  injury  to  the 
amenity,  as  an  answer  to  which  we  find  Lord  Ormidale  saying, 
"  No  authority  was  cited  to  the  effect  that  the  upper  proprietors  of 
a  tenement  are  entitled,  in  respect  of  amenity  damage,  to  object 
to  the  owner  pf  the  ground-flat'converting  his  property  into  a  shop ; 
and  yet  it  is  notorious  and  indisputable  that  such  a  proceeding  is, 
and  has  been  for  many  years,  of  frequent  occurrence  in  the  streets 
of  Edinburgh." 

The  other  case  we  have  alluded  to  is  that  of  The  Scottish  Land 
and  BwUding  Co,  (Limited)  v.  Shaw  (May  13,  1880,  17  S.  L. 
R  543).  A  man  had  damaged  his  hand  and  so  could  not  write 
a  missive  offer  to  purchase  certain  houses  himself,  but  got  his 
brother  to  do  it  for  him.  The  brother  also  signed  it  in  his  name 
and  by  his  authority.  It  was,  however,  decided  unanimously  by 
the  Lord  Probationer,  by  the  Lord  Ordinary,  and  by  the  First 
Division  that  the  offer  not  being  holograph  was  not  binding.  "  A 
sale  of  heritage  cannot  be  effectually  made  except  by  writing,  and 
by  writing  which  is  either  tested  or  holograph."  This  is,  un- 
doubtedly, the  rule  of  law,  but  we  humbly  venture  to  think  that 
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with  cases  such  as  that  we  have  just  mentioned  arising,  the  sooner 
such  a  rule  undergoes  grave  modification  the  better  for  the  com- 
mercial welfare  of  the  country.  It  is  very  different  now  from  the 
olden  days  when  the  chief  transactions  in  heritage  had  reference 
to  tracts  of  land,  for  now  probably  transactions  in  houses,  and 
portions  of  houses,  that  daily  pass  from  owner  to  owner,  vastly  in 
number  exceed  all  the  landed  estates  sold  and  bought  in  a  year. 

In  the  case  of  Yovmg  v.  Johnston  and  Wright  (May  19,  1880, 
17  S.  L.  R  645)  two  somewhat  small  points  are  worth  notice. 
First,  that  the  fact  of  a  married  woman  living  in  adultery  apart 
from  her  husband  does  not  in  any  way  prevent  her  having  as 
paraphernalia  articles  which  she  would  in  ordinary  circumstances 
have  as  such.  Second,  that  even  supposing  a  deed  granted  to  be 
null  and  void  propter  turpem  causam,  a  legacy  to  an  innocent  third 
party  under  the  deed  might  perfectly  well  stand  good. 

A  farmer  in  difficulties  executed  a  private  trust  deed  for  behoof 
of  his  creditors  in  favour  of  a  person  named  Kyd.  The  estate 
realized  £2500,  and  the  truster  s  mother,  who  claimed  to  the  extent 
of  £525,  but  had  not  acceded  to  the  trust,  raised  a  multiplepoind- 
ing  to  obtain  the  Court's  decision  upon  the  rights  of  the  various 
creditors.  The  action  was  mised  in  the  name  of  the  trustee  as 
nominal  raiser,  and  reliance  was  put  on  a  dictum  in  Bell's  Com- 
mentaries (seventh  edition,  voL  ii.  p.  391)  for  its  competency.  The 
Court,  however,  dismissed  it.  Lord  Young  observing  that  "  by  such 
a  process  the  estate  of  any  farmer  in  Scotland  might  be  put  under 
the  management  of  the  Court.  Voluntary  trustees  cannot  stand 
in  the  way  of  non-acceding  creditors.  The  estate  is  in  the  hands 
of  a  trustee  under  a  trust  which  does  not  affect  them.  They  can 
use  ordinary  diligence  against  the  estate." 

In  Gait  V.  Macrae  (June  9,  1880,  17  S.  L  R  635)  the  Court 
dismissed  an  appeal  against  an  interlocutory  judgment  of  a  sheriff* 
in  a  question  relating  to  the  election  of  the  trustee  on  a  bankrupt 
estate,  holding  such  an  appeal  to  be  incompetent  and  excluded  by 
the  statute  (Bankruptcy  Act,  1856,  sec.  71).  Three  cases  were 
quoted  by  the  appellants  as  authorities  in  point,  Tennent  v.  Crawford 
(5  R.  433),  Latta  v.  Dall  (4  Macph.  100),  Wiseman  v.  Skene  (8 
Macph.  661),  and  certainly  a  reference  to  them  would  appear  con- 
clusive ;  but  Lord  Young,  with  whom  the  other  judges  concurred, 
in  delivering  the  leading  opinion  in  Oalt  v.  Macrae,  after  pointing 
out  how  the  statute  had  been  enacted  expressly  to  check  the 
numerous  appeals  as  to  the  votes,  etc.,  at  the  elections  of  trustees 
in  bankruptcy,  added,  "  We  have  all  great  respect  for  authority. 
But  this  is  a  matter  of  procedure,  and  an  error  of  procedure  may 
be  corrected  after  three  such  decisions  as  have  been  quoted.  It  is 
not  a  matter  to  which  the  maxim  stare  decisis  applies." 

Another  point  in  bankruptcy  law  arose  in  Huttons  v.  Dempster 
and  Others  (May  26,  1880,  17  S.  L.  R  581),  where  a  man  first 
granted  a  private  trust  deed  for  behoof  of  creditors,  and  subsequently 
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was  sequestrated.  The  trust  deed  was  granted  in  October  1878, 
and  sequestration  was  awarded  on  June  14, 1879.  It  was  decided 
that  the  sequestration  superseded  the  private  trust  deed  as  a  means 
of  distribution  of  the  estate,  but  not  in  so  Ceur  as  the  trustee  therein 
had  earned  and  realized  ftinds  belonging  to  it.  The  bankrupt 
was  not  in  a  position  to  have  asked  from  the  trustee  payment  to 
himself,  and  naturally  the  trustee  in  bankruptcy  could  not  do  so 
either,  his  rights  being  only  those  of  his  author,  the  bankrupt. 

In  Bose  v.  Spaven  (May  27,  1880,  17  S.  L  R  583),  a  case  of 
money  lost  owing  to  the  dishonesty  of  a  l^al  firm,  the  question 
arose  as  between  two  persons  who  had  been  defrauded,  which  of 
them  must  bear  the  loss.  It  is  not  necessary  to  enter  into  the 
details  of  the  series  of  frauds  perpetrated  by  the  agents,  but  they 
reminded  us  very  much  of  simUar  questions  raised  by  the  similar 
frauds  committed  in  Traill  v.  SmUh's  TrusUe  (SK  770),  and  the 
decision  arrived  at  there  was  the  same  in  principle,  namely,  that 
the  person  who  placed  the  guilty  party  in  that  position  in  which 
he  had  been  enabled  to  commit  the  fraud  must  bear  the  loss.  We 
shall  probably  have  to  refer  on  some  subsequent  occasion  to  other 
actions  arising  out  of  the  peccadilloes  of  this  firnu 

The  decision  in  Crosbie's  Trustees  y.  Wright  (May  28, 1880,  17 
S.  L.  R  597)  was  one  mainly  founded  on  the  special  facts  of 
the  case,  as  the  Court  distinctly  adhered  to  the  previous  author- 
ities, such  as  CrUhiU  v.  Bums  (24  D.  849),  Miller  v.  Miller  (1  R 
1107),  tfibsan  v.  Hutchison  (10  Macph.  923),  and  Walker's  Executors 
(5  R  965),  which  have  established  that  a  deposit  receipt  of  itself 
will  not  operate  as  a  bequest  to  the  survivors,  unless  otherwise 
supported  by  facts  or  documents. 

The  powers  of  a  general  manager  who  when  in  charge  of  a 
mercantile  business  (but  without  any  express  authority  to  do  so) 
borrowed  money  in  the  name  of  his  principals  and  granted  a  bill 
of  exchange  blank  accepted  by  him  per  pro  of  the  firm,  were  dis- 
cussed in  Sinclair,  Moorhead,  Js  Co.  v.  WaUcue  A  Co.  The  agent 
had  power  to  draw  and  accept  ordinary  trade  bills,  but  none,  at 
least  none  expressly,  to  borrow  money.  The  borrowing  itself  was 
peculiar,  in  the  blank  form,  and  the  fact,  not  hitherto  mentioned  by 
us,  that  the  bill  was  antedated  some  six  weeks.  The  Court  unani- 
mously freed  the  principals  from  the  liability  which  it  was  sought 
to  make  out  their  agent  had  imposed  upon  them.  There  was,  how- 
ever, it  should  be  said,  a  second  feature  in  the  case,  not  perhaps  of 
very  much  moment  as  it  proved,  but  much  founded  on.  The 
dishonest  agent  had  paid  in  the  proceeds  of  this  bill  to  his 
employers'  account,  who  were  thus  said  to  have  been  lucraii,  and 
upon  this  ground  to  be  liable  to  those  who  had  been  defrauded.  It 
was  shown,  however,  that  the  agent  was  at  that  very  time  largely 
indebted  to  them,  and  accordingly  very  probably  this  was  done 
to  cover  temporarily  his  defalcations,  "but,"  said  Lord  Young, 
"  further  than  this,  I  am  of  opinion  if  there  was  no  liability  on 


NOTES  IN  THE  INNER  HOUSE.  413 

the  employers  to  begin  with,  no  liability  was  created  by  their 
receipt  of  the  money  under  any  circumstances." 

How  are  casualties  to  be  valued  in  the  case  of  lands  where  the 
minerals  are  let  for  a  period  of  five  years  ?  This  was  the  point 
presented  for  decision  in  Sturrock  v.  Smith,  etc,  (May  21,  1880, 
17  S.  L.  R  562).  The  vassal  was  called  on  under  the  Con- 
veyancing Act,  1874,  to  pay  a  composition  on  the  death  of  the 
last-entered  vassal  for  the  constructive  entry  of  a  singular  successor, 
and  he  maintained  that  the  value  of  the  minerals  (then  being 
wrought,  and  without  any  near  prospect  of  exhaustion)  should  be 
ascertained  and  capitalized,  a  percentage  on  such  capital  value  to 
be  held  as  the  casualty  due  to  the  superior.  The  minerals  were 
let  for  £600  a  year,  and  the  Court  declmed  to  enter  into  questions 
of  valuation  and  capital,  but  took  the  year's  rent  as  the  sum  to  be 
paid  to  the  superior.  In  the  previous  cases  of  AUan  v.  Duke  of 
Hamilton  {p  R  510)  and  Sivright  v.  The  Straiton  Estaie  Co.  (6  R 
1208)  there  was  no  fixed  rent  between  the  landlord  and  tenant  of 
the  minerals ;  here  there  was,  and  the  Court  found  in  it  a  simple 
basis  enabling  them  to  deal  with  the  matter  just  as  though  it  were 
land-rent. 

A  curious  and  ancient  right  was  the  subject  of  inquiry  in 
Murray  v.  PeUie  and  Others  (May  25,  1880,  17  S.  L.  R  570). 
Colonel  Murray  of  Polmaise  enjoyed  under  his  titles  a  right 
of  "one  tide's  fishing  of  salmon  yearly,"  whenever  he  should 
"please  to  make"  his  "option,"  in  certain  reaches  of  the  Forth 
belonging  to  the  defenders.  From  1676  the  right  had  been  exercised 
without  any  interruption.  The  defenders  owned  the  salmon- 
fishings  within  the  boimds,  but  their  titles  contained  no  reference 
to  the  right  claimed  by  Colonel  Murray.  The  Court  took  the  view 
that  the  pursuer  was  not  tied  down  as  to  any  tide  in  the  exercise 
of  his  right,  but  might  "  immediately  after  the  conclusion  of  one 
tide's  fishing,  and  seeing  what  the  produce  is,  say, '  I  will  take  that 
fishing  as  my  selection.'"  On  the  question  of  the  validity  of  the 
right  itself,  without  entering  further  into  the  matter,  we  may  say 
that  the  decision  in  the  case  of  Scott  of  Scotstarvit  in  1763  was 
deemed  sufficient  to  rule  in  favour  of  the  pursuer. 

The  last  decision  to  which  we  propose  at  present  to  refer  was 
pronounced  on  June  10,  1880,  by  the  Second  Division  in  the 
case  of  Yowng  and  Others  v.  FergtLsson-Smith  and  Others  (Nith 
Navigation  Commissioners)  (17  S.  L.  B.  637).  The  steam-tug 
Arabian,  belonging  to  the  pursuers,  had  been  injured  owing  to 
the  defenders'  operations  in  the  bed  of  the  river,  and  the  owners 
obtained  decree  in  1876  for  £150  damages  and  (recalling  Lord 
Shand's  interlocutor)  for  expenses,  amounting  to  £171  odd, "  against 
the  defenders  qua  Commissioners,  reserving  all  questions  of  personal 
liability  in  the  event  of  the  funds  of  the  trust  being  insufScient  to 
implement  this  decree."  The  Commissioners  had  no  funds  of  the 
trust  to  meet  the  demand  of  the  pursuers^  and  were  further  indebted 
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to  Lord  Hemes  and  to  Mr.  Maxwell  Witham  in  sums  amounting 
to  £5500,  with  almost  £2000  more  of  interest  as  at  July  1876. 
These  advances  had  been  obtained  from  these  two  gentlemen  to 
enable  them  to  carry  out  the  operations  authorized  by  their  Act 
(51  Geo.  III.  c.  147).  And  also  in  accordance  with  the  55th  section 
of  the  statute  empowering  them  to  borrow  and  to  grant  bonds  with 
assignations  of  their  rates  and  duties  in  security,  the  Commissioners 
liad  granted  bonds  to  Lord  Herries  and  Mr.  Maxwell  Witham  con- 
taining assignations  of  "  the  rates  and  duties  authorized  by  the  said 
Act  to  be  taken  and  levied,  with  power  to  demand  and  receive  the 
same  from  the  parties  liable  therefor;  and  also  with  power  to 
demand  and  receive  from  the  person  or  persons  who  may  for  the 
time  be  appointed  and  in  the  exercise  of  the  office  of  collector  and 
treasurer,  ...  or  other  person  receiving  the  same,"  etc.  This 
being  the  state  of  matters,  a  fresh  action  of  declarator,  payment, 
and  interdict  was  now  raised  by  Young  and  his  co-owners.  Thus 
it  will  be  seen  there  arose  apart  from  the  other  point  a  question  as 
to  whether  such  a  mode  of  proceeding  by  way  of  new  action — or  if 
it  be  preferred,  a  supplementary  action — was  competent.  The  Court 
decided  that  this  was  not  a  proper  course,  and  held  that  a  question 
of  this  kind  as  to  personal  liability  of  statutory  trustees  expressly 
reserved  by  decree  must  be  decided  in  the  same  process  and  by  the 
same  judges  as  it  was  originally  before.  As  to  the  other  matter, 
that  of  the  priority  of  the  claim  for  damages  to  the  bonds  and 
assignations  statutorily  granted  by  the  trustees,  th§  Court  held  that 
such  a  contention  by  the  pursuers  was  inadmissible. 
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{From  the  Albany  Law  Jourfial.) 

There  are  a  number  of  interesting  cases  of  contracts  for  the  ren- 
dition of  service  or  the  manufacture  of  articles  "  to  the  satisfaction  " 
of  the  recipient  The  question  has  been  discussed  whether  the  power 
of  pronouncing  his  dissatisfaction  is  arbitrary  in  the  party,  or  exists 
only  where  in  reason  and  good  conscience  he  may  be  dissatisfied. 

In  Zaleski  v.  Clark,  44  Conn.  218 ;  S.  C,  26  Am.  Rep.  446,  a 
sculptor  executed  a  bust  of  the  defendant's  deceased  husband,  under 
an  agreement  that  she  should  not  be  bound  to  accept  it  unless  she 
was  satisfied  with  it.  The  bust  was  artistically  executed,  was  a 
correct  copy  of  the  photograph  furnished  by  defendant,  and  was  a 
good  likeness ;  but  owing  solely  to  want  of  colour  in  the  material, 
lacked  lifelike  expression.  The  defendant  alleged  that  she  was 
not  satisfied  with  it,  and  refused  to  take  it.  Held,  that  uo  action 
would  lie  for  the  price.  Counsel  addressed  the  following  very 
ingenious  and  scholarly  argument  to  the  court : — 

"  The  most  that  can  be  claimed  is  that  the  contract  called  for  a 
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bust  which  should  be  satisfactory  as  far  as  the  character  of  the 
thing  ordered  and  the  nature  of  the  material  to  be  worked  upon 
would  admit.  That  it  was  satisfactory  in  this  respect  the  court 
expressly  finds.  The  satisfaction  to  be  met  was  a  reasonable 
satisfaction,  not  a  mere  whim  or  caprice.  That  the  bust  when 
finished  lacked  the  attractions  of  life  and  colour  was  no  more  a 
legal  ground  for  dissatisfaction  on  the  part  of  the  defendant,  who 
had  ordered  a  bust  to  be  made  out  of  plaster,  than  the  absence  of 
heat  and  upholstery  would  justify  a  similar  dissatisfaction  on  the 
part  of  one  who  had  ordered  from  a  mason-builder  the  four  walls  of 
a  house,  and  on  completion  the  residence  a  cheerless  one.  Such 
dissatisfaction  in  reference  to  works  of  art,  certainly,  is  too  much 
of  the  dreamy  and  poetic  order  to  be  properly  the  subject  of  legal 
recognition.  In  this  poetic  sense,  as  distinguished  from  the  legal, 
it  may  not  be  improper  to  recognise  it,  and  to  give  the  defendant 
our  sympathy,  as  was  the  case  with  Pygmalion,  of  mythological 
renown,  who,  a  sculptor  himself,  was  thus  afflicted,  and  who, 
mourning  over  the  one  imperfection  of  his  masterpiece,  is  repre- 
sented by  a  modern  dramatist  as  groaning  out  his  dissatisfaction  in 
this  wise: — 

*  No,  the  thing  is  cold,  duU  stone^ 
Shaped  to  a  certain  form,  bat  still  dull  stone^ 
The  lifeless,  senseless  mockery  of  life. 
The  gods  make  life,  the  sculptor  only  death ; 
The  merest  cutthroat,  when  he  plies  his  trade, 
Makes  better  death  than  I  with  all  my  skill.' 

"  In  consideration  of  the  fact  that  the  only  fault  found  with  the 
bust  was  that  it  failed  '  of  the  expression  of  the  deceased  during 
his  Ufe,'  and  further  that  this  failure  of  expression  was  due  solely 
'  to  the  nature  of  a  bust  as  a  dead  white  model,'  it  is  submitted 
that  the  dissatisfaction  of  this  defendant  and  that  of  the  mythological 
sculptor  are  identical."  It  is  highly  probable,  however,  that  even 
if  the  court  could  have  animated  the  bust,  as  Venus  animated  the 
statue  of  Pygmalion's  woman,  the  widow  would  still  have  been 
dissatisfied  with  such  a  small  fraction  of  her  late  lamented  lord. 
But  the  court  made  short  work  of  the  sculptor.  They  said :  "  In 
this  case  the  plaintiff  undertook  to  make  a  bust  which  should  be 
satisfactory  to  the  defendant  The  case  shows  that  she  was  not 
satisfied  with  it.  The  plaintifi*  has  not  yet  then  fulfilled  his  con- 
tract. It  is  not  enough  to  say  that  she  ought  to  be  satisfied  with 
it,  and  that  her  dissatisfaction  is  unreasonable.  She,  and  not  the 
court,  is  entitled  to  judge  of  that  The  contract  was  not  to  make 
one  that  she  ought  to  be  satisfied  with,  but  to  make  one  that  she 
would  be  satisfied  with.  Nor  is  it  sufficient  to  say  that  the  bust  was 
the  very  best  thing  of  the  kind  that  could  possibly  be  produced. 
Such  an  article  might  not  be  satisfactory  to  the  defendant,  while 
one  of  inferior  workmanship  might  be  entirely  satisfactory.  A 
contract  to  produce  a  bust  perfect  in  every  respect,  and  one  with 
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which  the  defendant  ought  to  be  satisfied,  is  one  thing;  au  under- 
taking to  make  one  with  which  she  will  be  satisfied  is  quite  another. 
The  former  can  only  be  determined  by  experts,  or  those  whose 
education  and  habits  of  life  qualify  them  to  judge  of  such  matteis. 
The  latter  can  only  be  determined  by  the  defendant  herself  It  may 
have  been  imwise  in  the  defendant  to  make  such  a  contract,  but 
having  made  it  he  is  bound  by  it"  (Why  did  not  the  sculptor 
paint  the  bust,  as  the  English  sculptor  Gibson  was  wont  to  do,  and 
as  the  ancient  Greeks  probably  did  ?)  It  rejoices  us  to  be  able  to 
say,  that  the  plaintiff  on  the  new  trial  which  the  court  granted  got 
judgment,  and  that  judgment  was  affirmed,  45  Conn.  397.  The 
same  testimony  was  intioduced  as  on  the  first  trial,  and  why  the 
result  was  the  converse  in  the  Appellate  court  passes  our  compre- 
hension. Perhaps  the  ingenious  counsel,  Mr.  T.  C.  Ingersoll,  can 
inform  us. 

The  court  founded  this  on  Brown  v.  Foster ^  113  Mass.  136 ;  S.  C, 
18  Am.  £ep.  463,  where  the  plaintiff  agreed  to  make  the  defendant 
a  satisfiactory  suit  of  clothes,  and  the  defendant  having  returned 
the  suit  as  unsatisfactory,  it  was  held  that  no  action  would  lie  for 
the  price.  The  court  there  said :  "  Even  if  the  articles  furnished 
by  him  were  such  that  the  other  party  ought  to  have  been  satisfied 
with  them,  it  was  yet  in  the  power  of  the  other  to  reject  them  as 
unsatisfactory.  It  is  not  for  any  one  else  to  decide  whether  a 
refusal  to  accept  is  or  is  not  reasonable,  when  the  contract  permits 
the  defendant  to  decide  himself  whether  the  articles  furnished  are 
to  his  satisfaction.  Although  the  compensation  of  the  plaintiff  for 
valuable  service  and  materials  may  thus  be  dependent  upon  the 
caprice  of  another  who  unreasonably  refuses  to  accept  the  articles 
manufactured,  yet  he  cannot  be  relieved  from  the  contract  into 
which  he  has  voluntarily  entered." 

In  Tyler  v.  Ames,  6  Lans.  280,  it  was  held  that  a  contract  to 
employ  an  agent  for  a  year,  if  he ''  could  fill  the  place  satisfactorily," 
may  be  terminated  by  the  employer  when  in  his  judgment  the 
agent  fails  to  meet  that  requirement  of  the  contract  The  court 
said :  •'  The  word  '  satisfactorily '  refers  to  the  mental  condition  of 
the  employer,  and  not  the  mental  condition  of  a  court  or  jury.  The 
right  of  determining  whether  the  plaintiff  filled  the  place  of  agent 
satisfactorily  must,  from  the  nature  and  necessity  of  the  case, 
belong  to  the  person  whose  interests  are  directly  affected  by  the 
plaintiff's  action.  To  require  the  employer,  under  such  a  contract, 
to  prove  that  plaintiff  did  not  fill  the  place  satisfactorily  would  be 
to  require  of  him  an  impossibility,  unless  his  own  oath  was  taken 
as  to  his  mental  status  on  the  subject.  If  he  is  required  to  prove 
facts  and  circumstances  that  would  justify  him  in  feeling  dissatisfied 
with  the  manner  plaintiff  filled  his  office,  it  would  be  annulling  this 
clause  of  the  contract,  as  without  such  a  clause  he  would  have  the 
right  to  dismiss  the  plaintiff  if  he  did  not  properly  perform  his 
duties.     The  question  is  quite  similar  to  the  one  that  is  sometimes 
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raised  on  chattel  mortgages,  containing  a  claase  authorizing  the 
mortgagee  to  take  the  property  and  sell  it  when  he  deems  himself 
insecure.  The  weight  of  authority  is  in  favour  of  the  right  of  the 
mortgager  to  take  and  sell  the  property  without  any  obligation  to 
prove  that  the  facts  and  circumstances  surrounding  the  parties 
justified  him  in  deeming  himself  insecure.  Huggans  v.  Fryer,  1 
Lans.  276;  Chadwick  v.  iawiJ,  29  Barb.  518;  Rich  v.  MUk,  20  id. 
616 ;  Hall  v.  Sampson,  19  How.  Pr.  481 ;  Farrellv.  Hildreth,  38  Barb. 
178."  To  the  same  effect  on  these  last  citations  are  Huebner  v. 
Koebke,  42  Wis.  319 ;  CKtu  v.  Libhy,  46  id.  123. 

In  M'Carren  v.  M^NvXty,*l  Gray,  1 39, the  same  doctrine  was  held  as 
to  a  contract  to  make  a  bookcase,  of  a  certain  kind  and  of  .certain 
dimensions,  "  in  a  good,  strong,  and  workmanlike  manner,  to  the 
satisfaction  "  of  one  of  the  defendants.  The  court  said :  "  It  may 
be  that  the  plaintiff  was  injudicious  or  indiscreet  in  undertaking 
to  labour  or  furnish  materials  for  a  compensation  the  payment  of 
which  was  made  dependent  upon  a  contingency  so  hazardous  or 
doubtful  as  the  approval  or  satisfaction  of  a  party  particularly  in 
interest.  But  of  that  he  was  the  sole  judge.  Against  the  con- 
sequences resulting  from  his  own  bargain  the  law  can  afford  him  no 
relief  Having  voluntarily  assumed  the  obligations  and  the  risk  of 
the  contract,  his  legal  rights  are  to  be  ascertained  and  determined 
solely  according  to  its  provisions." 

In  Hart  v.  Hart,  22  Barb.  606,  a  son  agreed  to  support  and 
maintain  his  father  during  his  life,  and  covenanted  that  if  at  any 
time  the  father  should  become  dissatisfied  with  living  with  him,  the 
son  would  pay  his  board.  Held,  that  the  father  had  a  right  to  quit 
the  family  of  his  son  whenever  he  became  dissatisfied,  without 
showing  a  good  excuse  for  leaving,  and  that  it  was  for  him  to  judge 
whether  there  was  good  cause  for  dissatisfaction.  The  court  said : 
*'  It  is  a  case  where  the  law  will  not  undertake  to  say  for  the  party 
he  must  be  satisfied  and  has  no  right  to  be  dissatisfied  with  living  in 
this  family ;  for  the  party  by  the  express  terms  of  the  contract  has 
made  his  own  feelings  the  sole  judge  of  the  matter.  Contentment 
and  satisfaction  with  a  man's  position  in  a  particular  family  is  a 
matter  which  the  law  will  not  assume  to  determine  for  him.  Neither 
will  it  do  the  converse,  and  say  he  had  no  cause  to  be  discontented 
and  dissatisfied,  and  therefore  he  cannot  be  regarded  as  dissatisfied." 

There  are  a  few  cases  that  look  in  the  opposite  direction : — 

In  Wettenvulgh  v.  Knickerbocker  Building  Association,  2  Bosw. 
381,  the  defendant's  articles  provided  that  in  case  any  member,  by 
sickness,  removal,  or  misfortune,  become  unable  to  pay  his  dues, 
he  might  withdraw, ''  and  in  case  the  board  of  trustees  are  satisfied 
as  to  the  grounds  of  withdrawal,  the  whole  amount  of  subscription 
paid  by  the  party  into  the  association  shall  be  returned."  Held, 
that  the  plaintiff  was  entitled  to  withdraw  and  a  return  of  his 
money  if  he  showed  such  facts  as  in  law  and  good  conscience  ought 
to  have  satisfied  the  trustees. 
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In  Manufacturing  Company  v.  Brush,  43  Vt.  528,  the  action  was 
founded  upon  a  contract  between  the  plaintiff  and  the  defendant, 
by  which  the  defendant  was  to  take  a  sugar  evaporator  of  the 
plaintiff  upon  trial,  and  pay  for  it  if  he  liked  it,  the  plaintiff  to  take 
it  back  if  he  did  not  like  it.  The  court  said:  ''The  trial  upon 
which  the  defendant  took  the  evaporator  was  to  be  had  for  the 
purpose  of  ascertaining  whether  the  defendant  liked  it  or  not,  and 
not  for  the  purpose  of  ascertaining  whether  it  was  equal  to  the 
plaintiff's  recommendations  of  it  or  not.  The  trial  was  to  be  had 
solely  with  reference  to  the  defendant's  wishes  in  respect  to  the 
machine  for  such  uses  as  he  might  find  he  could  make  of  it,  and 
not  with  any  reference  to  any  usefulness  of  it  for  other  persons.  To 
this  trial  the  defendant  was  bound  to  bring  honesty  of  purpose ; 
anything  short  of  that  would  not  determine  his  wishes  fairly,  but 
only  his  wilful  caprice  or  his  dishonourable  design.  To  it  he  was 
not  bound  to  bring  any  more  capacity  or  judgment  than  he  had, 
for  he  was.  only  to  ascertain  his  own  wishes,  and  these  could  be 
measured  by  no  judgment  or  capacity  but  his  own.  He  was  not  to 
determine  what  would  be  the  wishes  of  ordinary  persons  under  like 
circumstances,  and  therefore  was  not  bound  to  use  the  care  and 
skill  of  ordinary  persons  in  making  the  determination.  His  duty 
to  the  evaporator,  as  custodian  of  it,  is  not  now  here  in  question, 
but  only  his  duty  and  liability  under  the  contract  concerning  it 
This  duty  was  the  trial  of  it,  and  payment  for  it,  if  on  trial  of  it  he 
liked  it.  To  the  trial  the  charge  of  the  court  required  him  to  bring 
honesty  of  purpose  and  judgment  according  to  his  capacity  to 
ascertain  his  own  wishes,  and  refused  to  require  the  care  and  skill 
of  ordinary  persons  in  making  that  determination.  This  seems  to 
have  been  correct." 

Daggett  v.  Johnson,  49  Vt.  345,  was  an  action  for  the  price  of 
milk-pans.  The  court  said:  "The  contract  of  the  defendant 
requested  plaintiffs  to  deliver  the  pans  to  the  defendant,  and  he 
agreed  to  pay  them  therefor  $80  on  the  1st  of  July,  '  if  satisfied 
with  the  pans.*  We  think  the  ruling  of  the  court,  that  the  defendant 
had  no  right  to  say,  arbitrarily  and  without  cause,  that  he  was 
dissatisfied,  and  would  not  pay  for  the  pans,  was  sensible  and 
sound.  The  pans  were  made  with  appliances  to  graduate  the 
temperature  of  the  milk  by  running  water,  and  in  that  consisted 
their  excellence.  Without  these  they  were  like  other  pans,  save 
their  greater  capacity.  All  this  the  defendant  well  knew.  If  a 
man  orders  a  garment  made  of  given  material  and  fashion,  and  pro- 
mises to  pay  if  satisfied,  he  cannot  say  that  the  garment,  in  material 
and  manufacture,  is  according  to  the  order,  and  yet  refuse  to  test 
the  fit  or  pay  for  it.  He  must  act  honestly,  and  in  accordance  with 
the  reasonable  expectations  of  the  seller,  as  implied  from  the  con- 
tract, its  subject-matter  and  surrounding  circumstances.  His  dis- 
satisfaction must  be  actual,  not  feigned ;  real,  not  merely  pretended. 
Manufa^uring  Co.  v.  Brush,  43  Vt.  528." 
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II. 

It  results  from  what  has  previously  been  said  that  in  Scotland 
magistrates  have  no  power  to  reduce  terms  of  imprisonment  or 
amounts  of  fine  which  have  been  fixed  by  statute;  and  that  the 
law  with  reference  to  the  power  of  the  public  prosecutor  to  limit 
penalties  and  to  the  power  of  the  magistrate  to  dispense  with 
penalties  is  in  a  vague  and  uncertain  state. 

There  is,  however,  in  the  Scottish  magistrate  a  very  remarkable 
power  to  vary  penalties  in  another  direction.  He  may  direct 
immediate  imprisonment  where  the  statute  defining  the  offence 
authorizes  imprisonment  only  on  default  in  pajonent  of  the  penalty 
imposed.  The  authority  for  this  proposition  is  McDowell  arid 
Macleod  v.  Davidson  (1  Couper,  9).  The  offence  there  was  against 
the  Salmon  Fisheries  Act  of  1844,  wliich  authorized  imprisonment 
(for  a  period  not  exceeding  six  months)  only  on  failure  to  pay  a  penalty 
within  fourteen  days  after  conviction.  The  conviction  adjudged 
the  panel  to  pay  10s.  of  penalty  and  £6  of  expenses,  and  in  default 
of  immediate  payment  adjudged  the  panel  to  be  imprisoned  for 
twenty  days  "  unless  the  said  sums  shall  be  sooner  paid."  It  was 
argued  that  this  conviction  was  not  authorized  by  the  terms  of  sec. 
19  of  the  Summary  Procedure  Act,  1864  The  Court,  however, 
rejected  this  argument  and  upheld  the  conviction.  Lord  Ardmillan 
said, "  Under  former  Acts  a  period  of  fourteen  days  was  allowed 
for  payment,  and  during  that  time  the  convicted  parties  might 
escape.  One  of  the  objects  of  the  Procedure  Act  was  to  prevent 
that."  And  Lord  Cowan  said,  "  There  was  here  an  express  power 
to  decern  for  a  modified  penalty  recoverable  by  poinding  and  other 
execution,  and  the  respondent  was  here  liable  to  imprisonment  in 
default  of  recovery  for  a  period  not  exceeding  six  months ;  and  by 
the  latter  part  of  the  section"  (that  is,  sec.  19  of  the  Procedure 
Act,  1864),  "where  the  penalty  is  so  recoverable,  the  Sheriff  is 
empowered  to  issue  his  warrant  for  the  immediate  imprisonment 
in  lieu  of  granting  a  warrant  of  poinding  and  sale."  The  danger 
alluded  to  by  Lord  Ardmillan  is  no  doubt  a  very  real  one ;  and  the 
policy  of  sec.  19  is  further  indicated  by  the  direction  that  no  sale 
is  to  be  made  by  virtue  of  a  warrant  granted  under  the  Act  unless 
the  goods  are  sufficient  to  satisfy  the  penalty  and  expenses.  The 
Court,  however,  cannot  know  the  value  of  goods  before  they  are 
appraised  by  the  officer  of  Court,  nor  can  the  Court  estimate  the 
probability  of  a  convicted  party  escaping.  It  is  difficult  to  see 
how  in  pronouncing  sentience  the  judicial  discretion  can  be  exercised 
on  either  of  these  points.  And  if  it  be  impossible  to  exercise  a 
judicial  discretion,  arguments  founded  on  the  policy  of  the  Act  and 
appealing  to  that  discretion  lose  much  of  their  weight    As  matter 
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of  construction,  sec.  19  evidently  refers  to  a  case  in  which  but  for 
the  provisions  of  the  section  it  would  be  the  imperative  duty  of 
the  magistrate,  having  imposed  a  penalty,  to  grant  warrant  for 
poinding.  In  place  of  such  a  warrant  it  authorizes  the  substitu- 
tion of  immediate  imprisonment.  The  section  cannot  be  under- 
stood as  applying  to  a  case  in  which  the  magistrate  was  entitled  to 
select  between  penalty  and  imprisonment  without  the  option  of  a 
fine.  But  does  it  apply  to  a  case  in  which  the  only  power  to 
imprison  was  on  default  in  payment  or  recovery  after  a  time 
certain  ?  or  is  it  not  confined  in  terms  to  those  cases  in  which  the 
magistrate  was  entitled  to  offer  to  the  convicted  person  the  alter- 
natives of  payment  and  immediate  inprisonment  ?  The  arguments 
hinc  inde  are  obvious.  On  the  latter  construction,  it  is  said,  the 
power  given  by  the  section  was  not  required,  as  power  to  imprison 
immediately  already  existed.  But  to  this  it  seems  a  sufficient 
answer  to  refer  to  the  opposing  construction.  The  section  may 
not  be  confined  to  cases  in  which  the  power  already  existed, 
but  it  certainly  includes  them.  On  the  other  hand,  it  is 
a  sweeping  and  revolutionary  measure  to  confer  upon  the 
amateur  judges  who  administer  the  largest  part  of  the  criminal 
jurisdiction  a  general  power  to  convert  pecuniary  penalties  into 
terms  of  imprisonment.  This  is  something  totally  different  from, 
indeed  it  is  opposite  to,  the  principle  of  intrusting  to  the  magis- 
trate a  discretion  within  limits  as  to  the  amount  of  either  fine  or 
imprisonment,  or  even  the  power  to  reduce  the  punishment  from 
imprisonment  to  fine  or  penalty.  Against  such  discretionary 
powers  the  panel  requires  no  protection,  for  they  can  be  exercised 
only  to  his  advantage ;  but  against  the  power  of  individual  magis- 
trates to  increase  the  severity  or  alter  the  character  of  the  punish- 
ment, the  panel  requires  the  protection  of  the  usual  clauses  defin- 
ing the  maximum  amount  of  punishment.  But  tlie  object  of  all 
such  clauses  is  to  some  extent  defeated  if,  apart  from  the  provisions 
of  particular  statutes,  either  at  common  law  or  by  virtue  of  tlie 
provision  of  a  general  statute,  the  magistrate  may  convert  penalty 
into  imprisonment.  It  is  no  doubt  true  that  in  many  imaginable 
cases  it  may  be  really  a  merciful  thing  to  send  a  man  to  prison  if 
the  alternative  is,  for  instance,  to  distress  his  household  by  a  sale 
of  necessary  furniture.  We  have  already  expressed  a  doubt 
whether  the  expediency  of  not  granting  execution  against  moveables 
can  be  very  accurately  ascertained  by  the  magistrate  when  pro- 
nouncing sentence.  But  such  cases  are  exceptional  and  would  not 
justify  the  general  power  to  alter  the  character  of  sentences  which 
is  claimed  under,  and  indeed  decided  to  be  given  by,  sec.  19  of  the 
Procedure  Act.  It  does  not  seem  to  matter  nuich  to  the  panel 
whether  a  sentence  of  imprisonment  is  described  as  being  by  way 
of  recovery  of  penalty,  or  as  in  nwdum  pcenx.  The  galling  fact  of 
imprisonment  is  the  same,  whether  the  prisoner  knows  that  he  is 
paying  the  fine  by  his  personal  suffering  (which  is  in  modum  pcnuB) 
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or  whether  he  knows  that  he  might  be  liberated  in  due  course  of 
law  by  paying  a  sum  which  he  cannot  raise,  or  which  possibly  the 
imprisonment  has  destroyed  his  only  chance  of  raising.  That  a 
definite  or  indefinite  term  of  imprisonment  can  be  shortened  by 
payment  is  of  course  a  most  important  distinction  to  those  who 
can  pay  or  get  the  money  from  their  friends  (and  friends  some- 
times grow  cool  towards  a  man  who  has  got  into  gaol),  but  it 
does  not  affect  the  general  observations  we  have  made.  One  con- 
struction of  sec.  19  may  be  suggested,  which  is  perhaps  not  open  to 
some  of  the  difficulties  indicated  above.  It  may  be  assumed  that 
the  power  to  imprison  immediately  given  by  the  special  Act  is 
purely  a  power  of  recovery,  and  must  therefore  be  expressed  as 
" until  liberated  in  due  course  of  law,"  or  "unless  sooner  paid;" 
while,  on  the  other  hand,  the  power  to  imprison  immediately  given 
by  the  Procedure  Act  is  a  power  to  punish  by  a  definite  term  of 
imprisonment  without  reference  to  the  payment  or  non-payment 
of  penalty.  This  would  not  avoid  the  objections  of  principle  which 
we  have  stated,  but  it  would  render  less  unintelligible  the  pro- 
visions of  the  statute.  It  was,  however,  rejected  in  M'DowdVs  case, 
where  the  immediate  imprisonment  was  "  unless  the  same  shall 
be  sooner  paid,"  i.e.  paid  before  the  expiry  of  the  limited  period  of 
imprisonment;  and  the  conviction  was  sustained  without  obser- 
vation on  this  point.  That  what  sec.  19  authorizes  is  instant 
execution  by  imprisonment  also  appears  from  the  case  of  Holland 
(5Irv.  561). 

The  next  important  point  dealt  with  by  the  Summary  Jurisdic- 
tion Act,  1879,  is  the  scale  of  imprisonment  for  non-payment 
of  money.  Sec.  5  of  the  Act  contains  such  a  scale.  The  two 
limits  are  that  where  the  fine,  which  is  not  paid  or  recovered, 
does  not  exceed  ten  shillings,  the  imprisonment  is  not  to  exceed 
seven  days ;  and  where  the  fine  exceeds  £10,  the  imprisonment  is 
not  to  exceed  three  months.  This  scale  will  apply  to  every  case, 
whether  under  the  Act  of  1879  or  under  any  other  Act  past  or 
future,  and  it  will  displace  express  enactments  to  the  contrary 
(t.e.  authorizing  different  terms  of  imprisonment  on  default)  in 
previous  statutes.  It  would  at  first  appear  that  there  is  too  rigid 
a  uniformity  about  such  a  general  scale  for  all  classes  of  offences. 
It  may  be  said,  if  Parliament  has  thought  right  in  a  variety  of 
statutes,  creating  or  defining  offences,  to  prescribe  extremely 
different  periods  of  imprisonment  on  default,  this  must  have  been 
from  a  consideration  of  the  differences  in  the  nature  or  character 
of  the  various  classes  of  offences,  or  of  the  delinquency  involved  in 
the  non-payment  of  the  various  fines  imposed,  or  of  the  compulsitor 
required  to  enforce  payment;  and  it  is  therefore  improper  to 
reduce  all  such  imprisonments  to  one  level.  But  the  section 
prescribes  only  maximum  periods.  The  twofold  object  is  thus 
gained  of  allowing  a  considerable  latitude  to  the  discretion  of  the 
magistrate  who  hears  the  complaint  and  imposes  the  fine,  and  at 
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the  same  time  of  protecting  conWcted  persons,  who  are  sentenced 
to  pay  fines,  against  oppressive  and  unreasonable  periods  of 
imprisonment  on  defaolt,  which  might  readily  occur  in  the  large 
number  of  cases  where  the  statute  does  not  define  the  period.  The 
principle  of  such  a  general  scale  is  not  new  in  England  It 
occurred  in  the  Small  Penalties  Act  of  1865  (28  and  29  Vict  c. 
127),  but  in  the  present  Act  a  considerable  reduction  has  been 
made  on  the  maximum  periods.  In  Scotland  there  is  no  such 
general  scale.  The  periods  of  imprisonment  on  default  in  payment 
depend  on  the  provisions  of  the  special  Acts.  One  common  pro- 
vision is  that  at  the  end  of  a  specified  period  the  convicted  person 
shall  be  entitled  to  liberation  though  the  penalty  has  not  been 
paid ;  and  where  there  is  no  such  provision,  and  no  special  pro- 
vision made  for  recovery  of  a  penalty,  and  also  where  the  penalty 
is  recoverable  by  "action,  civil  process,  or  diligence"  (whatever 
these  wonderful  alternatives  may  mean),  the  Procedure  Act,  sec. 
18,  sub-sec.  6,  authorizes  a  warrant  to  detain  "  until  liberated  in  due 
course  of  law,"  but  this  warrant  is  not  given  until  after  the  period 
allowed  for  execution.  In  proper  criminal  cases,  indeed,  the 
specification  of  a  period  at  the  expiry  of  which  the  prisoner  is  to 
be  discharged,  whether  or  not  the  penalty  is  paid  or  caution  found, 
is  an  integral  part  of  a  sentence  under  Sir  William  Itae's  Act. 
And  immediate  imprisonment  "  until  liberated,"  etc.,  seems  now  to 
be  competent  wherever  the  special  Act  does  not  expressly  exclude 
imprisonment. 

This  is  the  effect  of  the  decision  in  Murray  y.  Jones  (2  Couper,  284). 
Mr.  MoncreifT  in  his  work  on  Keview  in  Criminal  Cases  challenges 
the  soundness  of  this  decision  on  another  ground.  It  appears  that 
the  judgment  in  that  case  specified  the  term  of  imprisonment, 
although  the  special  Act  did  not  do  so.  This  was  probably  not  in 
terms  of  the  Summary  Procedure  Act,  as  Mr.  Moncreifi*  suggests, 
and  the  sentence  ought  to  have  been  "  until  liberated,"  etc  But 
if  the  substance  of  the  matter,  and  not  mere  phraseology,  is  looked 
to,  there  is  in  one  sense  Uttle  diflerence  between  the  two  forms  of 
sentence,  so  long  as  the  power  remains  to  terminate  the  imprison- 
ment by  payment  of  the  fine.  In  the  one  case  the  period  is 
definite,  in  the  other  indefinite.  In  the  one  liberation  takes  place 
at  the  expiiy  of  the  period  without  reference  to  the  payment  of  the 
fine ;  in  tlie  other  the  period  terminates  only  with  payment  of  the 
fine  in  some  form.  In  the  latter  case  both  fine  and  imprisonment 
are  suffered ;  in  the  former  it  is  by  no  means  clear  that  the  liability 
for  the  fine  ceases  when  the  specified  term  of  imprisonment  has 
been  endured.  It  is  no  doubt  said  to  be  execution,  but  it  is  execu- 
tion for  the  purpose  of  securing  payment.  There  are  difierences 
between  the  two  forms  of  sentence,  but  they  have  this  in  common, 
that  in  both  the  alternative  lies  with  the  convicted  person.  In 
neither  is  he  sent  to  prison  if  he  is  able  and  willing  to  pay ;  and 
in  both  probably  he  may  terminate  his  imprisonment  by  payment 
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after  it  has  begun.  There  is  no  authority  on  the  question  whether, 
after  a  specified  term  of  imprisonment  has  begun,  payment  of  line 
will  have  the  effect  of  liberating,  or  whether  the  payment  must 
be  made  before  the  imprisonment  has  begun.  On  principle  there 
can  be  little  doubt  that  payment  at  any  time  will  terminate  the 
imprisonment.  The  sentence  in  Hurrays  case  was,  "unless  the 
said  penalty  is  sooner  paid.''  It  may  be  that  in  practice  these 
words  are  regarded  as  meaning  before  the  warrant  to  imprison  is 
executed.  But  this  is  not  their  proper  meaning.  Such  an  inter- 
pretation would  practically  convert  the  power  to  imprison  by  way 
of  execution  or  for  recovery  of  penalty  into  a  power  to  imprison 
without  the  alternative  of  penalty.  In  a  large  number  of  cases  it 
must  obviously  be  impossible  for  convicted  persons  to  make  instant 
payment  of  the  penalties  imposed. 

The  Summary  Jurisdiction  Act  (sec.  5)  directs  that  the  imprison- 
ment imposed  according  to  the  general  scale  in  lieu  of  fine  is  to 
be  without  hard  labour,  unless  where  such  is  authorized  by  the 
special  Act,  and  then  only  if  the  Court  think  the  justice  of  the 
case  requires  it.  This  is  a  humane  provision,  scarcely  necessary  in 
the  case  of  hard  labour  not  being  authorized  by  the  special  Act, 
because  then  there  would  be  no  warrant  for  the  hard  labour,  and  a 
sentence  containing  it  would  be  totally  bad.  The  important  part 
of  the  section  is  that  which  gives  the  Court  a  general  power  to 
dispense  with  hard  labour  (where  that  might  legally  be  imposed) 
according  to  the  justice  of  the  case.  There  is  on  this  subject  no 
general  provision  in  the  Summary  Procedure  Act  of  1864,  the 
18th  section  merely  declaring  that  where  any  statute  requires  it 
the  Court  may  add  to  the  warrant  of  imprisonment  a  direction  to 
keep  the  prisoner  at  hard  labour.  If  a  general  law  to  the  effect 
stated  were  extended  to  Scotland  it  would  no  doubt  prevent  such 
questions  rising  as  occurred  in  the  cases  of  Fergv^son  v.  Thow  (4 
Irv.  190),  and  Tague  v.  Smith  (5  Irv.  192),  previously  noticed.  It 
was  discussed  there  whether  hard  labour  was  so  essential  a  part  of 
the  punishment  provided  by  the  statute  that  it  might  competently 
be  omitted  from  the  complaint  by  the  procurator  fiscal,  or  was  not 
an  aggravation  which  it  was  in  the  discretion  of  the  magistrate  to 
award  or  not  In  the  one  case,  under  the  Poor  Law  Act  of  1845, 
it  was  held  that  hard  labour  was  merely  an  aggravation,  but  it  was 
not  laid  down  as  general  law  that  hard  labour,  by  whatever  statute 
imposed,  is  merely  an  aggravation.  Indeed,  in  Ferguson's  case  the 
sentence,  pronounced  under  the  Master  and  Servant  Act  of  1824, 
was  suspended  because  it  did  not  contain  hard  labour.  Probably 
the  greater  number  of  statutes  creating  offences  and  authorizing 
hard  labour  as  part  of  the  punishment  are  expressed  ''with  or 
without  hard  labour  "  so  as  expressly  to  confer  a  discretion  in  the 
matter.  If  this  be  so,  there  is  the  less  reason  why  the  same  dis- 
cretion should  not  be  extended  to  all  cases ;  and  it  may  be  added 
that  it  is  for  many  reasons  preferable  that  such  questions  of 
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remedy,  procedure,  punishment,  etc.,  should  be  regulated  by  general 
statutes,  from  which  the  necessary  exceptions,  if  any,  may  be  made 
by  special  statute. 

The  next  important  provision  of  Sir  Eichard  Cross's  Act  is  to 
the  eflfect  that  sums  of  money  recoverable  before  the  justices  on 
complaint  and  not  on  information  are  to  be  treated  as  civil  debts ; 
i,e.  no  warrant  of  imprisonment  issues  as  matter  of  course  on 
default  in  payment.  The  new  legislation  will  be  found  in  sees.  6 
and  35  of  the  Act  of  1879.  Its  effect  is  very  much  to  put  small 
debts  recovered  before  the  justices  in  the  same  position  as  other 
debts.  Just  as  under  the  Debtors'  Act,  1869,  a  limited  power  to 
imprison  for  six  weeks  or  until  payment  is  given  to  the  County 
Court  judge,  the  debt  being  due  under  the  judgment  or  order  of 
a  competent  court,  so  now  in  the  Justice  of  the  Peace  Court,  if 
default  in  payment  is  made  under  an  order  directing  payment,  a 
similar  commitment  may  be  obtained  only  upon  proof  that  the 
defaulter  has,  or  had  since  the  date  of  order,  the  means  of  paying, 
and  that  he  refuses  or  neglects  to  pay.  For  the  purpose  of  com- 
paring these  provisions  with  the  law  of  Scotland  it  is  unnecessary 
to  determine  exactly  in  what  cases  a  sum  of  money  is  in  England 
properly  recoverable  by  information,  and  in  what  cases  by  com- 
plaint. The  general  distinction  is  between  criminal  and  civil  pro- 
ceedings, although  the  English  complaint  may  possibly  be  used 
for  the  recovery  of  sums  which  would  in  the  language  of  the 
Summary  Procedure  Act  be  described  as  penalties  or  in  the  nature 
of  penalties.  About  the  law  of  Scotland  there  is  no  doubt.  Wher- 
ever the  sum  sought  to  be  recovered  is  a  penalty,  or  of  the  nature 
of  a  penalty,  then  the  machineiy  of  the  Summary  Procedure  Act, 
and  particularly  of  sees.  18  and  19  thereof,  and  relative  schedule, 
applies,  and  a  warrant  to  imprison,  either  immediate  or  on  default 
of  payment  or  recovery,  either  for  a  term  specified  or  "  until  liber- 
ated," etc.,  is  competent  in  every  case.  Further,  it  is  quite  settled 
by  the  case  of  Lawson  v.  Jopp  (15  D.  392),  if  indeed  it  was  ever 
doubted,  that  penalties  decerned  for  on  conviction  of  a  statutory 
offence  are  not  civil  debts  within  the  protection  of  5  and  6  Will 
IV.  c.  30,  and  therefore  that  recovery  by  imprisonment  is  perfectly 
lawful  though  the  pecuniary  amount  of  the  penalty  is  less  than 
£8,  6s.  8d.,  exclusive  of  interest  and  expenses.  But  as  regards  all 
sums  above  £8,  6s.  8d.,  for  which  the  decree  of  a  court  or  a  regis- 
tration decree  of  consent  has  been  obtained,  the  ordinary  common 
law  of  Scotland  applies  that  the  money  may  be  recovered  by  all 
the  forms  of  personal  diligence ;  and  it  is  not  the  common  law  of 
Scotland  that  a  creditor  must  discuss  the  estate  of  his  debtor  before 
he  proceeds  against  his  person.  The  law  of  England,  on  the  other 
hand,  while  giving  greater  facilities  for  the  attachment  of  real 
'  estate  in  execution  of  debt,  has,  partly  under  Lord  Campbell's  Act 
of  1838  and  chiefly  under  the  Debtors'  Act  of  1869,  reduced  the 
remedy  of  diligence  against  the  person  to  a  very  narrow  scope ;  but 
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sums  recovered  by  summary  complaint  before  the  justices  were 
apparently  left  in  a  different  position.  Assuming  that  all  sums 
considered  by  Scottish  law  to  be  penalties  would  in  England  be 
recovered  by  information,  it  may  be  inquired  in  what  cases  in 
Scotland,  if  any,  is  it  desirable  on  the  analogy  of  sees.  6  and  35 
of  the  English  Act  of  1879  to  restrain  the  operation  of  personal 
diligence  at  common  law  ?  There  may  be  many  classes  of  such 
cases,  but  no  public  inquiry  has  taken  place.  Indeed  no  public 
inquiry  took  place  in  England,  and  the  Act  of  1879  was  passed 
very  much  on  the  personal  responsibility  of  the  Home  Secretary, 
who  had  no  doubt  availed  himself  of  the  official  channels  of  infor- 
mation upon  the  subject.  Some  difficulty  has  occasionally  been 
found  in  Scotland  in  deciding  on  which  side  of  the  boundary  line 
between  penalty  and  sum  of  money  due  a  particular  case  falls. 
Thus,  in  the  case  of  Holland  v.  Oarichalland  Coal  Co.  (5  Irv.  561) 
it  was  held  that  the  provisions  of  sec.  19  of  the  Summary  Pro- 
cedure Act,  1864,  applied  to  a  case  of  compensation  awarded  under 
sec.  9  of  Lord  Elcho's  Master  and  Servant  Act,  1867  (30  and  31 
Vict.  c.  141),  against  a  collier  for  absenting  himself  from  his 
masters  employment  without  just  cause  or  lawful  excuse.  The 
form  of  judgment  in  that  case  was  a  conviction,  and  it  was  certain 
that  the  Summary  Procedure  Act  might  be  competently  used  under 
the  Master  and  Servant  Act.  The  magistrate  might  in  terms  of 
sec.  9  have  imposed  a  fine,  but  he  gave  a  decree  for  compen- 
sation. The  Master  and  Servant  Act  itself  provided  that  sums  of 
money  might  be  recovered  by,  inter  alia,  imprisonment  subject  to 
the  provisions  of  the  Procedure  Act.  The  Court  held  that  com- 
pensation was  certainly  not  a  penalty,  but  that  the  machinery  for 
recovering  penalties  had  been  made  applicable  by  the  statute  of 
1867  to  the  case  of  compensation.  In  Bobertson  v.  Duke  of  Athole 
(1  Couper,  348)  the  complaint  was  taken  under  the  Dunkeld  Bridge 
Act  of  1803,  in  which  of  course  there  could  be  no  reference  to  the 
Procedure  Act  of  1864.  The  complaint  was  not  merely  for  penalty 
and  expenses,  but  for  damage  done  by  malicious  destruction  of 
property.  The  a,ct  here  causing  the  damage  was  one  criminal  by 
the  common  law  of  Scotland.  Besides  this  the  Bridge  Act  authorized 
imprisonment  on  default  in  paying  damages ;  at  least  so  the  High 
Court  held  upon  construction.  The  Lord  Justice-General  said, 
"  It  is  all  a  penalty :  the  whole  thing  added  together  is  a  penalty  or 
fine.  It  is  a  punishment  for  a  criminal  offence ;  and  I  do  not  know 
what  a  penalty  is,  if  the  pecuniary  punishment  of  a  criminal  offence 
is  not."  And  Lord  Ardmillan,  speaking  of  the  fine  and  the  damages, 
says,  "  It  does  not  enact  these  as  two  separate  or  separable  things. 
It  enacts  them  as  forming  in  combination  the  proper  penalty  which 
the  law  awards  for  the  offence  which  the  statute  creates,  that 
offence  being  a  violent  and  a  malicious  act."  In  Local  AvihorUy 
of  Selkirk  v.  Brodie  (3  Couper,  400),  in  which  case,  however,  there 
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was  a  serious  difference  of  opinion  on  the  Bench,  it  was  held  that 
an  appeal  was  competently  taken  to  the  High  Court  under  the 
Summary  Prosecutions  Appeals  Act^  1875,  in  a  petition   under 
sec.  105  of  the  Public  Health  Act  to  recover  from  a  proprietor 
the  cost  of  works  executed  by  the  Local  Authority  under  sec. 
24  of  the  Act.     This  involved  that  the  petition,  though  merely 
asking  decree  for  a  sum  of  money,  might  have  been  brought  under 
the  Summary  Procedure  Act.    The  Act  of  1867  authorizes  imprison- 
ment for  a  specified  period  in  default  of  payment  in  a  proceeding 
under  sec.  105.     It  would  rather  appear  that  in  this  the  substance 
of  the  penalty  was  absent,  viz.  some  wrongful  act  or  neglect  for 
which  the  sum  of  money  may  be  said  to  be  the  penalty  or  fine. 
The  leading  definition  of  penalty  in  the  Summary  Procedure  Act 
(sec.  2)  is,  "  any  sum  of  money  which  may  under  the  authority  of 
any  Act  of  Parliament  be  recoverable  from  any  person  in  respect 
of  the  contravention  of  a  statutory  requirement  or  prohibition." 
It  must  be  kept  in  view  that  it  is  only  for  purposes  of  jurisdiction, 
for  deciding  to  which  Court  an  appeal  lies,  that  the  28th  section  of 
the  Summary  Procedure  Act  defijies  proceedings  as  criminal  or  civil 
by  the   warrant  to  imprison  appearing  in  the  conviction.      The 
section  itself  assumes  that  many  complaints  (it  may  be  for  penalties) 
are  for  the  purposes  of  appeal  civil  proceedings.    The  forms  of 
execution  (precisely  similar)  authorized  by  the  13th  section  of  the 
Small  Debt  Act  and  the  9th  and   11th   sections  of  the  Debts 
Becovery  Act  are  too  familiar  to  require  more  than  reference. 
In  these  cases,  and  indeed  under  the  Personal  Diligence  Act,  in 
every  money  decree  issued  in  Scotland,  there  is  expressed  or 
impUed  a  power  to  imprison.    It  is  therefore  idle  to  contend,  as  was 
done  in  the  case  of  Brodie,  that  the  possibility  of  granting  a  warrant 
to  imprison  to  aid  the  recovery  of  a  sum  of  money  stamps  that  sum 
of  money  with  the  character  of  a  penalty.     Indeed  we  have  stated 
it  as  an  important  and  interesting  question  in  what  class  of  decrees 
for  civil  debt  the  power  of  instant  imprisonment  ought  to  be  relaxed. 
Our  impression  that  the  Act  5  and  6  WilL  IV,  c.  70,  excluding  im- 
prisonment for  sums  below  £8,  6s.  8d.,  has  been  found  in  Scotland 
a  very  fair  protection  against  the  abuse  of  diligence  against  the 
person.    But  the  general  question  has  been  raised  in  the  Fraudulent 
Debtors'  Bill  of  this  Session;  and  although  no  evidence  on  this 
feature  of  it  was  laid  before  the  Select  Committee,  it  is  to  be 
hoped  that  the  Scottish  legislators  will  not  forget  to  look  at  the 
Act  of  1879. 

(To  be  continued,) 
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Supplement  to  Dr.  John  CooKs  Styles  of  Writs,  Forms  of  Procedure 
and  Practice  of  the  Church  Courts  of  Scotland,  bringing  down 
the  Law  of  the  Church  to  1880.  By  the  Eev.  G.  Cook,  B.D. 
Edinburgh :  T.  &  T.  Clark.     1880. 

This  is  a  collection  of  the  Forms,  Styles,  etc.,  indicated  in  the 
title,  and  will  no  doubt  be  of  service  to  those  for  whom  it  is  more 
immediately  intended.  It  would,  however,  have  been  rendered 
much  more  easy  of  reference  had  there  been  a  table  of  contents, 
or  some  means  of  readily  finding  out  the  particular  information 
required. 

Rivista  penale  di  Dottrina,  Legislazione  e  Ouirisprudenza,  Volume 
xii.  fascicolo  ii.     Maggio  1880.     Firenze. 

This  is  a  monthly  number  of  a  Criminal  Law  Review  published  in 
Florence.  It  extends  to  more  than  one  hundred  pages  of  closely- 
printed  matter,  and  deals  largely  in  italics  and  double  columns. 
The  Review  itself  is  now  in  its  sixth  year  of  life.  It  covers  a 
great  deal  of  ground.  There  is  a  section  devoted  to  the  science  of 
penal  law.  Again,  a  careful  watch  is  kept  over  criminal  legislation 
both  in  1 1  aly  and  abroad,  with  a  special  view  to  hints  for  improve- 
ment at  home.  The  conductors  seem  to  plume  themselves  chiefly 
on  their  labours  in  respect  to  the  project  of  a  new  Italian  penal 
code,  which  has  been  simmering  for  the  last  six  years.  Then  there 
are  reports  of  cases  in  Italy,  France,  Belgium,  Spain,  Austria,  and 
Germany,  collections  of  foreign  codes,  reports  of  Parliamentary 
discussions,  occasional  notes  and  notices  of  books.  All  this  is  to 
be  had  for  less  than  half-a-crown  a  number.  It  is  sad  to  have  to 
acknowledge  that,  among  the  score  of  foreign  contributors  whose 
names  are  given,  there  is  not  one  representative  of  the  English 
tongue ;  not  a  man  to  stand  up  for  habeas  corpus  and  the  "  palladium 
of  English  liberty."  One  of  these  learned  persons  hails  from 
Malta,  where  he  is  probably  interested  in  administering  the  code 
which  the  late  Sheriff  Jameson  helped  to  frame ;  but  Guiseppe 
Falzon  can  scarcely  be  the  name  of  a  man  who  is  entitled  to  stand 
up  for  the  institutions  of  his  fellow-subjects  in  the  sister  isles  of 
Great  Britain  and  Ireland. 

How  is  it  possible  to  account  for  the  quantity  of  periodical  legal 
literature  in  Italy  ?  In  England,  if  we  do  not  include  the  Law 
Reports,  there  are  no  more  than  three  or  four  legal  periodicals, 
none  of  them  of  a  high  class.  In  Scotland  we  cannot  count  more 
than  two.  In  Italy,  on  the  other  hand,  it  would  seem  as  if  every 
little  ambitious  country  town  had  its  law  journal.  Rome  has  only 
one,  but  Turin  has  two,  and   Florence  three.    Naples,  Milan, 
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Modena^  Palermo,  Messina,  Catania,  Venice,  Bologna,  and  even 
Trani,  and  Beggio-Emilia  have  each  one.  Few  if  any  of  these  are 
of  the  high  class  to  which  this  present  Beview  belongs.  Yet  does 
not  the  Yeiy  existence  of  all  these  broAurts  indicate  that  the  old 
Italian  aptitude  for  law  has  been  revived  in  the  new  kingdom; 
and  may  we  not  expect  better  results  from  the  comparative  method 
adopted  by  this  Seview  than  from  the  happy-go-lucky  mode  of 
l^lishUing  which  prevails  on  this  side  of  the  Channel,  thanks  to 
our  insularity  and  our  habit  of  thinlnng  of  ourselves  as  leagues 
ahead  of  the  rest  of  the  wodd  in  all  the  dements  of  civilization  ? 


^Cke  Mndh. 


Lard  Jusiice  BramweU  on  Employer^  Liability. — ^The  following 
letter  has  been  addressed  by  Lord  Justice  Bramwell  to  Sir  H. 
Jackson,  Q.a,  ILP.:— 

Whsai  a  new  law  is  proposed,  it  may  aeem  to  some  of  little  consequence 
what  is  the  old  law,  or  the  reason  for  it.  The  only  question,  it  may  be 
said,  is.  Will  the  new  law  be  good  I  I  should  not  think  so.  Those  who 
propose  to  make  a  law,  in  truth  propose  to  alter  what  exists,  and  should 
give  a  good  reason  for  the  change  in  all  cases.  Bat  most  certainly 
should  they  do  so  when  the  new  law  is  proposed  on  account  of  some 
allied  haidship  or  anomaly  in  the  old  law. 

'Hub  is  the  case  in  the  proposed  alteration  of  the  law  as  to  the  liability 
of  employers  for  negligence  of  a  servant  causing  damage  to  a  feQow- 
servant.  It  is  said  that  the  ftTiating  law  is  anomalous,  and  that  it  is  an 
exception  to  the  general  rule  that  makes  employers  liable  for  the  n^;ii- 
gence  of  their  servants,  a  grievance  to  workmen,  and  a  grievance  without 
justification.  It  is  somehow  supposed  that,  as  a  matter  of  natural  right, 
something  that  exists  in  the  nature  of  things,  employeis  are  liable  for 
injuries  occasioned  by  their  servants'  n^ligenoe,  and  that  to  except 
fellow-servants  from  this  rule  is  unjust  and  unreascmable. 

Now,  this  is  an  entire  mistake;  and  it  is  really  wonderful  how  not 
only  those  who  are  not  lawyers,  but  lawyers  who  ought  to  know  better, 
are  under  the  impression  I  have  mentioned.  It  becomes  necessaiy  to 
begin  at  the  b^iiming,  and  state  some  entirely  elementary  rules  of  law. 

The  primary  rule  is,  that  a  man  is  liable  for  his  own  acts,  and  not  for 
those  of  others^  A  man,  as  a  rule,  is  no  more  liable  for  the  wrongs  done 
by  another  than  he  is  for  his  debts.  The  cases  in  which  he  is  liable  are 
exceptions  to  the  rule,  and  not  the  rule.  I  will  proceed  to  state  the 
excepticMis. 

I.  When  a  man  undertakes  to  do  or  perform  any  work,  he  undertakes 
that  it  shall  be  done  or  performed  with  reasonable  care  and  skilL  If  he 
does  or  performs  it  himself,  and  is  n^ligent  or  unskilful,  and  damage 
results,  he  is  liabla  So  he  is  if  he  does  or  performs  it  not  himself,  but  by 
«<Knt  or  deputy.     For  instance,  if  a  smith's  servant,  in  shoeing  a  horse. 
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hurts  it  by  negligence,  the  master  is  liable ;  so  would  he  be  if  he  got  a 
neighbouring  smith  to  shoe  the  horse,  and  he  injured  the  horse  by  his 
negligence.  So  a  railway  company  that  undertakes  to  carry  a  passenger 
from  A.  to  B.  is  liable  for  damage  occasioned  to  the  passenger  by  the 
negligence  of  its  servants ;  so,  also,  is  it  liable  if  the  damage  was  occa- 
sioned beyond  its  own  line,  by  the  negligence  of  the  servants  of  another 
company  who  were  the  agents  of  the  first  company  for  the  completion  of 
the  journey.  For  example,  if  the  contract  of  carriage  was  from  London 
to  ^bivemess,  and  part  of  the  journey  was  in  the  carriages  and  with  the 
servants  of  a  Scotch  railway  company,  the  first  company  would  be  liable 
on  their  contract  that  due  care  should  be  used  throughout  In  these  cases 
no  question  of  master  and  servant  arises ;  the  question  is  one  of  contract. 
He  has  contracted  that  a  certain  thing  shall  be  done  in  a  certain  way  ;  he 
has  not  done  it  according  to  his  contract,  either  by  himself  or  his  deputy. 
The  reason  of  this  liability  is  obvious.  The  parties  have  contracted  for 
care.     In  this  case  the  servant  or  agent  is  not  liabla 

2.  The  next  case  in  which  a  man  is  liable  for  the  act  of  another  which 
causes  injury  is,  where  he  has  caused  or  commanded  that  act.  If  A. 
orders  or  procures  B.  to  beat  C,  A.  is  as  much  liable  to  C.  as  though  he, 
A.,  had  given  all  the  blows.  So  if  a  man  employs  a  builder  to  build  a 
house  of  such  a  size,  and  in  such  a  place,  that,  when  built,  it  will  obscure 
his  neighbour's  lights,  he  is  as  much  liable  as  though  he  built  the  house 
with  his  own  hands.  This  class  of  cases  also  has  nothing  to  do  with  the 
relation  of  master  and  servant  The  employer  is  equally  liable  whether 
the  person  who  did  the  act  complained  of  was  his  servant^  or  his  agent, 
and  not  his  servant.  In  this  case  the  actual  doer  of  the  act — viz.  the 
builder  who  built  the  house,  the  man  who  actually  did  the  wrong — would 
also  be  liable.  The  reason  of  this  rule  is  obvious.  The  wrong  has  been 
done  by  him  who  procured  it  as  much  as  by  the  actual  doer,  and  the 
maxim  qui  facit  per  alium  facit  per  se  applies. 

3.  There  is  a  third  class  of  cases  in  which  a  man  is  liable  for  the  act 
of  another.  If  a  servant — acting  within  the  scope  of  his  authority — by 
negligence  injures  one  of  the  outside  world  (an  expression  I  will  explain 
presently),  his  master  is  liable.  It  will  be  observed  that  four  things  are 
necessary  to  constitute  this  liability.  First,  the  actual  doer  of  the  mischief 
must  be  a  servant  of  the  person  sought  to  be  made  liable.  It  is  not 
enough  he  is  employed,  if  not  as  a  servant  If  I  employ  my  servant  to 
pull  down  a  waU,  and,  by  his  negligence,  he  iiijures  a  passerby,  I  am 
liable.  If  I  employ  a  firm  of  builders  to  do  it,  I  am  not  liable.  The 
same  thing  is  true  if  I  employ  a  working  bricklayer.  I  do  not  know  that 
it  is  necessary  to  define  or  describe  a  servant  Shortly,  the  relation  of 
master  and  servant  exists  where  the  master  can  not  only  order  the  work, 
but  how  it  shall  be  done.  When  the  person  to  do  the  work  may  do  it 
as  he  pleases,  then  such  a  person  is  not  a  servant.  Next,  the  servant 
must  be  acting  within  the  scope  of  his  employment  If  my  coachman 
takes  my  carriage  and  horses  to  give  his  wife  a  ride,  and  is  guilty  of 
negligence  causing  damage,  I  am  not  liable.  Next,  the  damage  to  be 
recoverable  against  the  master  must  be  the  result  of  negligence.  If  caused 
wilfully,  the  master  is  not  liable.  If  my  coachman  wilfully  drives  against 
any  one  or  his  carriage,  I  am  not  liable  for  the  damage  resulting.  I^tly, 
the  person  injured,  to  have  any  remedy,  must  be  one  I  have  called  of  the 
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outside  world.  The  master  is  not  liable  to  any  one  with  whom  he  has 
entered  into  some  relation,  unless  such  liability  was  one  of  the  terms  of 
that  relation.  Thus,  if  my  servant  dhves  over  a  stranger,  I  am  liable. 
If  my  friend  is  having  a  drive  with  me,  and  is  injured  by  my  servant's 
negligent  driving,  I  am  not  liable,  because  it  is  not  one  of  the  terms  of 
our  relation.  If  the  passenger  had  paid  me  money  to  carry  him,  I  should 
be  liable  under  the  first  head  of  liability,  because  I  had  contracted  with 
him  that  he  should  be  driven  with  care.  If  my  servant  leaves  a  stumbling- 
block  in  the  street,  in  the  course  of  his  work,  and  anybody  falls  over  it, 
I  am  liable.  If  he  leaves  a  trap-door  open  in  my  house,  and  my  guest 
falls  through,  I  am  not  liable.  The  reason  why  I  am  not  liable  in  the 
cases  in  whidi  I  am  not,  is  the  general  one  I  started  with — viz.  a  man, 
as  a  rule,  is  not  liable  for  the  acts  of  others.  But  why  is  the  master  liable 
in  the  case  in  which  he  is — vix.  to  the  outsider  1  Many  reasons  have 
been  suggested.  It  has  been  said  he  is  liable  because  he  has  given  the 
wrongdoer  the  means  of  doing  the  mischief.  But  that  is  not  sa  For  if 
the  act  is  wilful,  the  master  is  not  liable,  though  the  means  of  mischief 
are  the  same.  Nor  is  a  man  liable  who  lends  his  carriage  to  a  friend, 
however  unskilful,  who  drives  over  and  damages  a  third  person.  Then  it 
is  said  the  master  is  liable  under  the  second  head  of  exception  I  have 
mentioned — yIz.  qui  fcLcii  par  alium  fadt  per  «&  But  that  is  not  true. 
Because  the  negligence,  the  wrongful  act,  may  be  oontiaiy  to  the  master's 
express  orders.  I  tell  my  servant  never  to  drive  in  at  a  gate  with  *'  out  ** 
on  it  He  does,  and  causes  damage  ;  I  am  liable.  He  drives  without  a 
lamp,  contrary  to  my  orders;  I  am  liable  if  damage  ensues.  Another 
reason,  ironically  given,  but  which  has  great  practical  effect,  is  that  the 
master  is  liable  because  he  is  a  competent  paymaster,  while  the  servant 
usually  is  not.  There  is  another  reason  which  exists  in  fact ;  whether 
good  or  bad  is  another  matter.  A  man  is  walking  on  the  Queen^s  highway, 
and  is  run  over  by  my  servant.  He  may  say,  with  some  colour  of  fairness, 
"  I  was  doing  what  I  had  a  right  to  da  I  was  injured  by  your  servant. 
I  had  no,  voice  in  the  choice  of  him.  I  could  only  keep  out  of  the  risk  of 
injury  from  him  by  foregoing  my  right  to  walk  in  the  public  streets. 
Therefore,  to  make  you  and  other  masters  careful  in  the  choice  of  servants 
to  whom  you  give  the  means  of  mischief,  you  and  other  masters  most 
compensate  for  that  mischief  when  it  happens."  Now,  I  do  not  say  that 
is  a  sufficient  reason,  but  it  is  the  only  one  I  know  of,  and  it  is  not  a 
reason  applicable  to  the  case  of  one  servant  injuring  another,  for  then  each 
servant  has  a  voice  in  the  matter.  The  master  hiring  a  servant  says, 
"  Here  is  your  work,  here  are  your  fellow-servants ;  work  for  me  or  not, 
as  you  please.''  The  servant  may  say,  ^'  I  do  not  please  so  long  as  So^md> 
so  is  in  your  service,  for  he  is  negligent" 

There  is,  then,  no  general  rule  which  makes  one  man  liable  for  the 
negUgenoe  of  another.  The  general  rule  is  the  other  way.  There  are 
exceptions.  The  case  of  one  servant  injuring  another  is  not  within  those 
exceptions  nor  the  reason  of  them,  but  the  contrary.  It  has  been  said 
that  the  servant  contracts  himself  out  of  the  right  of  compensation.  It 
would  be  better  to  say  he  does  not  contract  himself  into  it  He  can  if  he 
and  his  master  agree.  Nay,  he  can  stipulate  for  compensation  where 
there  is  no  negligence.  He  does  not  contract  that  his  case  shaU  be  an 
exception  to  the  general  rule  that  a  man  is  not  liable  for  the  acts  of 
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another.  There  is  no  injustice  in  this.  There  is  in  the  proposition  the 
other  way.  For  no  one  can  doubt  that  the  dangers  of  an  employment  are 
taken  into  account  in  its  wages.  No  one  can  doubt  that  the  unpleasant- 
ness and  risk  of  a  miner's  work  add  to  his  wages.  Put  sixpence  out  of 
his  daily  wage  of  five  shillings  as  being  on  account  of  that  risk — a  sum 
which  he  may  save  or  use  as  a  premium  of  insurance.  What  is  the  pro- 
posal of  those  who  would  make  the  employer  liable  but  this,  that  the 
servant  shall  keep  the  premium  in  his  own  pocket,  and  yet  treat  his 
master  as  the  insurer  1  I  do  not  believe  that  this  is  understood,  or  it 
would  not  be  asked  for ;  but  it  is  the  trutL 

So  much  for  the  existing  law,  and  so  much  for  the  reason  of  it.     Now 
for  the  proposed  change  and  the  reason  of  it 

The  largest  proposed  change  is,  that  the  master  should  be  liable  to  his 
servant  for  the  negligence  of  a  fellow-servant.  Why?  I  have  shown 
that  the  supposed  grievance  does  not  exist.  That  it  is  not  a  natural  right 
that  the  master  should  be  liable,  nor  anything  that  exists  in  the  nature  of 
things.  That  it  is  reasonable  a  railway  company  should  be  liable  to  a 
passenger  for  the  negligence  of  its  servants,  because  it  has  so  contracted ; 
and  that  it  should  not  be  to  one  of  its  own  servants,  because  it  has  not  so 
contracted.  We  are  to  start  afresh,  then,  and  make  a  new  rul&  Why? 
"Why  if  I  have  two  servants,  A.  and  B.,  and  A.  injures  B.  and  B.  injures  A.  by 
negligence,  should  I  be  liable  to  both  when,  if  each  had  injured  himself, 
I  should  not  be  to  either?  There  can  be  but  one  reason  for  it — viz.  that, 
on  the  whole,  looking  at  the  interest  of  the  public,  the  master,  and  the 
servants,  it  would  be  a  better  state  of  things  than  exists  at  present.  Is 
that  so?  Now,  we  must  start  with  this,  that  it  is  under  the  present  law 
competent  for  a  servant  to  stipulate  with  his  master  that  the  master  shall 
be  liable  for  the  negligence  of  a  fellow-servant,  or  in  respect  of  any  hurt 
or  injury  the  servant  may  receive  in  the  service.  So  that  the  difference  in 
the  law,  if  changed  as  proposed,  would  be  this.  At  present  the  master  is 
not  liable,  unless  he  agrees  to  be ;  on  the  change  he  would  be  unless  he 
and  the  servant  agreed  he  should  not  be.  For  I  suppose  it  is  not  intended 
to  forbid  the  master  and  servant  contracting  themselves  out  of  the  law. 
That  is  to  say,  if  a  man  prefers  to  take  5s.  a  day  and  no  liability  for 
accidents,  rather  than  4s.  6d.,  and  the  master  prefers  the  former  terms,  it 
is  not,  as  I  understand,  proposed  to  prevent  their  entering  into  a  binding 
agreement  to  that  effect.  That  would  be  a  most  mischievous  interference 
with  the  freedom  of  contract,  and  would  give  rise  to  gross  injustice  and 
fraud  on  the  master.  I  cannot  suppose  anything  so  outrageous,  and  pro- 
ceed to  consider  what  will  follow  if  the  liability  is  optional,  but  to  exist 
where  the  parties  have  not  agreed  to  the  contrary.  £very  prudent  em- 
ployer of  labour  will  immediately  draw  up  a  form  to  be  signed  by  his 
workmen  that  the  master  shall  not  be  liable  for  a  fellow-servant's  negli- 
gence. Or  he  will  hire  men  9omewhat  on  these  terms :  *^  5s.  a  day,  and 
no  liability;  4s.  6d.,  and  liability,  and  I  will  either  compensate  you 
myself,  or  apply  the  6d.  to  an  insurance  for  you."  I  have  put  6d.,  but  I 
believe  the  difference  of  a  farthing  would  make  the  men  choose  no 
liability.  The  present  claim  for  liability,  I  repeat,  arises  from  the  work- 
man not  appreciating  that  he  receives  the  premium  now,  yet  would  make 
the  master  the  insurer. 

The  great  employers  of  labour  will  understand  the  change  in  the  law 
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and  guard  against  it  The  mischief  and  wrong  will  be  in  the  case  of  men 
who,  not  knowing  of  the  change,  will  go  on  paying  the  wages  whidi 
include  the  compensation  for  risk,  the  premium  of  insurance,  and  yet  find 
they  have  to  pay  compensation  when  the  risk  happens,  and  that  they  are 
insurers  though  they  have  not  receiyed  the  premium. 

What  good  will  the  new  law  do?  None  to  the  workmen,  except  in 
such  cases  as  I  have  last  mentioned — cases  of  surprise  and  injustice. 
For,  where  it  is  known,  it  wiU  be  guarded  agamst.  And  even  if  the  law 
were  made  obligatory  in  spite  of  bargains  to  the  contrary,  it  would  not 
profit  the  servant  Because  it  is  certain  there  is  a  natural  rate  of  wages, 
one  fixed  by  what  neither  master  nor  man  can  control,  and  that  if  they  are 
practically  added  to  one  way,  they  will  be  taken  from  in  another.  If  a 
manufacturer's  wages  now  are  £1 0,000  in  the  year,  and  he  is  made  to 
pay  compensation  to  the  amount  of  £1000  a  year,  lus  wages  wiU  fall  to 
X9000.  He  cannot  chaige  more  for  his  produce  because  he  has  to  pay 
more ;  and  if  he  could  his  sales  would  diminish,  and  injury  be  done  to  the 
workman  in  loss  of  work. 

What  good,  then^  will  the  change  do  1  The  only  thing  I  have  ever 
heard  suggested  is,  that  it  will  make  the  master  more  careful  in  the  choice 
of  his  servants.  I  suppose  it  would.  For  it  would  not  have  an  opposite 
tendency.  But  is  it  just  or  reasonable  that  for  this  small  good  masters 
should  be  made  liable  to  the  extent  intended  ?  that,  to  prevent  one  accident 
through  careless  hiring  of  an  incompetent  fellow-workman,  the  master 
should  pay  a  thousand  compensations  where  he  has  done  his  best  to  get 
careful  men  t  Is  he  not  under  sufficient  inducements  to  be  careful  already) 
How  rarely  does  an  accident  happen  to  the  workman  without  mischief  to 
the  master,  and  without  an  appeied  to  his  charity  ?  Further,  I  ask,  would 
the  workmen  like  that  system  which  has  prevailed  in  some  employments, 
and  to  which  the  masters  would  be  obliged  to  have  recourse — viz.  not 
employing  a  workman  unless  he  produced  a  certificate  of  competency  and 
fitness  from  his  former  employer  ?  Still  further.  If  some  good  would  be 
done  in  this  way,  would  there  not  be  more  mischief  in  another!  Eveiy 
one  knows  the  recklessness  bred  by  familiarity  with  danger.  The  man 
who  would  not  open  his  lamp  in  a  mine  at  first,  wiU  do  so  after  a  time. 
Another  thing.  It  is  a  respectable  feeling,  though  mistaken,  which  pre- 
vents servants  doing  what  they  call  "split"  on  each  other,  the  consequence 
being  that  negligence,  leading  to  danger,  by  one  workman,  is  concealed 
from  the  master  by  the  others.  Now,  I  do  not  say  that  workmen  will 
injure  themselves  for  the  sake  of  compensation  ;  but  I  do  say  that  what- 
ever tends  to  lessen  their  reason  for  care  and  good  conduct,  as  compensa- 
tion would,  tends  to  make  them  less  careful  in  themselves  and  more  dis- 
posed to  conceal  want  of  care  in  others. 

I  say,  then,  that  the  proposal  to  make  the  master  liable  to  a  servant 
for  the  negligence  of  a  fellow-servant  is  contrary  to  principle,  unjust,  un- 
reasonable, and  calculated  to  produce,  if  not  no  good,  at  least  more  harm 
than  good.  It  would  be  better  to  make  servants  liable  to  their  masters 
for  the  damage  caused  by  their  fellows,  than  to  make  masters  liable  to 
them  as  proposed. 

One  word  as  to  the  Grovernment  BilL  Its  provisions  are  needless  or 
wrong.  If  the  master,  by  an  act  of  omission,  fails  in  his  duty  to  a  ser- 
vant, he  is  liable,  whether  the  failure  was  in  himself  persondly,  in  his 
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manager,  or  other  agent  If  the  injury  arises  from  an  act  of  commission, 
then  the  reasoning  I  have  used  is  applicable.  Let  the  actual  wrongdoer 
be  responsible.  No  servant  is  bound  to  obey  a  command  attended  with 
danger. 

One  word  more.  It  is  proposed  to  guard  the  master  by  provisions  that 
he  shall  not  be  liable  if  the  servant  contributed  to  the  injury.  There  are 
other  qualifications.  In  vain.  The  untruths  told  in  accident  cases  are 
prodigious.  They  wiU  be  told  in  such  as  the  Bill  will  give  rise  to.  I 
foresee  a  frightful  crop  of  litigation  if  it  passes.  G.  Bramwell. 

Report  of  the  Committee  of  the  Faculty  of  Advocates  on'*  A  Bill  to 
amend  the  Law  in  respect  to  Employ ers  Liability  for  Injuries  to  their 
Workmen!' — The  Committee  met  to  consider  this  Bill  immediately 
after  being  named,  and  after  discussing  its  pTX)vision8  would  have 
been  prepared  to  report  thereon  to  the  Faculty,  had  it  not  been  that 
another  edition  of  the  Bill, "  as  amended  in  Committee,"  was  printed 
and  issued  by  order  of  the  House  of  Commons. 

The  Committee  have  had  the  Amended  Bill  under  consideration 
at  various  meetings.  Its  provisions  are  less  objectional  than  those 
of  the  original  Bill,  but  they  are  still  open  to  certain  objections, 
which  the  Committee  are  of  opinion  ought  to  be  removed  before  the 
Bill  passes  into  law. 

The  Committee  beg  therefore  to  report  upon  the  Amended  Bill  as 
follows : — 

Section  1,  Sub-Section  2. — The  words  "or  fault"  should  be 
introduced  after  the  word  "  negligence,"  or  the  word  "fault "  substi- 
tuted for  **  negligenca"  The  former  is  more  comprehensive  than  the 
latter ;  and  there  are  many  causes  of  injury  against  which  workmen 
should  be  protected  which  could  scarcely  be  classed  in  Scotland 
under  "  negligence." 

Sub-Section  3. — The  Committee,  with  one  exception,  are  of 
opinion  that  this  sub-section  should  be  deleted ;  its  terms  are  too 
broad,  and  would  comprehend  cases  in  which  no  liability  should 
attach  to  the  employer. 

Sub-Section  4. — To  prevent  ambiguity  or  doubt,  it  is  suggested 
that  the  clause  should  run  "  the  legal  personal  representatives  of 
the  workman,"  and  in  Scotland  **only  the  person  entitled  to."  The 
words  in  italics  are  proposed  to  be  substituted  for  the  word  "any." 

Section  2,  Sub-Section  3. — The  word  "  fault "  should  be  substi- 
tuted for  "  negligence,"  or  added  as  an  alternative. 

Sub-Section  4 — The  Committee  suggest  that  the  words  "  some 
person  superior  to  himself  in  the  service  of  the  employer"  should  be 
deleted.  These  words  are  too  comprehensive,  and  might  introduce 
a  liability  beyond  that  which  the  Bill  really  intends  to  impose. 
In  place  of  them,  the  Committee  suggest  the  words  "  some  person 
who  has  superintendence  intrusted  to  him ; "  words  which  are  else- 
where used  in  the  Bill,  and  have  a  definite  meaning  placed  upon 
them  by  the  interpretation  clause. 
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Section  3. — The  Committee  are  of  opinion  that  the  Bill  should 
place  no  limitation  on  the  amount  of  damages  to  be  recovered 
in  any  case.  Such  dams^es  will,  and  ought,  to  vary  according  to 
the  particular  circumstances  of  each  case,  and  in  many  cases 
the  limitation  proposed  by  the  Bill  would  be  plainly  unjust. 
The  Committee  are  therefore  of  opinion  that  this  clause  should  be 
deleted  from  the  Bill ;  the  amount  of  damage  in  each  case  being 
left  to  the  determination  of  the  Court  before  which  the  case  is 
tried 

Section  4. — The  Committee  think  the  provision  as  to  notice  of 
an  intended  claim  unnecessary.  It  may  frequently  be  impossible 
within  six  weeks  of  an  accident  to  tell  what  the  claim  may 
ultimately  be,  whether  e.g.  for  injury,  or  for  death  resulting  from 
injury.  The  Committee  therefore  think  that  the  words  "unless 
notice  that  such  action  will  be  brought  is  given  within  six  weeks 
and"  should  be  deleted  The  Committee,  on  the  other  hand, 
approve  of  the  provision  limiting  the  time  within  which  the  action 
should  be  brought. 

Section  5. — The  first  three  paragraphs  of  this  section  are 
obviously  intended  to  apply  to  England  and  Ireland  only.  This 
appears  from  the  note  on  the  margin  of  the  Bill;  but  the 
Committee  think  that  it  should  be  made  plain,  by  words  inserted 
in  the  section  itself,  that  they  do  not  apply  to  Scotland  The 
provision  by  which  the  amount  of  damages  is  to  be  fixed  by 
assessors  is  a  novelty  in  Scotland,  and  one  which  it  is  thought 
undesirable  to  introduce.  In  this  view  the  first  portion  of  the 
fourth  paragraph  will  fall  to  be  deleted  as  unnecessary. 

The  fifth  and  sixth  paragraphs  deal  with  procedure  in  Scotland. 
The  Committee  tliink  that  parties  should  be  allowed,  as  at  present, 
to  bring  their  actions  either  in  the  Court  of  Session  or  the  Sheriff 
Court,  subject  to  any  right  of  appeal  now  competent  If  this  view 
is  taken  the  fifth  paragraph  may  be  deleted  altogether  as  unneces- 
sary. If,  on  the  other  hand,  parties  are  to  be  compelled  in  all 
cases  to  commence  proceedings  in  the  Sheriff  Court,  the  Committee 
think  the  fifth  paragraph  should  run  thus :  "  In  Scotland  every 
action  by  a  workman  for  recovery  of  compensation  under  this  Act 
shall  be  brought  in  the  Sheriff  Court,  but  either  party  to  the  action 
shall  have  the  same  right  of  removal  or  appeal  tx)  a  superior  Court 
which  is  now  competent  to  parties  to  ordinary  actions."  The 
Committee  think  that  the  proposals  in  the  Bill  as  to  payment  of 
expenses  and  finding  caution,  as  conditions  of  obtaining  review  by 
appeal,  are  retrograde  in  ciiaracter,  having  been  now  abolished  in 
all  other  cases ;  and  that  the  reference  to  section  74  of  the  Act  of 
1868,  which  applies  solely  to  removal  of  an  action  in  the  Sheriff 
Court  to  the  Court  of  Session,  because  of  its  contingency  to  another 
action  depending  there,  is  inappropriately  introduced  in  this 
paragraph.  The  sixth  paragraph  is  also  a  novelty  in  practice,  and 
the  Committee  see  no  reason  for  giving  the  power  which  it  confers. 
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A  minority  of  the  Committee  are  of  opinion  that  the  Bill 
altogether  is  of  a  retrograde  character.  The  law  has  of  late  years 
been  advancing  towards  the  rule  that  fault  shall  impose  an 
obligation  for  redress  on  the  authors  of  the  fault  alone,  and  tliat 
rule  is  regarded  by  the  minority  as  a  sounder  rule  than  that  now 
sought  to  be  introduced.  But  the  Committee  were  of  opinion  tliat 
it  would  have  been  better,  if  practicable,  to  have  protected  work- 
men from  the  results  of  injury  sustained  in  the  course  of  their 
employment  by  a  system  of  insurance,  to  which  both  workmen 
and  employers  should  be  bound  to  contribute,  than  by  a  legislative 
measure  like  the  present  Bill. 

The  Bill  makes  no  provision  against  the  employers  contracting 
with  their  workmen  that  they  shall  not  be  liable  for  damage 
sustained  by  the  workmen  through  the  fault  of  fellow-servants,  of 
whatever  grade,  and  the  Committee  do  not  suggest  that  any  such 
restriction  should  be  imposed  on  freedom  of  contract.  But  no 
doubt  employers  will  take  advantag«  of  this  to  protect  themselves ; 
and  it  is  in  view  of  this  that  the  Committee  would  urge  the  con- 
sideration of  an  insurance  system. 

Two  Laws. — Several  days  ago  a  white  man  was  arraigned  before 
a  coloured  justice  down  the  country  on  charges  of  killing  a  man 
and  stealing  a  mule. 

"  Wall,"  said  the  justice,  "  de  facks  in  dis  case  shall  be  weighed 
with  carefulness,  an'  ef  I  hangs  yer  taint  no  fault  of  mine." 

"  Judge,  you  have  no  jurisdiction  only  to  examine  me." 

"Dat  sorter  work  'longs  to  de  raigular  justice,  but  yer  see  T*se 
been  put  on  as  a  special.  A  special  hez  de  right  ter  make  a  mouf 
at  S'preme  Court  ef  he  chuses  ter." 

"  Do  the  best  for  me  you  can,  judge." 

"  Dat's  what  I*se  gwine  ter  do.  I'se  got  two  kinds  ob  law  in 
dis  court,  de  Arkansaw  an'  de  Texas  law.  I  generally  gins  a  man 
de  right  to  choose  fur  his  sef.  Now  what  law  does  yer  want,  de 
Texas  or  de  Arkansaw  ? " 

"  I  believe  Til  take  the  Arkansas." 

"  Well,  in  dat  case  1*11  dismiss  yer  fur  stealin'  de  mule " 

"  Thank  you,  judge." 

"  An'  hang  yer  fur  kiUin'  de  man " 

"  I  believe,  judge,  that  I'll  take  the  Texas." 

"  Wall,  in  dat  case  I'll  dismiss  yer  fur  killin'  de  man " 

"You  have  a  good  heart,  judge." 

"  An'  hang  yer  fer  stealin'  de  mule.  I'll  jis  take  de  'casion  heah 
ter  remark  dat  de  only  difference  'tween  de  two  laws  iz  in  de  way 
yer  state  de  case." 
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VACATION  ABRAXGEJIENTS. 

The  Lord  Ordinary  on  the  Btlls  will  sit  in  Court  on  Wednesday, 
25th  August,  and  Wednesday,  22nd  September,  for  the  disposal  of 
motions  and  other  business  falling  under  sec.  93  of  the  "  Court  of 
Session  Act,  1868.  The  rolls  will  be  taken  up  on  Monday  the  23rd 
August,  and  Monday,  20th  September,  between  eleven  and  twelve 
o'clock. 

The  following  is  the  BiU-Chamber  roster  for  the  ensuing  vaca- 
tion : — 

Monday,  July  26,  to  Saturday,  Aug.    7 — ^Lord  Lee. 

Aug.    9,  to         „  Aug.  21        „     GiFFORD. 

Aug.  23,  to        „         Sept    4       „    Shand. 
„       Sept.  6,  to        „         Sept  18       „    Rtjthertdrd  Clark. 
„        Sept  20,  to        „         Oct     2       „    Cxtrriehill. 
„        Oct    4,  to  meeting  of  Court         „    Lee. 

Thursday,  19th  August,  and  Thursday,  16th  September,  will 
be  the  box -days  in  the  long  vacation. 


^he  Scottish  ^to  ittagaatnc  anb  Skertf  Court  |S.eporter. 


SHERIFF  COURT  OF  LANARKSHIRE.— GLASGOW. 

Sheriflfs  Clark  and  Less. 

THE  POLICE  COMMI88IONEB8  OF  THE  BUBOH  OF  OOVAK  V.  60W  AND  8TOBO. 

A9Hiunn€nt$--Gtntral,  Police  Act,  1862— LawJ*  Valuation  Act,  1854.— The 
Commiftsiouers  of  the  burgh  of  Govan  having  imposed  certain  assessments  under 
the  General  Police  and  Public  Health  Acts,  the  defenders,  who  were  the 
owners  of  some  of  the  subjects  on  which  the  assessments  were  laid,  refused  to 
pay  on  the  ground  that  the  occupants  should  have  been  tissessed  also  ;  that 
possibly  the  tenants  might  have  been  relieved  from  payment  of  part  of  the 
taxes  on  the  score  of  povert}' ;  that  the  assessments  were  laid  on  for  the  whole 
year,  and  the  subjects  had  not  been  fully  occupied  for  the  year;  that  no 
allowance  was  made  for  the  trouble  of  collection  and  the  risk  of  non-payment ; 
that  some  of  the  tenants  had  left  the  property  ;  and  that  the  assessments  were 
laid  on  in  slump,  and  did  not  detail  the  amount  applicable  to  each  tenant 
The  Sheriff-Substitute,  after  proof,  repelled  the  defenaers'  pleas  in  a  judgment 
to  which  he  annexed  a  note,  of  which  the  following  are  the  material  parts  : — 

**  Note, — ^The  pursuers  of  this  case  are  the  Commissioners  of  Police  of  the 
burgh  of  Govan,  which  was  constituted  as  a  burgh  in  term(«  of  the  provisions 
of  the  Police  and  Improvement  (Scotland)  Act  of  1862  ;  and  in  virtue  of  the 
powers  conferred  by  that  statute  and  by  the  Public  Health  Act  of  1667  they 
nave  imposed  certain  assessments  which  the  defenders  decline  to  pay.  The 
sum  at  stake  is  small,  bat  at  the  request  of  the  agents  for  the  parties,  as  they 
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stated  that  the  present  action  had  been  brought  as  a  test  case  iu  regard  to  the 
validity  of  these  assessments,  I  transferred  the  case  from  the  small  debt  to  the 
ordinary  roil. 

*'  By  the  84th  section  of  the  Police  Act  above  mentioned  it  is  provided  that 
once  in  each  year  the  Commissioners  'shall  assess  all  occupiers  of  lands  or 
premises  within  the  burgh  according  to  the  valuation  roll  made  up  and  com- 
pleted in  terms  of  the  Acts  in  force  for  the  valuation  of  lands  and  heritages  in 
Scotland,  subject  to  the  exceptions  hereafter  provided  in  the  sums  necessary/ 
etc.  These  words  refer  me  back  to  the  current  Valuation  of  Lands  Act,  namely, 
that  passed  in  the  year  1854.  By  the  1st  section  of  that  statute  it  is  provided 
that  the  Commissioners  '  shall  annually  cause  to  be  made  up  a  valuation  roll 
showing  the  yearly  rent  or  value  for  the  time  of  the  whole  lands  and  heritages 
within  such  county  or  burgh,  .  .  .  and  specifying  in  each  case  the  nature  of 
such  lands  and  heritages,  and  the  names  and  designations  of  the  proprietors 
or  reputed  proprietors,  and,  where  there  are  tenants  and  occupiers,  of  the 
tenants  and  of  the  occupiers  thereof  respectively.'  The  2nd  section  declares 
that  it  shall  be  in  the  power  of  the  Commissioners,  *  if  they  think  fit,  not  to 
insert  in  any  valuation  roll  under  this  Act  the  names  or  designations  of  the 
tenants  or  occupiers  of  any  lands  and  heritages  separately  let  for  a  shorter 
period  than  one  year  or  at  a  rent  not  amounting  to  £4  per  annum.'  And  as 
regards  the  latter  class  of  tenants  it  is  provided  by  the  31st  section  that  where 
their  names  are  not  inserted  in  the  valuation  roll  the  proprietor  shall  be 
charged  with  the  assessments,  but  have  a  right  of  relief  against  the  tenants  and 
occupiers.  This  provision  in  regard  to  the  recovery  of  assessments  imposed  on 
premises  let  for  less  than  £4  per  annum  is  further  extended,  so  far  as  regards 
police  assessments,  by  the  terms  of  the  87th  section  of  the  Act  of  1862,  which 
declares  that  the  Commissioners  shall  assess  the  owners  in  place  of  such 
occupiers  ;  but  that  the  owners  are  to  get  a  deduction  equal  to  one-fourth  of 
the  amount  of  the  assessment.  Now  the  effect  of  this  is,  that  as  regards  such 
tenants  the  police  assessment  is  to  be  recovered  from  the  owners  whether  or 
not  the  Commissioners  under  the  Lands  Valuation  Act  have  or  have  not 
thought  fit  to  specifv  the  names  of  the  tenants  in  the  valuation  roll.  But  as 
reguras  the  case  of  leases  for  less  than  a  year  no  analogous  provision  has  been 
made,  and  the  result  therefore  is  that  the  Police  Commissioners,  having  to 
depend  for  their  assessment  roll  on  the  terms  of  the  roll  made  up  by  the 
CommissionerB  under  the  Lands  Valuation  Act,  are  excluded  from  tne  know- 
ledge of  the  names  of  tenants  for  less  than  a  year  if  the  Commissioners  under 
the  latter  Act  have  thought  fit  to  withhold  their  names.  Dealing,  I  presume, 
with  this  contingency,  the  89th  section  of  the  Police  Act  provides  that  though 
assessments  are  to  be  levied  from  occupants,  yet,  in  the  case  I  have  been  men- 
tioning, '  owners  who  shall  let  for  rent  or  hire  lands  or  premises  for  less  than 
a  year  shall  themselves  as  well  as  the  occupiers  be  responsible  for  the  said 
assessment  applicable  to  any  period  less  than  a  year,  and  the  same  may  be 
recovered  from  such  owners  or  from  such  occupiers  as  the  Commissioners  shall 
judge  expedient.' 

''In  the  present  case  the  pursuers  have  assessed  the  defenders  as  owners 
of  premises  let  for  less  than  a  year  for  the  assessments  applicable  to  these 
premises.  And  the  defenders  maintain  on  various  grounds  that  these  assess- 
ments have  not  been  validly  imposed.  They  maintain,  in  the  first  place,  that 
the  assessment  should  be  laid  upon  the  occupants  as  well  as  on  them.  I  am  of 
opinion  that  this  contention  is  not  sound,  and  that  as  the  Commissioners  are 
authorized  to  recover  the  tax  '  from  such  owners  or  from  such  occupiers  as ' 
tiiey '  shall  judge  expedient,'  they  are  entitled  to  lay  the  assessment  on  the 
defenders  alone.  It  is  urged,  in  the  second  place,  that  as  the  pursuera  are 
authorized  by  the  88th  section  of  the  Police  Act  to  grant  relief  in  whole  or  in 
part  to  any  person  on  the  ground  of  poverty,  it  is  inequitable  to  assess  them 
(the  defenaers)  for  the  whole  of  the  assessment,  seeing  that  the  possible  poverty 
of  some  of  their  tenants  might  have  obtained  exemption  from  the  pursuers  ; 
and  if  such  tenants  were  unable  to  pay  the  pursuers,  they  will  be  unable  to 
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recoup  the  defenders  for  the  assessment  paid  in  reality  for  them.  I  am  unable 
to  sustain  this  plea.  It  is  not  in  my  power  to  go  beyond  the  terms  of  the  Act, 
and  these  are  in  my  opinion  sufficiently  explicit.  And  I  would  point  to  thifl 
fact  that  the  defenders  select  their  own  tenants,  but  the  pursuers  have  no 
option  as  to  the  class  of  tenants  who  may  be  selected.  It  is  further  urged  that 
the  assessment  objected  to  is  laid  on  for  the  entire  year,  and  not  for  the  term 
of  the  defenders'  occupancy.  But  as  I  read  the  Act,  the  Commissioners  have 
no  power  to  impose  an  assessment  except  for  a  year,  although  under  the  terms 
which  I  have  quoted  from  the  89th  section  they  may  remit  the  assessment 
applicable  to  the  part  of  the  year  during  which  the  premises  have  not  been 
occupied.  More  than  that,  their  roll  is  but  a  transcript  of  the  valuation  roll ; 
and  the  valuation  roll  is,  in  the  words  of  the  statute,  a  '  roll  showing  the 
yearly  rent  or  value  for  the  time,'  etc.  The  defenders  also  maintain  that  the 
assessment  is  objectionable  in  respect  it  makes  no  allowance  for  their  trouble 
in  collecting  it.  It  is  obvious  that  the  pursuers  can  grant  no  allowance  unless 
the  statute  authorizes  it,  and  in  regard  to  the  premises  let  for  less  than  a  year 
no  such  allowance  is  sanctioned  by  the  Act.  A  concession  of  this  nature  is 
only  made  as  regards  tenants  whose  rent  is  less  than  £4  in  the  year ;  and  the 
reason,  I  presume,  for  the  concession  being  made  as  regards  these  assessments  is 
that  the  owners  who  have  to  pay  them  may  through  the  poverty  of  the  tenants 
fail  to  recover  them.  Another  argument  used  for  the  de&nders  is  that  as  some 
of  the  tenants  whose  assessment  they  are  asked  to  pay  have  now  left  the 
premises,  they  (the  defenders)  will  have  no  means  of  recovering  such  assess- 
ment from  them.  That  may  be  so,  but  as  the  assessment  is  laid  on  during  the 
currency  of  the  year  when  the  tenants  are  in  occupancy,  the  owners  must  just 
take  what  precautions  they  find  expedient  (and  there  are  obviously  simple 
precautions)  for  their  own  protection.  The  last,  and  as  I  think  the  strongest, 
ground  of  objection  stated  by  the  defenders  is  that  as  the  amount  of  the 
assessment  applicable  to  premises  let  for  less  than  a  year  is  levied  from  them 
in  a  slump  sum,  and  without  specification  of  the  names  of  the  tenants  whose 
occupancy  is  the  cause  of  such  assessment,  they  are  not  enabled  to  work  out 
their  relief  against  these  tenants.  But  on  examination  any  basis  this  objection 
may  have  disappears.  The  entries  in  the  assessment  roll  are,  as  I  have  said, 
merely  a  transcript  of  those  in  the  valuation  roll ;  and  these  again  of  the 
details  furnished  by  the  defenders  themselves  to  the  assessor  in  the  return  No. 
10  of  process.  Now  that  return  is  made  by  the  defenders  ;  it  enumerates  all 
the  tenants  at  the  premises  in  question,  99  Blackburn  Street,  and  it  specifies 
the  periods  of  their  tenancy.  All  the  tenants  save  five  are  tenants  oy  the 
year.  These  five  are  entered  by  the  pursuers  as  tenants  for  less  than  a  year  at 
the  cumulo  rent  of  £35.  But  the  defenders  under  the  return  made  by  them 
detail  the  exact  figures  which  go  to  make  up  this  cumulo  rent,  and  accordingly 
their  return  specifies  the  rent  which  each  of  these  five  tenants  pays.  Now 
the  assessment  notice  tells  them  what  the  scale  of  taxation  is,  namely.  Is.  Oid. 
in  the  £ ;  and  both  assessments  are  in  this  instance  recoverable  under  tne 
same  provisions.  The  defenders  are  therefore  in  possession  of  every  detail 
necessary  to  enable  them  both  to  ask  for  repayment  of  the  tax  applicable  to 
each  of  these  five  tenants,  and  to  apply  to  the  Commissioners  for  repayment  of 
any  part  of  the  assessment  which  has  been  paid  for  a  tenant  who  did  not 
occupy  for  a  full  year.  The  tenants  also  were  similarly  able,  and  in  law  entitled, 
to  apply  for  relief  from  the  assessment  applicable  to  each  of  them  if  they  could 
show  they  were  too  poor  to  pay  it.  In  this  way  there  is  no  necessary  hard- 
ship in  the  defenders'  position  ;  and  the  course  taken  by  the  pursuers  was  in 
my  opinion  quite  competent.  In  the  last  place,  I  would  only  advert  to  one 
fact,  namely,  that  in  tne  above-mentioned  return  made  by  the  defenders  to  the 
assessor  they  enter  themselves  as  occupants  of  the  very  nve  subjects  in  regard 
to  which  this  question  has  arisen  ;  and  the  tax  is,  in  terms  of  the  statute,  laid 
upon  occupants.  J.  M'L." 

The  defenders  appealed  to  the  Sherifi^,  who  adhered  to  the  SheriflF-Substitute's 
interlocutor  in  the  following  judgment  and  note  : — 
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^^  Glasgow  J  23r(Z  Juixe  1880.— Having  heard  parties'  procurators  upon  the 
appeal  and  considered  the  cause,  For  the  reasons  assigned  by  the  Sheriif- 
Substitute,  adheres  to  the  judgment  appealed  against  and  decerns. 

"  F.  W.  Clabk. 

"  Note. — The  points  of  this  case  appear  to  me  to  be  capable  of  presenting 
themselves  in  very  narrow  compass.  By  the  General  Pouce  Act,  sec.  84,  the 
Police  Commissioners  are  directed  to  assess  in  accordance  with  the  valuation 
roll.  These  Commissioners  have  nothing  to  do  with  the  formation  of  that 
roll.  On  the  contrary,  the  valuation  roll  is  made  up  by  the  Commissioners 
of  Supply  from  information  given  by  persons  in  the  position  of  the  defenders 
themselves.  In  the  present  case  the  valuation  roll,  in  so  far  as  the  defenders 
were  concerned,  does  not  bear  the  names  of  the  occupiers,  because  in  virtue  of 
the  powers  given  them  to  that  etfect  the  Commissioners  of  Supply  thought  fit 
to  make  up  the  entries  in  a  dififerent  manner.  This  no  douot  occasions  a 
difficulty  to  arise  when  the  Police  Commissioners  come  to  assess  in  accordance 
with  the  valuation  roll,  the  only  mode  in  which  they  can  proceed.  But  this 
difficulty  is  I  think  removed  by  the  provisions  of  sec.  89  of  the  Police  Act, 
which  appear  to  me  to  have  been  specially  framed  with  the  view  of  meeting  a 
case  of  tlus  kind.  F.  W.  C." 

Act, — Nicolson,  MacWilliam,  k  MacGowan. AU, — Borland  &  King. 


Sheriff  Guthrie. 

MAIN  V.   PRUDENTIAL  ASSURANCE  COMFANT  AND  THE  CITT  OF  GLASGOW 

FRIENDLY  SOCIETY. 

FrUfndly  Societies  Act,  1875 — Contract  of  i'asurance — Transfer, — The  facts  of 
the  case  are  fully  set  forth  in  the  following  interlocutor : — 

'*  The  pursuer  is  the  wife  of  Robert  Main,  a  soldier,  who  died  at  Aldershot 
on  the  1st  of  February  last.  She  claims  £1,  IDs.  as  the  amount  of  insurance  due 
to  her,  either  by  the  Prudential  Assurance  Company  or  the  City  of  Glasgow 
Friendly  Society,  both  of  which  are  called  as  defenders.  In  January  last 
there  was  a  subsisting  insurance  effected  some  years  before  with  the  Prudential 
Company  by  John  Main,  shoemaker,  Stirling,  father  of  the  deceased  Robert 
Main,  on  the  lives  of  himself,  his  son  Robert,  and  two  other  members  of  his 
family.  The  Prudential  Company  admits  its  liability  to  pay  under  this  con- 
tract, and  disclaims  all  objections,  except  the  objection  that  the  insurance  was 
transferred  to  the  other  defending  company  in  the  circumstances  disclosed  by 
the  evidence.  On  the  26th  of  January  James  Rae,  who  was  employed  in  can- 
vassing in  Stirling  for  the  City  of  Glasgow  Friendly  Society,  called  for  John 
Main,  whom  he  did  not  previously  know,  and  pressed  him  very  urgently  to 
transfer  his  insurance  from  the  Prudential  Society  to  the  City  of  Glasgow, 
assuring  him,  inter  alia,  that  if  he  did  so  and  paid  the  money  he  would  be  in 
immediate  benefit,  t.«.  entitled  at  once  to  participate  in  the  advantages 
offered  by  such  societies  in  the  event  of  death  or  sickness.  Main  and  his  wife 
did  not,  as  they  say,  agree  to  this  proposal,  but,  in  order  to  get  rid  of  Rae*s 
importunity,  they  told  him  to  call  again  in  eight  days,  and  that  they  would 
think  about  it  till  then.  Rae,  however,  returned  the  same  evening,  accom- 
panied by  Andrew  Macfarlane,  the  society's  collector  in  Stirling.  A  similar 
Srocess  of  persuasion  and  pressure  was  again  applied,  with  the  result  that 
[ain  paid  them  8d.,  being  the  first  weekly  contribution  under  the  proposed 
new  policy  (with,  apparently.  Id.  for  the  contribution-book  and  Id.  for  a  copy 
of  the  rules),  and  received  a  contribution-book  bearing  the  names  and  ages  of 
the  insured  and  the  amounts  of  premium  and  insurance  money,  and  also  this 
note — '  Transferred  from  Prudential  Assurance  Company  to  the  membership 
of  the  C^ty  of  Glasgow  Friendly  Society — in  immediate  benefit '      It  also 
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bore  the  collector  Macfarlane's  signature  and  address,  and  in  the  payment 
column,  under  the  date  26th  January,  the  payment  of  8d.,  initialled  by  Rae. 
On  2d  February  a  further  payment  of  6(L  was  made  and  initialled  by  Macfarlane, 
being  presumably  the  weeklr  contribution  for  the  four  persons  insured.  It 
was  suggested  in  argument  that  2d.  was  deducted  on  that  occasion  on  account 
of  Robert  Main's  death ;  but  reference  to  the  statement  of  *  pay  per  week  *  in  the 
contribution-book  shows  that  6d.  a  week  was  the  amount  payable  upon  the 
four  insurances,  so  that  there  must  be  some  other  way  of  accounting  for  the 
<  8d.'  paid  on  January  26.  There  is  also  produced  by  the  City  of  Glasgow 
Assurance  Co.  a  declaration  as  to  the  ages  and  health  of  the  insured,  bear- 
ing the  signature  '  John  Main. '  But  it  appeared  in  evidence  that  John 
Main  cannot  write,  and  Macfarlane  admittea  that  this  signature  was  written 
by  his  own  daughter  in  his  own  house,  and  not  in  the  presence  of  Main, 
though  he  stated  that  he  had  Main's  authority  for  getting  it  done.  It  is  clear 
enough  that  Macfarlane  had  recourse  to  this  very  irregular  and  improper  pro- 
ceeding in  order  to  comply  with  the  third  of  the  society's  rules,  which  requires 
a  declaration  to  be  taken  from  persons  intending  to  be  insured  whether  the 
insurance  is  original  or  transferred.  This  declaration  also  bears  the  note 
— *  Transferred  from  Prudential.  In  full  benefit  on  26/1/80.  *  Now,  upon 
this  state  of  the  facts  the  City  of  Glasgow  Friendly  Society  contends  that 
their  agent  had  no  authority  to  admit  members,  and  that  such  admission  could 
take  place  in  terms  of  the  rules  (Rules  II.  and  HI.);  &iid  under  the 
*  Friendly  Societies  Act,  1875, '  only  by  delivery  of  a  copy  of  the  rules  and  of 
a  printed  policy.  This  society  further  contends  that  by  sub-section  3  of  section 
30  of  the  statute  no  transfer  of  an  insurance  with  one  society  to  another  can 
be  effected  without  the  written  consent  of  the  person  insured,  and  without 
notice  given  by  the  one  society  to  the  other  of  the  application  for  transfer.  I 
need  not  consider  this  last  point,  for  the  only  evidence  is  to  the  effect  that 
Macfarlane  on  26th  January  sent  the  required  notice  to  the  head  office  of  the 
Prudential  Society  in  London.  The  first  point  really  in  issue  is  whether  the 
City  of  Glasgow  Society  is  entitled  to  pleaa  against  the  pursuer,  Mrs.  Main, 
that  there  is  no  contract  of  insurance  with  them,  because  (1)  neither  John 
Main  nor  her  husband  consented  in  writing  to  the  transfer  ;  and  because  (2) 
there  was  no  policy  of  insurance  signed  and  delivered  in  the  regular  way.  I 
take  the  latter  point  first,  and  I  observe  that  insurance  is  classed  among  con- 
sensual contracts.  It  is  true  that  the  Act  requires  a  policy  to  be  given  ;  but 
it  does  not  declare  that  without  a  policy  no  contract  shall  be  enforced.  It 
may  well  be  that  in  the  absence  of  a  policy  it  shall  be  incompetent  to  prove 
a  contract  of  insurance  by  mere  parole  proof  of  consent.  But  I  take  it  to 
be  settled  that  the  acts  of  parties  may,  it  the  terms  of  the  bargain  be  other- 
wise clearly  instructed,  be  such  as  to  create  an  obligation  to  deliver  a  policy; 
as,  for  example,  if  a  society  were  to  go  on  receiving  premiums  upon  a  con- 
tribution-book for  a  series  of  years.  In  such  a  case  it  would  be  gross  injustice 
to  allow  the  contract  to  be  repudiated  because  of  the  want  of  a  policy.  In 
this  case  the  contribution-book  with  sufficient  clearness  shows  in  the  hand- 
writing of  the  society's  agent  what  the  terms  of  the  contract  were ;  and  it 
shows  also  that  two  weekly  payments  were  made  to  the  society's  agent, 
the  amount  of  which,  it  must  be  presumed,  in  the  absence  of  either  averment 
or  proof  to  the  contrary,  has  found  its  wa^  into  the  society's  coffers.  The 
amount  of  these  payments  is  small,  but  if  it  be  possible  for  a  contract  of  in- 
surance  to  be  constituted  by  consent  proved  by  informal  writing,  followed  by 
rei  interventus,  consisting  of  payment  of  premiums,  it  does  not  appear  to  be 
reasonable  or  possible  to  distinguish  between  different  cases  according  as  these 

Payments  are  few  or  many,  large  or  small.  Probably  no  one  would  think  it 
ard  or  unreasonable  to  nold  the  society  bound  if  it  had  gone  on  getting 
weekly  premiums  through  its  agent  for  a  year.  On  what  principle,  then,  can 
I  hold  it  not  to  be  bound  when  it  has  got  such  payments  for  a  fortnight  I  It  is 
said  that  the  collector  and  the  canvassing  agent,  through  whom  John  Main  was 
induced  to  go  into  this  contract,  were  not  authorized  to  conclude  a  contract  of 
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insurance,  which  could  only  be  done  by  the  delivery  of  a  policy  of  insurance 
duly  signed  by  the  directors  of  the  society.  It  is  quite  true  that  the  agent 
could  not  sign  a  policy  of  insurance  or  other  contract  binding  the  society. 
But  agents  and  canvassers  are  employed  by  such  societies  as  this  for  the 
purpHOse  of  securing  members.  It  is  within  the  limits  of  their  authority  to 
solicit  strangers  to  become  members,  and  to  receive  payments  from  members 
and  intending  members  ;  and  it  is  a  well-known  rule  of  law  that  a  principal 
cannot  take  benefit  by  a  contract  induced  by  the  misrepresentations  or  fraud 
of  his  agent  and  at  the  same  time  repudiate  the  obligations  which  it  imposes. 
Here  it  appears  that  the  City  of  Qlasgow  Society  has  taken  benefit  by  the 
amount  ot  the  premiums  paid  by  John  Main  ;  these  premiums  would  not  have 
been  obtained  out  for  the  misrepresentation  or  misstatement  that  he  would  be 
in  immediate  benefit  made  by  Rae  and  Macfarlane  in  the  course  of  their 
employment ;  and  I  am  therefore  unable  to  arrive  at  any  other  result  than  that 
the  society  is  bound  by  the  contract  made  with  them.  I  have  only  to  add 
that,  according  to  the  evidence,  Macfarlane  and  Rae  did  not  deliver  to  John 
Main  a  copy  of  the  rules  of  the  society,  as  required  by  the  30th  section  of  the 
Act,  sub-section  1.  If  they  had  done  so,  it  might  have  been  argued  that  he 
was  able  and  was  bound  to  see  that  he  could  not  be  in  immediate  benefit  until 
certain  forms  were  complied  with.  As  the  matter  stood,  he  relied  on  the 
society's  agents  for  information  as  to  its  benefits  and  the  conditions  on  which 
they  could  be  obtained.  The  other  point  raised  by  the  defender  is  that  Main's 
written  assent  to  the  transfer  is  wanting.  It  seems  to  me,  however,  that  this 
requirement  of  the  statute  is  plainly  intended  for  the  protection  of  insured 
persons  against  transfers  to  societies  of  doubtful  standing,  and  possibly  of  in- 
suring companies  ajgainst  unscrupulous  canvassers  for  riv^  societies.  I  think, 
therefore,  that  it  is  not  pleadable  b^  the  society  to  which  a  transfer  is 
attempted,  in  order  to  save  it  from  liabilities  solicited  and  incurred  through  its 
own  agents.  In  the  present  case,  it  may  be  conjectured  that  the  fabrication  of 
John  Main's  signature  to  the  declaration  may  have  been  partly  intended  to 
afford  written  evidence  of  his  assent  to  the  transfer.  But  I  am  not  disposed 
to  take  that  declaration  and  signature  into  account  in  judging  of  this  point  in 
the  case.  Decree  against  the  City  of  Glasgow  Friendly  Society  as  ubelled, 
with  27s.  Id.  of  costs. ** 

-4c«.— M*Lachlan. Alt,— Bell   &    Paterson. Alt,— Gordon  Smith    & 

Lucas. 


SHERIFF  COURT  OF  KILMARNOCK. 
Sheriffs  Campbell  and  Cooper. 

RANKIN  AND  BON  V.  HOWIE. 

Bills  granted  by  a  $hdp*S'huib<md — Effect  of  renewals — BesponsUnlity  of  agents, 
— The  circumstajices  of  the  case  are  fully  disclosed  by  the  interlocutors  and 
notes  which  follow : — 

**Kilmamock,  22nd  October  1879.— The  Sheriff-Substitute  having  heard 
parties'  procurators  upon  the  closed  record.  Finds  that  the  defender  is  liable 
to  the  pursuers  in  the  sum  of  £80  ;  therefore  repels  the  defences,  and  decerns 
against  the  defender  for  the  sum  of  £80  sterling,  with  expenses,  whereof  allows 
an  account  to  be  given  in,  and  remits  the  same  when  lodged  to  the  Auditor  of 
Court  to  tax  and  report.  W.  S.  Cooper. 

"  Note, — This  is  an  action  by  William  Rankin  &  Son,  grocers  and  dealers  in 
stores,  in  Troon  and  Kilmarnock,  against  John  Howie,  coalmaster  and  ship- 
owner, Hurlford,  recently  part-owner  of  the  vessels  Annie,  Charles,  and  C. 
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F.  Eaton.  In  the  yeaw  1875  and  1876  another  part-owner,  Hugh  Watt,  who 
was  also  ship's-husband  of  the  above  vessels,  ordered  from  the  pursuers  certain 
stores  and  furnishings  for  these  ships  to  the  total  amount  of  £243,  29.  8d. 
From  this  sum  the  pursuers  made  a  reduction  of  ;C3,  2s.  8d. ;  and  for  the 
balance  of  £240  tbey  drew  a  bill  at  three  months  upon  Hugh  Watt,  as 
managing  owner  of  the  three  vessels,  which  was  accepted  by  the  said  Hugh 
Watt  'for  self  and  other  owners.'  The  date  of  this  bill  was  11th  April  1876. 
Upon  13th  July  following  Watt  paid  £60  to  account,  and  granted  a  biU  for  the 
balance  of  £180  *  for  self  and  owners.'  This  bill,  when  due,  was  given  up  on 
a  payment  of  £80  in  cash  and  a  new  bill  for  the  balance.  On  this  last  bill 
becoming  due,  a  payment  of  £20  was  made,  and  another  bill  for  £80  was 
drawn  upon  Hugn  Watt  *  for  self  and  owners,'  and  accepted  by  him  *  for  self 
and  other  owners,'  the  date  being  22nd  November  1876.  This  bill  was  renewed 
for  the  same  amount  upon  29th  January  1877.  The  pursuers  ask  for  judgment 
on  either  of  these  two  £80  bills.  The  defender,  in  the  first  place,  argues  that 
Watt  had  no  authority  to  grant  bills.  This  position,  however,  is  untenable. 
It  is  admitted  that  Watt  was  ship's- husband,  and  it  is  quite  clear  that,  although 
the  powers  of  a  ship's-husband  do  not  extend  to  the  borrowing  of  money,  yet 
he  may  grant  bills  for  furnishings,  stores,  etc.,  which  will  bind  the  owners, 
although  he  may  have  received  money  wherewith  to  purchase  them  (Bell's 
Principles,  sec.  440,  p.  196 ;  and  Bell's  Commentaries,  seventh  edition,  p.  653). 
The  defender  then  says,  'Even  if  Watt  had  authority  to  grant  bills,  he  nad  no 
power  to  renew  them,  and  that  the  renewals  were  in  reality  giving  time,  and  that 
the  other  parties  ought  to  be  discharged.'  It  is  to  be  observed  that  the  original 
bill  of  £240  was  never  given  up  by  the  pursuers ;  it  is  still  in  their  possession ; 
and  it  must  be  held  that  these  bills  which  were  taken  from  the  acceptor  were 
merely  collateral  securities,  as  there  is  nothing  to  show  they  were  intended  to 
supersede  the  first  bill  (Thomson  on  Bills,  p.  391).  The  principal  contention 
of  the  defender,  however,  is  that  in  the  whole  circumstances  of  the  case,  and 
looking  particularly  to  the  state  of  accounts  between  Watt  and  himself,  it  would 
operate  injustice  if  the  pursuers  were  to  succeed.  It  appears  from  the  defender's 
statements  that  Watt  had  received  money  wherewith  to  pay  the  pursuers' 
accounts,  and  that  the  defender  believed  Watt  had  paid  them  ;  that  in  April 
1877  Watt  became  bankrupt,  and  that  it  was  only  after  the  date  of  Watf  s 
bankruptcy  that  the  defender  first  heard  of  these  bill  transactions.  The 
defender  refers  to  the  following  passage  in  Russell  on  Agency,  p.  68  :  '  And 
so  it  appears  that  speaking  generally  the  right  of  the  seller  to  sue  the  principal 
may  be  limited  by  the  fact  that  the  state  of  the  accounts  between  the  agent 
and  tlie  principal  would  make  it  unjust  that  recourse  should  be  had  against 
the  latter.'  In  the  cases  referred  to,  viz.  Smyth  v.  Andenon  (7  C.  B.  21, 35, 36), 
Armstrong  v.  Stokes  (4  R.  7,  2  B.  598,  604),  and  ThomMm  v.  Davenport  (9  B. 
C.  pp.  86, 88),  it  will  oe  found  that  this  really  refers  to  the  case  of  an  undisclosed 

frincipal,  and  where  the  seller  had  looked  to  the  responsibility  of  ^e  a^nt. 
n  the  case  of  a  ship's-husband  it  is  totally  different.  His  principal  or 
principals  can  easily  oe  ascertained,  and  the  seller  does  not  look  to  the 
responsibility  of  the  ship's-husband,  so  long  as  he  is  acting  within  his  powers. 
In  Beid  v.  JrhUe  (Espanasses  Report,  p.  122)  a  jury  found  that  in  drawing  a  bill 
upon  the  ship's-husband  alone  tne  plaintiff  adopted  him  as  the  debtor ;  but  a 
more  reliable  judgment  will  be  obtained  from  Robinson  v.  Bead  rBamewall  & 
Cresswell's  Reports,  K.  B.  1829,  p.  449) — a  case  very  similar  to  this — where  a 
tradesman  took  the  ship's-husband's  acceptance  at  three  months,  deducting  dis- 
count; and  when  the  bill  became  due  consented  to  a  renewal  and  in  like 
manner  took  a  third  acceptance,  which  was  dishonoured,  and  the  ship's-husband 
soon  after  failed,  the  balance  in  his  hands  in  favour  of  his  principal  (the  ship- 
owner) having  all  along  exceeded  the  amount  of  the  bill ;  it  was  neld  that  ue 
claim  was  not  discharged  by  the  acceptance  of  the  acent.  In  the  present 
case  the  Sheriff-Substitute  is  satisfied  that  although  the  defender  has  undoubt- 
edly been  unfortunate,  yet  that  the  pursuers  have  in  no  way  contributed  to  his 
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miafortunes.  The  poisuers  have  obtained  no  advantage  by  the  course  of  deal- 
ing in  cjuestion,  and  the  defender  has  sustained  no  prejudice.  A  point  has 
been  raised  in  regard  to  the  last  renewed  bill  of  ^80.  On  the  one  hand  it  is 
said  that  prior  to  its  date  (29th  January  1877)  Watt  had  ceased  to  act  as  ship's- 
husband.  On  the  other  hand  it  is  allied  that  Watt  delegated  his  authority,  and 
that  he  had  no  power  to  do  so.  The  Sheriff-Substitute  dues  not  think  it 
necessary  to  go  into  this  matter,  as  it  is  not  disputed  that  the  pursuers  can 
competently  sue  upon  the  prior  bill  of  £80  (dated  22nd  November  1876),  which 
is  not  open  to  such  objections ;  and  it  is  upon  this  bill  that  judgment  is  given. 
In  conclusion,  as  it  is  not  averred  by  the  defender  that  either  of  the  two  «£80 
bills  have  been  paid,  it  is  unnecessary  to  make  reference  to  the  pursuers'  oath, 
and  in  the  whole  circumstances  the  Sheriff-Substitute  does  not  think  that  the 
pursuers  are  entitled  to  interest.  W.  S.  CJ* 

*'  KUmamock,  Zlst  January  1880. — The  Sherifif  having  considered  the  appeal 
for  the  defender  with  his  reclaiming  petition,  and  the  answers  thereto,  and 
whole  process,  before  answer  appoints  the  defender  to  lodge  within  eight  days 
from  tne  date  hereof  an  articulate  specification  of  the  writs  and  documents  by 
which  he  proposes  to  instruct  payment  or  discharge  of  the  sum  sued  for,  or 
that  the  bill  or  bills  for  .£80  were  for  the  accommodation  of  Watt :  And  further, 
within  the  period  above  mentioned,  appoints  the  pursuers  to  produce,  in  so  far 
as  in  their  possession,  the  remaining  buls  referred  to  on  recoixl. 

"N.  C.  Campbell. 

*'  NoU, — It  is  admitted  on  record  that  the  defender  along  with  Hugh  Watt 
was  an  owner  of  the  three  vessels  mentioned  on  record  ;  that  Watt  was  ship's- 
husband  of  these  vessels  up  to  the  7th  of  January  1877  at  least ;  that  in 
discharge  of  his  duty  as  ship's-husband  he  ordered  and  received  from  the 
pursuers  supplies  of  stores,  provisions,  etc.,  for  the  vessels,  conform  to  accounts 
Nos.  1,  2,  and  3  of  process,  to  the  cumulo  amount  of  £243,  2s.  6d. 

'*  So  far  there  is  no  dispute,  and  the  effect  of  this  was,  beyond  all  doubt, 
that  the  owners  became  indebted  to  the  pursuers  in  the  sum  of  £243,  2s.  8d. 

'*  Further,  it  is  admitted  that  for  this  sum,  under  deduction  of  £3,  2s.  8d., 
Watt  as  managing  owner  or  ship's-husband  (which  are  synonymous  terms) 
accepted  the  bill  drawn  upon  him  by  the  pursuers  for  the  cumulo  amount  of 
the  accounts.  The  bill  is  produced  by  the  pursuers,  and  is  dated  11th  April 
1876.  Tliese  facts  being  admitted  the  question  is  raised  by  the  defender 
whether  the  granting  of  this  bill  was  within  Watt's  power  as  ship's-husband. 
To  this  question  no  other  answer  can  be  given  than  that  which  Mr.  Bell  has 
given  in  his  Principles,  sec.  449  (last  edition),  viz.  *  He  may  grant  bills  for 
furnishings,  stores,  repairs,  and  the  necessary  engagements  which  will  bind 
the  owners  even  though  he  may  have  received  money  wherewith  to  pay  them.' 
Here  then  we  have,  in  the  first  place,  an  account  for  which  the  defender  was 
undoubtedly  liable,  and  second,  a  bill  granted  in  1876  for  the  amount  of  that 
account,  which  bill  is  binding  on  the  defender  just  as  much  as  if  it  bore  his 
own  signature.  This  disposes  of  the  defender's  plea  of  prescription.  By  pay- 
ments which  are  admitte(t  the  debt  has  been  reduced  to  £80,  the  sum  sued  for ; 
and  for  this  sum  the  pursuers  hold  a  bill  by  the  ship's-husband.  Now  what 
are  the  defences  other  than  prescription  against  payment  7  They  are  pretty 
well  summarized  in  the  reclaiming  petition  as  follows  :  (1st)  That  the  accounts 
(of  which  the  bill  represents  the  balance)  were  paid  ;  (2nd)  that  the  pursuers 
in  taking  renewal  bills  accepted  Watt  as  their  debtor ;  and  (3rd)  that  the  last- 
mentioned  bill,  viz.  the  bill  for  £80,  was  granted  for  Watt's  accommodation,  and 
that  the  pursuers,  or  those  for  whom  they  are  responsible,  were  cognizant  thereof. 
As  to  the  second  of  these  grounds  of  defence  the  Sheriff  is  of  opinion  that  the 
mere  taking  of  renewal  bills  by  the  pursuer,  on  receiving  partial  payments, 
did  not  discharge  the  debt,  or  disable  the  pursuers  from  recovering  from  the 
defender.    As  to  the  other  two  grounds  of  defence  the  Sheriff  gives  no  opinion 
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at  present  In  regard  to  the  averments  of  payment  (which  are  contained  in 
the  fifth  and  sixth  articles  of  the  revised  defences)  they  are  far  from  distinct. 
If  the  defender  saw  the  accounts  and  examined  them  and  passed  them,  as  he 
seems  to  say  he  did,  he  should  he  ahle  to  state  very  specifically  whether  they 
were  discharged  or  no.  From  his  statement  on  record,  however,  it  would 
appear  that  they  are  not  now  in  his  possession.  It  is  not  unreasonable,  there- 
fore, that  a  diligence  should  be  granted  him,  if  he  desires  it,  and  if  he  specify 
distinctly  ajid  articulately  the  documents  or  writs  by  which  he  means  to  instruct 
payment  or  discharge,  or  even  that  the  bill  for  £80  was  granted  for  the  personal 
accommodation  of  Watt ;  bearing  in  mind  that  Watt  was  ship's-husband  when 
he  granted  the  bill  dated  22nd  iNovember  1876,  and  that  it  is  not  said  that  the 

Eursuers  received  any  intimation  that  he  had  ceased  to  be  ship's-husband  when 
e  granted  the  bill  for  £80,  dated  29th  January  1877.    In  the  meantime  a 
specification  has  been  ordered,  but  before  answer,  N,  C.  C." 

**  Kilmarnock,  I4th  July  1880. — The  Sheriff  having  resumed  consideration  of 
the  cause,  with  the  report  of  the  diligence  granted  to  the  defender,  Recalls  the 
interlocutor  of  22nd  October  1879  :  Finds  in  point  of  fact  that  the  defender 
along  with  Hugh  Watt  was  in  October  1875  owner  of  the  three  vessels  men- 
tioned on  record  ;  that  the  said  Hugh  Watt  was  ship's-husband  of  these  vessels 
from  that  time  up  at  least  to  the  7th  of  Januarv  1877  ;  that  in  discharge  of 
his  duty  as  ship's-husband  he  ordered  and  received  from  the  pursuers  supplies 
of  stores,  provisions,  etc.,  for  the  said  vessels,  conform  to  accounts  Nos.  1,  2, 
and  3  of  process,  amounting  to  the  cumulo  sum  of  £243,  2s.  8d. ;  that  under 
deduction  of  £3,  2s.  8d.,  the  said  Hugh  Watt  as  ship's-husband  accepted  the 
bill  drawn  upon  him  bv  the  pursuers  for  the  saia  cumulo  sum  (No.  4  of 
process) ;  that  this  debt  has  been  reduced  by  payments  to  the  pursuers  to  the 
sum  of  £80  ;  for  which  sum  the  pursuers  hold  a  renewal  bill  (No.  22  of  pro- 
cess) accepted  by  the  said  Hugh  Watt  as  ship's-husband  aforesaid ;  that  although 
allowed  a  diligence  to  recover  the  necessarv  writs,  the  defender  has  failed  to 
establish  his  averments  that  the  sum  sued  for  has  been  paid,  or  that  the  said 
bill  for  £80  was  for  the  personal  accommodation  of  the  said  Hugh  Watt  ; 
Repels  the  objections  for  the  defender  to  the  rulings  of  the  Sheriff-Substitute 
in  executing  the  diligence  :  Finds  in  point  of  law  that  the  defender  is  liable 
to  the  pursuers  in  the  said  sum  of  £80,  with  interest  thereon  at  the  rate  of 
five  per  cent,  from  the  date  of  citation,  and  decerns  accordingly  :  Finds  the 
defender  liable  to  the  pursuers  in  the  expenses  of  process,  and  allows  the  fee 
of  £5  to  be  charged  for  the  debate  before  the  Sheriff-Substitute,  on  the  ground 
stated  by  him  :  Farther,  allows  the  pursuers  to  give  in  an  account  of  expenses, 
and  remits  the  same  when  lodged  to  the  Auditor  of  Court  to  tax  and  report ; 
and  lastly,  remits  the  cause  to  the  Sheriff-Substitute  that  the  expenses  may  be 
decerned  for.  N.  C.  Campbell. 

"  Note. — The  above  interlocutor  is  practically  an  affirmance  of  the  judgment 
of  the  Sheriff-Substitute,  and  the  grounds  of  the  judgment  in  point  of  law  are 
so  fully  explained  by  the  Sheriff-Substitute  in  his  interlocutory  note,  and  in  the 
Sheriff's  note  to  the  interlocutor  of  the  21st  January  last,  that  farther  remark 
is  unnecessary.  N.  C.  C." 

Act,— J.  &  J.  Sturrock AU. — J.  P.  Stevenson. 
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PERTH  SMALL  DEBT  COURT. 
Sheriff  Barclay. 

GEORGE  LOGAN  V.   THE  COUPAR-ANGUB  SCHOOL  BOARD. 

Fixtures — BdU, 

**  Perthf  llth  June  1880. — The  defenders  plead  a  counter-claim  of  £3, 
78.  6d.  against  £7,  7b.  6d.,  a  balance  of  salary  as  schoolmaster.  The  counter- 
claim was  founded  on  the  fact  that  the  pursuer,  contrary  to  warning,  took 
away  the  bells  from  the  schoolmaster's  house  when  he  left,  and  which  the 
Board  had  to  replace  at  the  cost  above  mentioned. 

"  The  question  is  whether  the  bells  were  fixtures  attached  to  the  house  or 
movable,  and  were  the  pursuer's  property,  as  placed  by  him  or  his  predecessor 
in  the  house.    The  facts  are — 

"  (Ist.)  There  is  no  evidence  who  placed  the  bells  in  the  house.  The  house 
was  erected  and  the  pursuer  elected  before  the  Act  1872. 

"  (2nd.)  The  bells  were  included  in  an  inventory  of  articles  (but  not  separately 
valued)  as  being  the  property  of  the  predecessor  of  the  pursuer.  It  is  not 
completely  established  that  the  pursuer  paid  the  sum  of  the  valuation  of  the 
inventory  including  the  beUs.  . 

"  (3rd.)  The  pursuer  removed  the  bells  on  his  leaving  the  house,  claiming 
them  as  his  property. 

*'  The  law  of  fixtures  arises  in  different  aspects  and  is  often  not  very  absolute 
or  defined.  The  Sheriff-Substitute  refers  to  his  notes  in  the  Murthly  case 
appended  to  the '  Rule  of  the  Law  of  Fixtures,'  by  Archibald  Brown,  Barrister- 
at-Law.    Second  edition.     1872. 

"  The  present  dispute  falls  under  the  relation  of  landlord  and  tenant.  The 
bells  are  not  of  the  nature  of  trade  articles,  which  are  always  more  favourably 
viewed  for  the  tenant  than  in  other  circumstances.  Some  principles  of  law  in 
reference  to  fixtures  have  been  well  established  both  in  Ensland  and  Scotland. 

"  (Ist.)  Lord  Romily  observed,  *  The  question  is  not  whetner  the  article  itself 
in  easily  removable,  but  whether  it  is  essentially  a  part  of  the  building  itself 
from  which  it  is  proposed  to  remove  it'  (Brown,  p.  15). 

'*  (2nd.)  To  the  same  import  the  Lord  Chancellor  of  Ireland  remarked  '  that 
the  possibility  of  removal  is  not  so  much  the  test  as  the  nature  •f  the  article ' 
(Brown,  p.  106). 

"  (3rd.)  *  Articles  merely  ornamental,  however,  fixed  by  the  tenant  appear 
removable,  but  such  as  have  an  affinity  for  the  house  to  which  they  are  annexed 
instantly  unite  in  an  indissolvhle  manner  with  the  house.  They  are  let  in  the 
house,  and  the  house  in  consequence  becomes  a  better,  because  a  more  perfect 
house'  (Brown,  p.  11). 

"  (4th.)  In  an  JBngUsh  case  it  was  decided  that '  keys,  though  they  are  distinct 
things,  pass  with  the  house '  (Brown,  p.  143). 

'*  (5th.)  Lord  Tenterden  in  1830  '  held  that  beUs  hung  by  a  yearly  tenant  at 
the  sole  expense  of  the  tenant  himself,  but  allowed  by  him  to  remain  fixed  to 
the  freeholder  after  the  expiration  of  the  term,  became  the  property  of  the 
landlord,  and  not  even  when  afterwards  severed  by  th<i  landlord  resume  the 
character  of  chattels,  so  as  that  the  tenant  might  bring  trover  (recovery)  for 
them '  (Brown,  p.  84). 

"  (6th.)  In  Weston  v.  Weston,  decided  in  1869,  *  it  was  held  that  a  beU  hung 
upon  a  frame  and  fastened  to  it  by  a  hasp,  the  frame  being  naUed  to  the 
cupola  of  a  bam,  was  a  fixture,  and  passed  by  a  conveyance  of  the  estate,  the 
bells  having  been  used  in  connection  with  the  bam  for  ten  years'  (Brown, p.  147). 
(These  two  last  decisions  are  the  only  cases  of  bells  that  appear  in  the  books.) 

''  Adopting  these  legal  maxims — 

"  1.  In  the  absence  of  proof  who  placed  the  bells  in  the  house,  the  presump- 
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tion  Ib  that  the  heritois  did  bo.  They  were  bound  by  statute  to  give  the 
parochial  Bchoolmaster  a  dwelling-honse.  A  house  with  several  apartaients  is 
almost  universally  provided  with  bells,  which  are  not  of  the  nature  of  orna- 
ment, but  essential  to  the  use  and  comfort  of  the  dwellers  in  the  house.  There 
is  room  for  a  distinction  between  bell-pulls  and  the  bells  with  their  wires. 
The  pulls  are  often  ornamental  and  valuable  and  easily  detached  from  the 
bells,  and  therefore  may  be  held  as  movable. 

'^  2.  It  is  proved  that  the  bells  were  attached  to  the  walls  with  spikes  driven 
in.  Two  skilled  tradesmen  gave  their  decided  opinion  that  the  bells  were 
fixtures.  The  bellhanger  who  placed  them  at  the  cost  of  the  sum  in  the 
counter-claim  did  not  attach  the  new  set  to  the  wall  with  spikes,  but  with 
springs  attached  to  a  frame  by  screw  nails,  and  even  with  that  ditference  he 
still  considered  that  the  bells  were  fixtures. 

*'  3.  The  pursuer,  on  the  defenders  refusing  to  buy  the  bells,  removed  them, 
and  some  of  the  wall-plaster  was  fractured.  He  has  not  replaced  them  in  any 
house,  but  has  them  still  in  his  possession  in  Edinburgh.  If  not  replaced  in 
some  suitable  house  they  will  be  only  worth  the  price  of  metal. 

**  4.  When  the  defenders  refused  to  pay  him  for  the  bells,  he  ought  to  have 
left  them  and  sued  them  for  the  value,  if  he  considered  them  his  property.  In 
all  these  circumstances  the  counter-account  must  be  allowed. 

"  Hugh  Babclat." 

^ct.— Mitchell. ^iltt.— M*Kay. 


NAIRN  SMALL  DEBT  COURT. 
Sheriff  Smith. 

GRANT  V.  CHALK  AND  FALCONER. — June  18,  1880. 

IVfuies  of  a  domettic  servant  held  not  to  be  preferable  to  rent — The  facts  are 
fully  disclosed  in  the  following  judgment,  viz. : — 

'*  In  this  case  the  defender  Chalk  was  tenant  of  a  house  and  shop  under  the 
other  defender  Falconer,  from  Whitsunday  1879  to  Whitsunday  1880,  and 
for  some  years  previous.  Chalk  having  got  into  difficulties,  and  being  unable 
to  pay  his  rent.  Falconer  in  the  course  of  the  last  half-year  hypothecated 
and  sold  off  the  whole  effects  on  the  premises,  and  applied  the  proceeds 
towards  payment  of  the  rent,  but  they  were  insufficient  for  the  purpose. 
Chalk  has  since  left  the  premises.  The  pursuer,  Jessie  Qrant,  was  in  the 
service  of  Chalk  during  the  year  in  question.  She  was  principally  engaged 
to  assist  in  the  shop,  but  she  lived  in  the  premises,  and  assisted  in  the 
domestic  work  of  the  famil)'  as  well.  Her  wages,  including  an  allowance 
for  washing,  were  £7  in  the  half-year.  She  brings  the  present  action  for 
two  half-years'  wages,  no  part  of  which,  she  says,  has  been  paid.  Chalk 
admits  this,  and  there  will,  therefore,  be  decree  against  him  as  concluded  for. 
But  she  also  sues  Falconer  on  the  ground  that  Chalk  is  insolvent  and  unable 
to  pay  her,  and  that  Falconer,  having  sold  off  the  effects  in  the  premises  in 
which  she  was  employed,   she  is  entitled  to  be  paid  preferably  out  of  the 

proceeds. 

"  The  contention  on  the  part  of  the  pursuer  is  founded  on  the  following  remarks 
in  Mr.  Eraser's  work  on  *  The  Law  of  Master  and  Servant,'  vol.  i.  p.  126,  viz.  : 
*  It  is  a  general  rule  of  law  that  all  privileged  debts  are  preferable  to  the 
claims  of  hypothecary  or  real  creditors,  such  as  a  landlord  or  poinder,  as  well  as 
over  mere  personal  creditors.  "  Privileged  debts,"  Erskine  says,  "are  preferred 
before  all  others,"  and  in  all  the  books  the  wages  of  domestic  servants  are  stated 
to  be  privileged,  ranked  in  the  same  class  with  funeral  expenses,  which  unques- 
tionably are  preferred  to  the  landlord's  hypothec,  and  to  the  real  right  required 


SHERIFF  COURT  REPORTER.  447 

by  poinding,  and  declared  to  be  privileged  from  tbe  same  reasons  of  decency  and 
humanity.  Notwithstanding,  therefore,  the  special  grounds  on  which  the  Court 
^ave  the  preference  to  farm  servants,  and  which  excludes  domestic  servants, 
if  correct,  it  cannot  be  said  that  it  is  settled  by  any  clear  authority  that  domestic 
servants  are  not  entitled  to  a  preference  over  the  landlord's  hypothec* 

"  The  case  referred  to  in  the  passage  which  has  been  quoted  is  the  case  of 
M^Glaskan  v.  ike  Duke  of  AthoUy  decided  in  the  Supreme  Court  on  29th  June 
1819,  in  which  it  was  held  that  the  wages  of  farm  servants  were  preferable  to 
the  rent,  because  the  labour  of  the  farm  servants  went  directly  to  the  production 
of  the  crop  out  of  which  tbe  rent  was  paid.  It  is  admitted  by  the  learned  author 
himself  that  the  grounds  on  which  that  case  was  so  decided  would  exclude  the 
preference  of  domestic  servants  in  competition  with  the  landlord's  claim  for 
rent.  They  would  still  more  exclude  the  claim  of  a  shop  attendant.  But  the 
grounds  of  such  a  decision  in  a  supreme  court  cannot  be  called  in  question  by 
an  inferior  court.  They  are  binding  on  me,  even  if  I  had  reason  to  ques- 
tion them,  which  I  have  not.  It  is  therefore  my  duty  to  hold  that  the  claim  of 
the  present  pursuer  is  not  preferable  to  that  of  the  landlord,  and  that  Mr. 
Falconer  must  be  assoilzied  from  the  action  in  so  far  as  it  applies  to  him. 

"  The  view  now  taken,  it  is  believed,  is  in  accordance  with  the  universal 
practice  of  the  country.  It  is  well  known  that  in  the  ordinary  and  familiar 
Dusiness  of  house-letting,  the  landlord  is  considered  to  be  secure,  if  the  value  of 

^e  tenant's  effects  is  sufficient  to  cover  the  rent,  with  a  reasonable  margin  for 

"tMieS  w«^f«A^and  expenses.  The  diligence  of  hypothec  for  rent  is  unfortunately  almost 
^  —  equally  familiar,  and  no  instance  is  known  in  which  the  wages  of  domestic 
servants  have  been  held  to  be  preferable  to  rent.  Sheriff  Barclay  of  Perth,  who 
has  had  longer  experience  of  the  application  of  the  law  than  any  other  local 
judge  in  Scotland,  states  in  his  *  Digest  of  the  Law  of  Scotland '  that  the 
general  opinion  and  practice  are  averse  to  such  a  claim.  It  would  seriously  alter 
the  relations  of  landlord  and  tenant,  more  especiallv  in  regard  to  urban  subjects, 
if  any  other  view  were  to  be  entertained  or  acted  on.  Even  if  a  change  were 
expedient,  which  is  very  doubtful,  it  could  only  be  made  in  such  circumstances 
by  the  Legislature,  and  not  by  a  court  of  law. 

'*  If  the  pursuer  were  held  to  be  a  shop  attendant  and  not  a  domestic  servant, 
her  case  as  against  the  landlord  would  be  weaker  than  it  is. 

'^The  provisions  of  the  122nd  section  of  the  Bankruptcy  ^ct  of  1856  and  of 
the  Bankruptcy  Amendment  Act  of  1875  apply  only  to  competitions  with 
ordinary  creditors,  and  do  not  affect  the  present  question." 

Ad,— Mackenzie. Alt. — Lamb. 


SHERIFF  COURT  OF  BANFFSHIRE. 

Sheriff  Scott  Moncrieff. 

R.  B.  WOOD.— 22n<i  July  1880. 

Cesiio — AhandowmerU  of  action — EsBpenses. — This  was  an  action  of  cessio 
honorwnif  in  which  the  application  for  interim  liberation  had  been  opposed  by 
a  firm  in  Glasgow,  who  were  the  incarcerating  creditors.  Warrant  for  liberation 
was.  however,  granted  upon  caution.  Thereafter,  and  before  the  diet  for 
examination  had  taken  place,  the  pursuer  Wood  moved  for  leave  to  abandon 
his  action,  when  the  incarcerating  creditors  pleaded  that  payment  of  their 
expenses  incurred  in  opposing  his  former  application  be  made  tbe  condition 
upon  which  such  leave  should  be  granted. 

The  Sheriff-Substitute  granted  the  pursuer's  motion,  adding  to  his  inter- 
locutor the  following  note  : — 

"Note,— This  is  a   somewhat    unusual   application.     The   incarcerating 
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creditors  insist  that  it  can  only  be  granted  upon  payment  to  them  of  expenses. 
Now,  what  is  the  expense  which  has  been  incurred  up  to  this  time  ?  It  has 
related  entirely  to  the  question  of  interim  liberation.  The  petitioners 
liberatiou  was  opposed  by  the  incarcerating  creditors — ^unsuccessfully,  it  may 
be  observed — and  an  interlocutor  pronounced  which  is  silent  upon  the  matter 
of  expenses.  Had  the  action  of  cessio  gone  on  and  the  petitioner  been  unsuc- 
cessful, no  decree  would  have  been  given  for  such  expenses  as  the  incarcerating 
creditors  have  incurred  at  this  date. 

"  The  principles  laid  down  in  Clark  v.  Loos  ^20th  January  1856, 17  D.  306) 
would  rather  seem  to  apply  to  such  a  case  as  the  present.  Then  pending  an 
action,  a  petition  for  recall  of  arrestments  used  in  reference  to  it  was  grante<l 
\nthout  anything  being  said  as  to  expenses.  It  was  afterwards  held  that  the 
party  successful  in  the  action  could  not  recover  the  expenses  connected  with 
this  petition. 

<<  Why  should  the  incarcerating  creditors  be  placed  in  a  better  position  with 
regard  to  expenses  than  they  would  have  been  in  had  decree  of  cessio  been 
ultimately  refused  ?  Practically  this  is  just  a  case  in  which  it  has  been  refused 
without  the  creditors  having  had  the  trouble  and  expense  of  opposing  it 

"W.  Q.  S.  M.'' 

A  ct — So  atar. A IL — Morison. 


THE 
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THE  SCOTTISH  TREASON  TKIALS  OF  1820. 

The  year  1820,  in  which  his  Majesty  King  George  IV.  began  his 
reign,  was  signalized  in  Scotland  by  a  grand  judicial  spectacle,  a 
novelty  to  that  generation,  and  one  which  has  fortunately  never  been 
witnessed  by  those  which  have  succeeded  it — nothing  less  than 
the  assembling  of  a  Court  of  Oyer  and  Terminer.  These  mysterious 
words  were  surely  su£Gcient  of  themselves  to  have  struck  awe  into 
the  breasts  of  the  disaffected,  and  had  they  been  well  advertised, 
by  way  of  threat,  must  have  effectually  restored  the  public  peace. 

All  our  legal  readers  know  that  since  the  Union  there  has  been 
but  one  law  of  treason  for  both  countries.  Whether  the  law  might 
not  have  been  assimilated  without  bringing  across  the  Tweed  all 
the  legal  machinery  of  England  is  a  question,  but  the  assimilation 
has  in  point  of  fact  been  made  to  extend  to  the  form  of  trial 
Hence  a  trial  for  treason  in  this  country  means  not  only  the 
investigation  of  an  alleged  crime  of  great  gravity,  but  the  investiga- 
tion by  means  of  a  process  to  which  judges  and  counsel  are  almost 
of  necessity  strangers.  The  Lord  Advocate  and  his  satellite  the 
Procurator-Fiscal  give  way  to  the  Grand  Jury.  One  well-known  and 
respected  official,  the  Sheriff  of  the  county,  becomes  practically  for 
the  nonce  the  High  Sheriff,  and  English  rules  regulate  the  procedure, 
and  English  oaths  are  heard  from  the  mouths  of  Scottish  macers. 
The  trials  to  which  we  are  about  to  direct  the  attention  of  our 
readers,  and  of  which  a  very  full  report  has  been  preserved,  have 
therefore  an  interest  apart  sdtogether  from  the  question  of  the  guilt 
or  innocence  of  the  accused.  As  to  that  matter,  probably  many 
would  now  incline  to  the  opinion  that  the  treason,  if  treason  there 
was,  hardly  warranted  all  the  fuss  which  was  made  about  it,  and 
that  the  ordinary  courts  could  have  sufficiently  vindicated  the 
majesty  of  the  law  without  calling  in  the  assistance  of  this  highest 
tribunal,  this  session  of  Oyer  and  Terminer.  Cockbum,  in  a  few 
characteristic  sentences,  has  thrown  ridicule  upon  the  whole  affair,. 

VOL.  XXIV.  NO.  CCLXXXV. — SEPTEMBER  1880.  2  K 


450  TH£  SCOTTISH  TREASON  TRIALS  OF  1820. 

and  he  doubtless  represents  the  opinion  of  the  moderate  Liberals 
of  that  day,  who,  while  far  from  encouraging  the  seditious,  saw  no 
necessity  for  making  mountains  out  of  molehills.  The  Govern- 
ment of  George  IV.,  however,  thought  diflferently ;  and  accordingly, 
on  29th  May  1820,  two  Commissions,  one  in  Latin,  the  other  in 
English,  sealed  with  the  great  seal  of  England,  were  issued.  These 
were  directed  to  the  Lord  Justice-General  (Duke  of  Montrose),  the 
Lord  President,  the  Justice-Clerk,  and  Commissioners  of  Justiciary, 
and  also  to  those  useless  and  now  extinct  legal  dignitaries,  the  Chief 
Baron  of  Exchequer  and  Commissioner  of  the  Jury  Court  Li  this 
particular  instance,  however,  their  acquaintance  with  English  law 
was  doubtless  of  service.  These  Commissioners  were  directed  to 
inquire  "  by  the  oath  of  good  and  lawful  men  of  our  shires  or 
counties  of  Stirling,  Lanark,  Dumbarton,  Eenfrew,  and  Ayr,"  con- 
cerning all  high  treasons  and  misprisions  of  high  treason  within 
these  counties. 

The  first  thing  which  the  Commissioners  did  was  to  appoint  as  a 
clerk  a  certain  Mr.  Thomas  G^rge  Knapp,  described  as  "  of  Haber- 
dashers' Hall,  London,  gentleman,"  it  being  obviously  necessary  to 
secure  the  services  of  some  one  firom  the  south  to  keep  the  Scottish 
judges  right  in  point  of  form.  The  next  step  was  to  issue  precepts 
to  the  sherififs  of  the  different  counties,  directing  each  upon  a  cer- 
tain day  and  at  a  certain  hour  to  cause  to  come  before  the  Com- 
missioners twenty-four  good  and  lawful  men  of  your  said  county, 
to  inquire,  present,  do,  and  execute  all  and  singular  those  things 
with  which  they  shall  be  there  and  then  charged  and  enjoined." 

The  Commissioners  seem  to  have  held  their  first  meeting  at 
Stirling  on  the  23rd  of  June  1820,  six  of  their  number  being 
present,  and  the  minister  having  prayed,  the  cryer  cried,  the 
various  returns  being  duly  made,  and  the  grand  jury  sworn,  the 
Lord  President  proceeded  with  his  charge.  This  address  is  inter- 
esting as  the  exposition  by  a  Scottish  judge  to  a  Scottish  jury  of 
English  law  and  procedure,  exhibiting  a  pardonable  pride  in  that 
legal  system  with  which  he  was  most  familiar,  but  which  had  for 
the  occasion  to  be  discarded.  Thus  having  explained  the  change 
brought  about  by  the  Union  bringing  Scotland  under  the  treason 
law  of  England,  he  says, ''  As  to  the  form  of  trial,  Scotland  did  not 
gain  much  by  this  change,  for  we  already  had  a  most  admirable 
form  of  trial :  by  which  every  prisoner  accused  of  ordinary  crimes 
has  as  great  advantages  as  the  Iaw  of  England  indulges  to  persons 
accused  of  high  treason."  At  the  same  time  he  admits  that 
Scotland  did  gain  by  the  substitution  of  a  new  law  of  treason  for 
one  which  was  at  once  more  severe,  sanguinary,  and  ill-defined. 
He  admits,  further,  the  advantage  gained  to  this  country  by  the 
substitution  of  a  grand  jury  in  place  of  the  Lord  Advocate  in  the 
cases  of  such  offences  against  the  Crown,  whose  official  he  is. 
The  peculiar  fictions  of  the  treason  law  by  which  the  most  varied 
acts  are  all  construed  into  compassing  and  imagining  the  death  of 


THE  SCOTTISH  TREASON  TRIALS  OF  1820.  .      451 

the  King  are  carefully  explained.  On  the  whole  the  charge  is  an 
excellent  one,  and  seems  to  have  made  a  deep  impression  upon  the 
loyal  grand  jury  of  Stirlingshire,  who  requested  his  Lordship  to 
permit  its  publication.  The  grand  jury  then  retired,  accompanied 
by  the  clerk  and  procurator-fiscal,  to  examine  witnesses  and  find 
their  true  bills,  which  they  seem  to  have  lost  no  time  in  doing, 
the  result  being  that  eighteen  defendants  were  put  to  the  bar  to 
answer  for  the  great  and  mighty  treason  arising  out  of  what  was 
known  as  the  Bonnymuir  case.  Counsel  and  agents  were  assigned 
to  them.  Among  the  counsel  were  Jeffrey,  Murray,  Cullen,  and 
Hunter,  the  late  Sheriff  of  Bute.  The  Court  then  adjourned  until 
Saturday,  24th  June,  when  true  bills  were  returned  against  a  num- 
ber of  other  persons  connected  with  the  St.  NiniarCs^  Bcdfran,  and 
Camelon  cases.  The  trial  of  the  Bonnymuir  offenders  really  com- 
menced on  the  6th  of  July,  when  the  indictment  against  them  was 
read.  This  seems  to  have  been  a  document  of  prodigious  length. 
Under  the  -first  count,  that  of  ''  compassing  and  imagining  the 
death  of  the  King,"  there  were  nineteen  overt  acts  charged.  The 
remaining  counts  were  those  of  "  levying  war,"  "  compassing  and 
intending  to  depose  the  King  from  the  style,  honour,  and  kingly 
name  of  the  imperial  crown  of  this  realm,"  and  "  compassing  to 
levy  war  against  the  King  in  order  to  compel  him  to  change  his 
measures."  As  was  to  be  expected,  before  the  actual  trial  began 
there  was  the  usual  amount  of  preliminary  fencing  engaged  in  by 
the  learned  gentlemen  of  the  Bar.  First  Mr.  Cullen  presents  an 
objection  to  the  indictment,  speaking  with  deference,  as  he  says 
that  "  with  the  forms  of  procedure,  the  rules  of  evidence,  and  many 
other  matters  which  are  regulated  by  the  law  of  England  it  cannot 
be  expected  that  I  should  know  almost  anything."  His  objection 
of  the  regular  Scottish  type  is  one  taken  to  the  locus  which  was  set 
forth  in  the  indictment  as  ''  the  parish  of  Falkirk,  in  the  county  of 
Stirling."  He  maintains  that  by  the  law  of  England  where  a  parish 
only  is  mentioned  in  such  documents  it  is  to  be  presumed  that  this 
parish  consists  of  just  one  vill  or  small  town,  whereas  he  is  in  a 
position  to  prove  that  in  Falkirk  there  are  several  such  vills,  and 
the  particular  vill  ought  therefore  to  have  been  specified.  He 
speaks  with  deference,  but  well,  and  is  duly  complimented  by  the 
Bench.  He  is  replied  to  by  Mr.  Sergeant  Hullock,  an  English 
barrister  sent  down  to  assist  the  Crown  counsel,  and  to  whom  such 
duties  naturally  falL  The  learned  sergeant  is  almost  indignant  in 
his  tone  as  he  assures  their  Lordships  that  if  the  place  is  wrong  laid 
in  this  indictment  there  has  not  been  an  indictment  heard  and 
tried  which  has  not  been  laid  as  in  this  indictment,  and  no  such 
objection  was  ever  brought  forward,  except  in  one  instance,  when 
it  was  repelled.  He  questions  the  authorities  quoted  by  his 
opponent  He  goes  further,  and  questions  the  existence  of  such  a 
thing  as  a  vill  in  Scotland.  Of  course  he  prevails.  Indeed  it  is 
obvious  that  on  all  such  points  the  Crown  had  a  great  advantage 
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in  possessing  an  English  counsel  to  awe  the  Scottish  judges,  who 
must  have  felt  rather  afraid  of  betraying  their  ignorance. 

Each  prisoner  is  then  asked  to  plead. 

Thcmias  M'Culloch—"  Not  guilty." 

Mr.  Knapp-^"  How  will  you  be  tried  ?  " 

Thornas  MCvlloch  (prompted  doubtless  from  behind) — "  By  God 
and  my  country." 

Mr,  KTiapp — "  God  send  you  a  good  deliverance." 

Nothing  further  was  done  that  day,  but  the  Court  resumed  its 
sittings  upon  the  13th  of  July,  when  the  trial  of  Andrew  Hardie 
commenced.  And  now  Mr.  tfeffrey  has  another  objection  to  take. 
The  effect  of  Mr.  Sergeant  Hullock's  eloquence  has  probably  been 
discussed  by  the  counsel  for  the  defence  during  the  interval,  and 
a  bold  attempt  is  made  to  get  rid  of  him.  "My  Lords,"  says 
Jeffrey,  "I  observe  in  the  array  of  the  counsel  for  the  prosecu- 
tion an  individual  known  to  me  and  generally  known  by  reputation, 
but  imknown  as  a  practitioner  in  any  Scottish  court"  He  pro- 
ceeds to  argue  that  the  mere  fact  of  the  law  of  treason  being  iden- 
tical in  the  two  countries  could  not  confer  upon  English  barristei-s 
the  right  to  appear  in  Scottish  courts.  They  might  as  well  assert 
their  right  to  take  part  in  any  suit  which  depended  upon  a  statute 
common  to  both  kingdoms.  Mr.  Hullock  did  not  take  part  in  this 
discussion,  possibly  from  motives  of  delicacy,  but  the  Court  had  no 
hesitation  in  deciding  in  favour  of  his  retention.  There  was  both 
analogy  and  precedents  against  Jeffrey's  argument,  and  the  case  of 
the  House  of  Lords  open  to  English  and  Scottish  counsel  alike  was 
in  point ;  and  at  the  trials  of  1745  rebels,  Alexander  Lockhart  and 
other  Scottish  advocates  had  appeared  before  the  York  and  Carlisle 
commissions,  while  at  a  later  date,  in  1794,  when  Downie  and  Watt 
were  tried  at  Edinburgh,  English  barristers  had  taken  part  in  the 
proceedings.  JeiBfrey  had  still  another  objection,  and  that  was 
founded  upon  the  alleged  incompetence  of  the  Sheriff  who  returned 
the  jury.  The  Scottish  sheriff,  he  maintained,  did  not  correspond 
to  the  oflBcial  whose  duty  it  was  to  make  a  return  of  the  jury  in 
England.  That  official  was  not  the  nominee  of  the  Crown  as  was 
the  Scottish  sheriff-depute,  he  was  appointed  annually,  and  re- 
quired different  qualifications.  "  It  is,"  he  says,  "  no  answer  at  all 
with  submission  that  this  return  is  made  by  a  sheriff,  and  that 
that  sheriff  is  as  near  the  English  sheriff  as  the  institution  of  the 
office,  by  constitutional  law  and  practice  in  Scotland,  will  admit." 
Sergeant  HuUock  springs  to  his  feet — the  learned  sergeant  must 
surely  by  this  time  have  despaired  of  ever  getting  beyond  the  pre- 
liminaries with  these  persistent  Scottish  advocates.  This  last 
objection  he  affects  to  treat  lightly.  He  has  heard  various  since  he 
came  into  this  country, "  but  none  of  them  entitled  to  so  little  weight 
or  answer  as  that  just  stated."  He  maintained  that  the  distinctions 
dwelt  upon  by  Jeffrey  between  the  English  and  Scottish  sheriffs 
either  .did  not  exist  or  were  immaterial,  and  that  it  was  incompe- 
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tent  to  investigate  the  title  of  the  sheriff-depute  of  the  county; 
it  was  to  be  presumed  that  he  had  the  title  which  he  professed  to 
have.  Jeffrey  returned  bravely  to  the  charge,  but  it  was  hopeless. 
And  indeed  it  would  have  been  a  terrible  fiasco  if  after  all  this 
trouble  and  expense,  the  English  and  Latin  Commissions,  the 
selection  of  learned  judges,  the  engagement  of  a  special  clerk  from 
Haberdashers'  Hall,  and  of  Sergeant  Hullock,  the  whole  business 
had  come  to  an  untimely  end  from  the  want  of  the  proper  sheriff. 
The  poor  Lord  President  observes,  "  According  to  the  argument  of 
Mr.  Jeffrey,  the  sheriff  need  not  obey  the  writ ;  indeed  all  our  pro- 
ceedings will  go  for  nothing,  for  we  have  been  travelling  about  the 
country  doing  nothing,  and  we  cannot  suppose  the  Legislature  so 
stultified  as  to  say  a  proceeding  should  go  on  when  it  had  not 
provided  the  means  to  take  the  &st  step."  The  Lord  Chief  Baron 
drew  an  illustration  from  his  own  Court,  the  Exchequer.  The 
sheriff  in  an  Exchequer  process  must  be  understood  to  mean  the 
sheriff  qualified  according  to  the  law  of  the  place  where  he  acts. 

The  Lord  Advocate  calls  the  case  of  Andrew  Hardie.  Still 
Jeffrey  has  another  step  to  take  in  the  interests  of  his  client  There 
is  an  old  statute  of  William  and  Mary  under  which  the  jurymen 
must  have  been  summoned  six  days  before  the  trial,  and  he 
proposes  that  the  clerk  should  ascertain  if  that  has  been  done. 
Sergeant  Hullock  assures  the  Court  that  this  Act  has  expired,  and 
the  objection  which  could  arise  under  it  was  one  only  for  the  juror. 
The  Scottish  judges  are  probably  puzzled,  but  the  Lord  Chief  Baron 
comes  to  the  rescue,  confirms  Hullock,  and  so  the  jury  get  into  the 
box. 

Then  the  Lord  Advocate,  in  English  fashion,  opens  the  case  for 
the  Crown. 

From  the  statement  of  counsel  and  the  evidence  led  we  may 
now  give  a  brief  narrative  of  the  events  which  ended  in  this  trial. 
It  appears,  then,  that  sometime  during  the  night  of  Saturday  the  Ist 
of  April  1820  there  were  posted  up  in  the  streets  of  Glasgow,  and 
in  other  places  in  the  neighbourhood,  copies  of  an  address  to  the 
inhabitants  of  Great  Britain  and  Ireland,  professing  to  be  issued  "  by 
order  of  the  Committee  of  Organization  for  forming  a  provisional 
Government."  The  address  contained  a  declaration  that  the 
extremity  of  their  sufferings  and  the  contempt  heaped  upon  their 
petitions  for  redress  had  reduced  the  framers  to  take  up  arms  for 
redress  of  grievances.  They  claimed  equality  of  rights,  not  of 
property.  An  expedition  of  some  sort  was  indicated  in  these  brave 
words,  "  Liberty  or  death  is  our  motto,  and  we  have  sworn  to  return 
home  in  triumph  or  return  no  more."  The  soldiers  were  invited 
to  unite  with  the  citizens.  It  wound  up  with  a  piece  of  advice  to 
the  proprietors  of  public  works,  who  were  adviaed  to  shut  them 
up  until  order  had  been  restored.  Early  in  the  morning  following 
upon  the  publication  of  the  address  a  Lanarkshire  magistrate  of 
the  name  of  Hardie  chanced  to  come  upon  a  small  crowd  of  people 
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listening  to  one  of  their  number  who  was  reading  this  ohnoxions 
document  alond.    The  magistrate  made  a  gallant  attempt  to  pnll 
it  down,  in  which  he  was  resisted  by  his  namesake  the  prisoner, 
who  said  that  before  he  would  pennit  him  to  take  down  that  paper 
he  would  part  with  the  last  drop  of  his  blood    The  baffled  magis- 
trate had  to  beat  a  retreat^  numbers  being  too  strong  for  him,  and 
was  not  long  in  finding  another  copy  of  the  address  pasted  upon  a 
pump-well,  which,  being  unprotectol,  he  had  the  intense  satisfac- 
tion of  taldng  to  pieces.    Monday  seems  to  have  found  Glasgow 
in  a  state  of  considerable  alann,  with  nearly  all  the  manufactories 
closed,  and,  to  quote  the  words  of  the  Lord  Advocate,  "  the  popula- 
tion of  that  great  city  assembled  in  the  streets,  where  they  foimed 
themselves  into. columns  and  marched  with  the  military  step." 
Very  alarming  no  doubt.    True,  it  is  not  said  that  they  were  armed, 
or  even  that  they  indulged  in  seditious  cries,  or  made  any  dis- 
turbance, but  then  their  march  with  the  militaiy  step,  we  must 
assume  with  the  learned  counsel,  meant  something  dangerous.    The 
rebels  of  Glasgow  seem,  however,  to  have  been  waiting  for  the 
country,  and  perhaps  the  country  was  waiting  for  Glasgow.    To 
whatever  cause  we  may  attribute  it,  the  fact  remains  that  the 
result  was  very  trifling.    The  mountaiu  in  labour  was  big  enough, 
but  the  mouse  produced  was  but  a  small  ona    The  next  scene 
in  the  drama,  indeed,  presents  a  descent  from  the  sublime  to  the 
ridiculous — a  little  army  of  thirty  or  forty  march  off  firom  Gradshill 
armed.    Even  the  Lord  Advocate,  by  no  means  disposed  to  under- 
stote  his  case,  cannot  say  that  this  startling  force,  prepared  to  battle 
with  aU  the  troops,  ye^mamy.  and  militia  they  milht  encounter, 
were  "  armed  with  regular  arms."    Their  leader  was  the  prisoner 
Hardie,  who  does  seem  to  have  possessed  a  musket.    They  break- 
fasted at  Castlecary,  the  bill  for  the  breakfast  of  the  whole  army 
amounting  to  the  modest  sum  of  eight  shillings.     The  funds  even 
then  must  have  been  at  a  low  ebb,  for  it  was  at  first  proposed  to 
the  landlord  who  supplied  them  that  he  should  take  a  bill  at  six 
months.     The  party  then  formed  into  two  divisions,  one  of  which, 
under  the  command  of  the  prisoner,  having  procured  additional 
arms  and  ammunition,  took  the  highroad  towards  Camelon  in  the 
parish  of  Falkirk.     Here  they  met  a  solitary  yeoman,  whose  arms 
they  attempted  to  take,  but  as  he  declined  to  give  them  up  he  was 
allowed  to  go  on  his  way,  a  rather  stupid  proceeding,  as  this 
gentleman  made  direct  for  Kilsyth,  where  the  King's  troops  were 
stationed,  and  gave  information.      At  Camelon  the  two  parties 
united  and  made  for  the  common  of  Bonnymuir.    Their  united 
force  amounted  to  barely  over  thirty.    In  the  meantime  the  troops 
at  Kilsyth  had  received  the  news,  a  body  of  sixteen  hussars^and 
yeomen  set  off  in  pursuit,  and  royalists  and  rebels  met  on  the  moor. 
The  latter  took  shelter  behind  a  wall  some  five  feet  in  height  and 
fired  two  or  three  shots,  wounding  Lieutenant  Hodgson  of  the  10th 
Hussars  in  the  hand,  and  still  more  severely  wounding  his  horse. 
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The  soldiers^  however,  got  throngh  a  gap  in  the  wall  and  this  de- 
cided the  day.  Eighteen  prisoners  were  speedily  taken.  One  man 
was  left  badly  wounded  on  the  field.  The  arms  which  fell  into 
the  hands  of  the  victorious  party  consisted  of  sixteen  pikes  and 
one  pike-handle  and  a  pitchfork,  five  muskets  or  guns,  and  two 
pistols.  Thus  ended  what  Crown  counsel  were  pleased  to  describe 
as  "  the  battla"  This  was  in  the  month  of  April,  and  when  we 
consider  that  in  July  the  Lord  Advocate  was  able  to  state  to  the 
jury  that  "  the  country  is  now  perfectly  tranquil,"  surely  it  seems 
as  if  a  very  ponderous  hammer  indeed  had  been  put  in  motion  to 
crush  this  butterfly  of  an  insurrection.  The  Sheriff,  or  at  least  the 
Court  of  Justiciary,  might,  one  would  imagine,  have  been  strong 
enough  for  the  operation. 

The  juiy  were  asked  to  hold  Hardie  guilty  of  "  compassing  and 
imagining  the  death  of  the  King,"  at  least  the  charge  was  not 
departed  from ;  but  it  was  admitted  that  the  case  against  him  came 
more  distinctly  under  the  second  head  of  levying  war.     In  his 
declaration  Hardie  stated  that  in  "  going  out "  he  "  did  not  mean  the 
subversion  of  Government,  but  what  he  wanted  was  the  restitution 
of  the  people's  rights.    That  they  wished  annual  Parliaments  and 
elections  by  ballot.    That  the  declarant  does  not  mean  that  the 
people  ever  had  annual  Parliaments  and  elections  by  ballot,  but 
that  he  conceived  the  people  had  a  right  to  obtain  what  the 
majority  of  the  nation  applied  for."     Jeffrey,  for  the  accused, 
brought  no  witnesses,  and  attempted  very  little  in  the  way  of 
cross-examination.     He  however  tried  to  prevent  a  copy  of  the 
address  over  which  the  prisoner  and  magistrate  had  fought  in  the 
streets  of  Glasgow  being  received  as  evidence,  contending  that  the 
prisoner  could  not  be  connected  with  it  as  a  whole,  because  a  part 
of  it  had  been  read  in  his  presence.    The  objections  were  however 
repelled  and  the  address  admitted.    Jeffrey's  speech,  which  followed 
the  closing  of  the  case  for  the  Grown,  was  an  able  one.     Of  course 
he  did  not  seek  to  exonerate  his  client  from  all  guilt  in  the 
matter.     This  would  have  been  a  hopeless  task.     He  merely 
sought  to  induce  the  jury  to  apply  to  the  offence  some  less  serious 
name  than  that  of  High  Treason.    He  had  to  admit  that  his  client 
was  armed,  and  "that  being  so  armed,  he  was  present  at,  and  engaged 
both  constructively  and  actively  in,  a  skirmish  with  the  lawful 
forces  in  the  pay  of  the  King,  acting,  I  have  no  doubt,  in  what 
they  considered,  and  what  probably  was,  their  duty."     But  he 
suggested  that  this  conflict  had  been  engaged  in  as  an  act  of  self- 
defence,  and  that  there  was  no  invasion  of  the  troops  to  overthrow 
the  Government.    The  reply  was  made  by  the  Solicitor-General 
(Wedderbum),  and  the  Lord  President  delivered  his  charga    The 
jury  were  warned  that  if  they  listened  to  the  plea  of  mercy  in  the 
face  of  evidence  and  their  oath,  they  were  guilty  of  neither  more 
nor  less  than  wilful  and  corrupt  perjuiy.    In  closing  he  said  that  he 
had  given  them  his  opinion.    "  I  always  thought  it  was  a  duty  I 
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owed  to  a  jury  to  let  them  know  what  my  opinion  was,  that  they 
might  canvass  it  on  the  one  hand,  knowing,  I  hope,  that  my  char- 
acter was  such  that  they  would  not  lightly  differ  from  me,  but  at 
the  same  time  thinking  that  they  would  boldly  differ  from  me  if 
they  were  compelled  to  do  so.  But,  on  the  other  hand,  if  their 
opinion  was  against  the  prisoner,  it  would  be  satisfactory  for  them 
to  know  that  such  also  was  the  opinion  of  the  judge."  The  jury 
did  not  differ  from  him,  but  after  twenty  minutes'  consultation 
they  found  the  prisoner  guilty  of  the  chaj^e  of  levying  war  and 
conspiring  to  levy  war  against  the  King. 

Next  day  the  Court  took  up  the  trial  of  John  Baird,  who  had 
been  present  at  Bonnymuir,  and  had  suited  as  leader  of  one  of  the 
two  divisions  into  which  the  little  party  had  broken  up  previous 
to  the  meeting  there.  In  arguing  with  Jeffrey  over  the  evidence  in 
this  case,  Sergeant  Hullock  (who  certainly  does  remind  us  of  English 
counsel  of  a  much  more  distant  date  than  1820)  spoke  of  ''  a  pure 
palpable  act  of  sheer  unadulterated  treason."  Upon  the  conviction 
of  Baird,  which  followed  almost  as  a  matter  of  course  after  that  of 
Hardie,  Jeffrey,  on  behalf  of  the  rest  of  the  Bonnymuir  men,  with- 
drew the  plea  of  not  guilty  and  tendered  one  of  guilty. 

This  example  was  followed  by  the  other  prisoners  from  this  dis- 
trict The  charge  in  the  case  of  some  was  departed  from,  and  the 
sentence  was  moved  for  against  twenty-two,  who  were  described  by 
the  Lord  President  as  presenting  the  melancholy  spectacle  '*  of  two- 
and-twenty  subjects  of  their  country  who  have  forfeited  their  lives 
to  its  justice."  Certainly  it  was  a  melancholy  spectacle,  and  had 
the  sentence  then  pronounced  been  carried  out  against  them  all, 
the  8th  of  September  1820  would  have  been  a  terrible  day  in  the 
annals  of  Stining.  For  on  that  day  these  unfortunate  men  were 
to  be  first  hanged,  then  beheaded  and  quartered.  Hardie  and 
Baird  did  actually  suffer  death. 

Let  us  now  more  briefly  notice  the  further  proceedings  of  this 
great  Commission.  We  have  seen  that  the  Bonnymuir  rising  had 
its  origin  in  Glasgow.  In  that  city  the  Commission  next  proceeded 
to  hold  a  sitting.  James  Wilson  was  the  first  prisoner  tried 
Wilson,  a  hosier  in  Strathaven,  had  marched  with  a  sword,  or 
rather  with  the  blade  of  a  sword,  in  his  hand,  edong  with  a  body  of 
men  armed  with  pikes  and  guns,  and  canying  a  flag  bearing  the 
motto  "Scotland  Free  or  Scotland  a  Desart."  Their  destination 
was  Glasgow,  but  learning  on  the  road  that  Glasgow  was  not 
disposed  to  join  them,  they  seem  to  have  quietly  dispersed.  There 
was  here  no  act  of  violence  as  in  Hardie's  case,  but  on  the  other 
hand  the  preparations  made  in  the  way  of  securing  arms  and 
ammunition  seem  to  have  been  on  a  greater  scale.  Wilson  was 
found  guilty  of  compassing  to  levy  war  against  the  King.  He  was 
ably  defended  by  John  Archibald  Murray,  afterwards  Lord  Murray. 
On  only  one  point,  however,  was  his  counsel  successful  He 
managed  to  exclude  the  two  declarations  of  the  prisoner  emitted 
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before  different  magistrates.  The  first  magistrate  had  advised 
Wilson  to  be  candid  and  speak  the  tmth,  and  although  the  second 
had  not  repeated  this  advice,  it  was  held  that  he  had  said  nothing 
to  undo  the  impression  to  which  it  might  have  given  rise.  In  his 
second  declaration  he,  the  prisoner,  had  adhered  to  the  former  one. 

Against  the  next  prisoner  in  the  list,  William  M'Intyre,  the 
Lord  Advocate  led  no  evidence,  and  the  jury  returned  a  verdict  of 
Tiot  guilty.  The  prisoner  was  suffered  to  depart  after  hearing  a 
short  sermon  from  the  Lord  President  upon  the  danger  he  had 
escaped,  the  effect  of  his  escape  upon  his  future  conduct,  and  in 
particular  upon  the  perfection  of  our  "  glorious  Constitution."  He 
asks,  "  In  the  name  of  God  what  more  is  it  possible  for  any  con- 
stitution to  provide  for  the  people  who  live  under  it  ?  Their  rights 
and  liberties  are  protected,  against  their  fellow-citizens  on  the  one 
band,and  against  the  Crown  on  the  other,  and  the  meanest  individual, 
accused  of  crimes  against  the  State,  knows  he  will  be  tried  with 
the  same  impartiality  and  regard  to  justice  as  the  proudest  noble 
in  the  land."  M'Int}rre  was  told  to  retire  into  the  bosom  of  his 
family,  to  honest  industry,  and  those  habits  which  became  his 
station,  and  that  whatever  rights  he  might  have,  that  of  governing 
others,  or  of  reforming  the  State,  or  of  making  laws,  never  could 
belong  to  uneducated  men  like  him.  The  other  accused  were  then 
acquitted  in  the  same  way  by  a  formal  verdict,  and  the  sisderunt 
wound  up  by  the  sentence  of  death  being  pronounced  upon  the 
unfortimate  Wilson.  Although  he  had  been  recommended  to  mercy 
he  was  beheaded  at  Glasgow  on  30th  August  1820. 

We  next  find  the  Commission  in  the  parish  church  of  Dumbarton, 
engaged  in  trying  a  Bobert  Munroe,  a  Dumbartonshire  conspirator, 
accused  of  having  assisted  in  the  manufacture  of  pikes  at  a  forge  in 
that  county.  This  long  trial  resulted  unsuccessfully  for  the  Crown, 
and  the  prisoner  was  acquitted.  Lord  President  Hope  told  Munroe 
that  he  was  a  "  poor,  helpless,  friendless,  obscure  individual."  But 
his  Lordship's  charge  was  so  favourable  to  the  prisoner  that  the 
Crown  abandoned  their  other  Dumbarton  cases,  and  the  Commis- 
sion proceeded  to  Paisley.  Here  took  place  (also  in  a  church)  the 
long  trial  of  James  Speirs,  which  occupies  nearly  a  whole  volume 
in  Green's  report.  In  this  case  an  objection  was  taken  by  the 
prisoner's  counsel  to  the  admission  of  the  declaration,  on  the  ground 
that  a  prisoner's  declaration  in  Scotland  is  different  from  an 
examination  before  a  magistrate  in  England,  and  that  it  was  by  the 
law  of  this  latter  country  that  in  this  case  they  had  to  be  guided. 
The  Court  were  probably  led  by  the  opinion  of  one  of  their  number. 
Chief  Baron  Shephead,  who  held  that  the  distinction  between  the 
Scottish  declaration  and  the  English  examination  was  merely  nominal 
This  trial  had  a  curious  result.  The  jury  at  first  returned  a  verdict 
of  guilty  of  the  fifteenth  overt  act  in  the  first  count  of  the  indict- 
ment. This  the  Court  would  have  construed  as  meaning  guilty  on 
the  first  count,  but  the  jury  were  unwilUng  to  have  such  an  inter- 


458  THE  SCOTTISH  TREASON  TRIALS  OF  1820. 

pretation  put  upon  their  verdict.  After  discusaiiig  the  matter  with 
the  Lord  Justice-Clerk  they  withdrew,  but  retimied  still  deter- 
mined to  find  nothing  proved  save  this  one  act,  that  of  striking 
work  and  compelling  and  persuading  others  to  do  the  same.  The 
imfortunate  judge  had  to  confess  that  he  was  not  conversant  with 
entering  verdicts  in  such  cases,  and  desired  the  assistance  of  one 
who  knew  more  about  it  This  was  the  Lord  Chief  Baron,  who 
proceeded  to  direct  the  jury,  and  told  them  that  what  they  had 
returned  was  no  verdict  at  alL  The  first  count  was  the  compassing 
of  the  death  of  the  King,  and  this,  the  jury  said,  startled  them. 
They  could  see  that  the  prisoner  had  done  what  they  found  he 
had  done,  but  they  could  not  connect  those  acts  with  any  design 
upon  the  King's  life.  And  so  after  many  judicial  explanations  and 
directions  they  again  retired,  and  then  gave  the  following  verdict : 
"  The  jury  pronounce  James  Speirs  guilty,  on  Monday  the  3rd  of 
April  last,  of  striking  and  giving  up  his  work  in  a  malicious  and 
illegal  manner;  and  that  he  did  not  only  abstain  firom  work  himself, 
but  did  compel  and  oblige  others  of  his  fellow-subjects  to  do  the 
same ;  and  maliciously  and  illegally  did  hinder  and  obstruct  and 
prevent  divers  manufactories  of  divers  liege  subjects  from  being 
proceeded  in  and  carried  on  on  that  day."  Of  course  they  were 
told  that  this  was  no  verdict,  as  it  neither  afiSrmed  nor  negatived 
the  charge  of  treason,  and  for  the  fourth  time  they  retired,  returning 
at  last  with  the  verdict  of  not  guilty. 

The  last  place  in  which  the  Commission  held  sittings  was  Ayr. 
Thomas  M'Kay,  the  first  prisoner  placed  at  the  bar,  pleaded  guilty, 
and  he  was  sentenced  to  death.  The  Crown  then  suffered  the 
others  in  custody  (three  in  number)  to  go  free. 

To  sum  up  the  results  of  these  judicial  proceedings,  we  may 
state  that  true  bills  were  found  in  the  various  counties  embraced 
within  the  Commission  against  nearly  one  hundred  persons,  of 
this  number  fifty-two  failed  to  appear,  two  were  acquitted  after 
trial,  twenty-four  convicted  either  upon  evidence  or  by  their  own 
confession,  and  the  remainder  acquitted  without  trials.  Only  three 
were,  we  believe,  actually  executed.  The  Commission  held  its  first 
meeting  on  the  29th  of  June,  and  its  last  on  the  9th  of  August  1820. 

Looking  to  the  serious  light  in  which  Government  thought  fit  to 
view  the  disturbances  which  led  to  all  this  exhibition  of  judicial 
and  forensic  skill,  it  cannot  be  said  that  an  undue  amount  of 
pumsbment  was  dealt  out  If  treason  had  been  committed,  three 
executions  after  so  many  convictions  could  not  be  wondered  at 

This  chapter  of  comparatively  recent,  although  we  imagine  some- 
what overlooked,  Scottish  history  has,  we  trust,  proved  not  altogether 
uninteresting  to  our  readers.  It  serves  strikingly  to  show  us  the 
advance  made  since  the  year  of  grace  1820.  Such  a  miserable 
abortive  rising  as  that  of  Bonnymuir  would  be  simply  impossible 
in  these  days,  not  only  because  enlightened  rulers  have  removed 
the  grievances  under  which  former  generations  suffered,  but  because 


VITAL,  SOCIAL,  AND  ECONOMIC  STATISTICS  OF  GLASGOW.      459 

of  the  spread  of  education  and  the  increased  means  of  communica- 
tion. An  army  of  thirty  men  marching  out  of  Glasgow  under  a 
false  impression  that  the  whole  country  had  risen  to  side  with  them, 
is  only  possible  if  we  conceive  gross  carelessness  on  the  part  of  the 
servants  in  some  one  of  its  lunatic  asylums. 


VITAL,  SOCIAL,  AND  ECONOMIC  STATISTICS  OF 

GLASGOW. 

For  several  years  we  have  in  our  Journal  noticed  the  annual 
volume  with  the  prefixed  title,  which  is  edited  by  Mr.  West  Watson, 
the  City  Chamberlain  of  the  second  city  of  the  United  Kingdom. 
The  work  is  worthy  of  notice  as  exhibiting  many  points  of  sociality 
which  are  invaluable  to  the  jurist  as  well  as  the  politician. 

The  reporter  in  his  preliminary  observations  has  been  in  use  to 
contrast  each  year  with  its  predecessor.  In  1878  he  expressed  a  hope 
that  he  would  be  able  in  the  succeeding  year  to  present  a  more 
favourable  report  than  he  then  was  compelled  to  give.  He  now 
admits,  "That  anticipation  has  not  been  realized,  and  with  sorrow 
I  make  the  remark  that  1879  has  not  contributed  much  towards 
brightening  the  darkness  of  1878."  The  reporter  proceeds  with 
some  important  observations  on  the  state  of  trade  and  commerce. 
He  dwells  on  the  disastrous  effects  of  the  failure  of  the  City  of 
Glasgow  Sank.  He  states  that  there  were  recovered  from  the  un- 
fortunate shareholders  £9,309,032.  Out  of  1819  of  their  number 
"  more  than  five-sixths  were  already  found  to  have  been  under  the 
dire  necessity  of  surrendering  all  that  they  possessed,  and  of  facing 
the  world  s^ain,  hopelessly  and  helplessly  ruined."  The  reporter  is 
pleased  to  compliment  the  liquidators  for  their  zeal  and  energy,  an 
encomium  which  we  doubt  not  has  been  fully  merited. 

The  first  table  gives  the  temperature  and  rainfall  of  1879  and 
recent  years.  The  reporter  states  "that  the  year  commenced  with 
an  unusually  bitter  winter,  and  it  was  scarcely  relieved  until  the 
arrival  of  the  last  quarter  &om  an  almost  perpetual  dampness, 
accompanied  by  a  depression  of  temperature  rarely  experienced 
during  so  considerable  a  period.  ...  It  was  not  the  mere  quantity 
of  the  rainf  aU,  which  of  itself  can  be  scarcely  called  inordinate,  but 
it  was  the  ceaseless  drizzle,  which  extended  over  the  dreary  period  of 
204  days,  the  low  and  wretched  temperature,  and  the  absence  of 
the  blessed  sunshine  which  edtogether  formed  such  a  combination 
as  to  complete  the  measure  of  the  dismal  and  disastrous  year." 

The  next  table  in  the  series  shows  the  natural  increase  of  the 
population  during  the  last  twenty-four  years.    The  technical  phrase 
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of  natural  increase  is  the  difference  in  numbers  between  the  recorded 
deaths  and  recorded  births.  The  tables  do  present  some  strange 
anomalies.  The  reporter  remarks,  "  A  glance  will  almost  startle 
the  reader  by  its  strange  and  inexplicable  variations,  for  daring 
the  whole  period  included,  our  population  has  been  advancing  in 
numbers  steadily  though  not  equably,  yet  so  far  back  as  1856  there 
was  an  actual  increase  of  4963,  and  in  1869,  that  is,  thirteen  years 
later,  it  amounted  to  only  2850.  Again,  in  1872  it  amounted  to 
6097,  and  in  1877  reached  the  extent  of  7269,  yet  in  1879  receded 
to  7191;  and  although  the  range  of  the  whole  long  period  varied 
from  2850  to  7269  (the  figures  already  referred  to),  the  average 
was  5025,  or  but  a  little  beyond  the  amount  of  the  starting  year 
of  the  series."  It  might  be  observed,  as  explanatory  perhaps  of 
these  singular  eccentricities,  that  emigration  and  immigration  can- 
not be  well  excluded.  Many  certainly  bom  in  Glasgow  die  else- 
where, and  the  converse  is  equally  true,  that  many  die  in  Glasgow 
whose  birth  was  in  other  places. 

The  births  of  1879  show  19,684,  falling  short  of  each  of 
the  preceding  five  years,  and  even  of  1872.  As  usual  the  males 
preponderated,  numbering  10,018,  whilst  the  females  were  only 
9666.  The  reporter  adds, "  The  proportions  which  are  remark^ 
as  applicable  to  Europe  generally  were  thus  exemplified  again, 
being  as  usual  almost  exactly  twenty-one  boys  to  twenty  girls." 

"  The  tear  and  wear  of  life  likewise  continue  to  enforce  their 
invariable  natural  effects,  and  gradually  transpose  the  proportion 
of  the  sexes ;  for  although  so  many  more  boys  are  bom,  and  they 
maintain  their  majority  in  the  matter  of  numbers  up  to  above  the 
age  of  fifteen,  their  numbers  then  become  quickly  and  steadily 
equalized,  imtil  thereafter,  and  almost  or  always  to  the  close  of  life, 
the  female  element  continues  to  preponderate.  ...  As  observed  for 
many  previous  years,  the  births  of  the  year  preponderate  in  the 
earlier  months,  and  either  March  or  April  or  May  usually  taking 
the  lead.  Upon  the  present  occasion  January,  as  it  did  last  year, 
assumes  a  very  prominent  position,  and  February  as  usual  exhibits 
a  strange  and  peculiar  modest  claim.  We  cannot  but  bear  in  mind 
that  it  is  a  short  month.  Upon  the  present  occasion,  and  it  seems 
to  be  altogether  a  year  of  exceptions,  September  does  not  present 
the  lowest  birth-rate,  although  it  retains  as  usual  the  proud  pre- 
eminence of  showing  the  lowest  death-rate  of  the  year." 

The  table  of  marriages  is  prefaced  with  the  observation  ^'  that 
their  numbers  present  an  indication  of  the  prosperity  or  adversity 
of  the  times"  Accordingly  the  statistics  of  1879  verify  the  fact 
that  it  has  been  a  disastrous  and  disheartening  year.  The  tables 
show  the  lowest  numbers  for  the  last  ten  years,  falling  600  below 
the  average  recorded  during  the  entire  period.  The  greater 
number  appears,  as  in  former  years,  at  the  New  Year  season,  and  at 
the  half-year's  term  at  Martinmas.  "  The  other  term  being  Whit- 
sunday, has  not  the  same  privilege  because  of  the  deeply-rooted 
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prejudice  or  superstition  which  exists  in  the  Scottish  mind 
against  the  success  or  good  fortune  of  marriages  celebrated  in 
May." 

In  sequence  the  mortality  tables  come  next  The  deaths  in  1879 
were,  12,493,  and  which  fell  short  of  the  average  of  twenty-five 
years,  which  has  been  13,264.  The  total  mortality  of  1879  has 
been  actually  the  lowest  recorded  during  the  long  progress  of 
seventeen  consecutive  years.  The  reporter  adds, ''  Thus  we  see  how 
favourable,  from  a  sanitary  point  of  view,  has  been  the  position  of 
our  population  in  the  year  1879.  This  is  veiy  satisfactory  when 
we  regard  the  suffering  and  sorrow  and  deep  distress,  as  well  as  the 
strange  and  depressing  nature  of  the  weather,  which  characterized 
that  dismal  year."  The  reporter  expresses  a  suspicion  that  the 
public  improvement  operations  "have  tended  to  cause  the  dis- 
possessed population  to  huddle  closer  together,  and  that  although 
the  inhabited  houses  have  not  increased  in  number  so  much 
as  usual,  they  are  likely  to  become  more  densely  peopled."  The 
reporter  proceeds  to  detail  the  particular  ailments  which  in 
1879  chiefly  afflicted  the  population.  These  tables  are  of  great 
value  to  the  medical  profession. 

One  marvellous  fact  is  worthy  of  notice,  that  "typhus,  once 
actually  the  scourge  and  terror  of  this  neighbourhood — destroying 
as  it  did  1138  victims  in  1864,  and  1177  in  1865,  when  the 
population  was  140,000  under  its  present  number — carried  off 
but  fifty  individuals  in  all  in  1878  and  fifty-eight  in  1879." 
The  reporter  observes  that  bronchitis  and  phthisis  for  many 
years  exhibited  a  remarkable  equality  in  their  progress,  but  lately 
bronchitis  has  usurped  and  maintained  an  uncompromising 
ascendency,  and  the  result  is  that  the  aggregate  of  the  ten  years 
1870  to  1879  exhibits  an  average  annual  mortality  of  2383  from 
bronchitis  and  1866  from  phthisis.  The  reporter  mournfully 
adds,  "  This  seems  all  the  more  remarkable  when  we  recognise  the 
fact  that  although  the  mortal  power  of  almost  every  other  disease 
prevailing  amongst  us  has  waxed  and  waned  from  season  to  season 
and  trom  time  to  time,  and  has  been  especially  modified  and 
mitigated  during  the  year  that  has  just  departed,  yet  these  two 
have  ever  been  sweeping  onwards,  and  too  often  upwards,  in  their 
cruel  course,  and,  like  the  remorseless  eagle  facing  the  sun  '  with 
an  eye  that  never  winks,  and  a  wing  that  never  quails,  relentless, 
implacable,  savage  to  the  last.'" 

The  table  of  infantile  mortality  of  1879  gives  some  startling 
facts.  Of  the  total  of  5605  under  five  years  of  age  no  less  than 
1196  died  imder  three  months  from  their  birth,  440  between  three 
and  six  months,  1026  between  six  and  twelve  months,  1466 
between  twelve  months  and  under  twp  years,  and  1377  between 
two  and  five  years.  This  table  deserves  consideration  sJike  by  the 
physician  and  the  jurist 

A  table  exhibits  the  interments  in  the  burying-grounds  of  the 
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chaiacter  of  profieasiaiial  tndnii^.  Time  was  when  eveiytliing  was 
done  by  written  pleadings.  Eadi  step  in  each  case  was  practicaDy 
an  elaborate  written  essay  on  the  paiticalar  point  mdt  in  its  torn 
by  an  equally  elaborate  answer;  the ^veryqnaint  terms  wheie  there 
were  replies  and  dnplies,  ay,  and  on  to  qnadniplieSy  show  how 
laborionaly  the  coonsel  worked  ont  their  argument  Those  were 
the  days  when  a  reference  in  an  airy  and  akimming  sort  of  way  to 
one  or  two  authorities  of  recent  date,  with  a  confident  manner  and 
loud  Toice,  would  not  have  weighed  for  an  instant  against  the 
quietly-prepared  paper  worked  up  in  the  study,  and  bearing  the 
tokens  of  the  midnight  oil  (for  they  had  not  even  gas  in  that  age). 
The  advocate,  not  content  with  mere  precedent,  sought  to  find  the 
truer  foundation  of  principle ;  the  Pandects  were  searched  and  oft 
quotations  carefully  cull^  fit>m  their  pages;  the  commentators 
on  each  passage  were  examined  and  their  authority  adduced  to 
strengthen  the  doctrine  or  justify  the  deduction.  Yoet  was 
quoted  by  those  who  not  oidy  knew  how  to  pronounce  his  name, 
but  had  frequently  studied  his  writings,  while  the  beauties  of 
Pothier  were  gathered  by  those  who  could  well  appreciate  them. 
In  the  ordinary  business  of  life,  in  the  daily  intercourse  of  society, 
we  often  encounter  men  who  talk  widely  and  strongly,  more  widely 
and  more  strongly,  perhaps,  than  the  subject  of  conversation  in  any 
d^;ree  warrants,  yet  those  very  men  when  they  write  upon  those 
very  subjects  are  cautious,  calculating  each  wonl  and  balancing  its 
weight  and  its  efifect  This  is  just,  we  think,  what  has  happened 
in  our  l^al  profession  in  Scotland.  In  the  days  when  the  plead- 
ings were  all  written,  when  oral  pleading  truly  was  not  of  much 
moment,  certainly  not  to  compare  with  what  was  down  in  the 
printer's  black  and  white,  the  advocate  felt  that  his  words  were  of 
importance,  that  each  phrase  might  have  its  effect,  and  that  no 
argument  could  be  thrown  away  with  safety.  The  judges  sat  and 
listened,  it  may  be  faithfully,  to  all  that  was  argued  before  them, 
but  they  read  their  papers  and  gave  far  greater  effect  to  what  they 
foimd  in  the  prints  than  to  what  was  merely  dropped  by  the 
counsel  at  the  bar.  Hence  the  care  necessary,  and  the  references 
to  those  principles  underlying  each  case  by  which  alone  the 
judicial  mind  could  be  affected ;  for  we  must  not  forget  that  the 
judges  of  those  days  were  as  different  from  the  judges  of  the 
present  day  as  the  advocate  or  W.S.  of  1820  differed  firom  the 
advocate  or  W.S.  of  1880. 

We  are  not,  however,  by  any  means  entirely  the  laudaiores 
temporis  acti  that  perhaps  these  observations  may  have  caused  us 
at  first  sight  to  appear.  The  present  system  has  many  advantages 
of  its  own ;  it  has  those  advantages,  however,  at  the  expense  of 
certain  losses,  and  we  are  seeking  to  find  the  losses  and  the  gains, 
and  to  compare  them  the  one  with  the  other.  Perhaps  there  may 
be  a  considerable  divergence  in  opinion,  but  we  maintain  that  as 
one  consequence  of  the  change  the  Sar  has  very  much  gained  in 
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its  powers  of  elocution  and  of  public  speaking.  There  were  very 
few  indeed  among  our  ranks  in  former  days  who  could  speak 
efficiently  and  forcibly,  even  though  we  liad  a  Jury  Court  all  to 
itself,  and  a  Chief  Commissioner  to  preside  over  it.  Now  though 
the  speaking  may  as  a  logical  and  argumentative  process  be  less 
satisfactory  to  the  mind  or  to  the  hard  head  of  the  metaphysical 
Scot,  yet  the  force  and  cogency  are  there,  and,  despite  what  our 
neighbours  across  the  Tweed  may  say,  the  humour  also.  The 
ponderous  device  of  writing  down  all  your  speech,  and  dressing  it 
up  in  a  shape  suited  for  judicial  digestion,  weakened  necessarily 
the  memory  for  an  impromptu  address,  and  destroyed  or  at  least 
materially  injured  that  power  of  "  thinking  upon  your  legs  "  which 
is  said  to  constitute  the  secret  of  oratorical  success.  Within  the 
last  few  days  the  famous  French  advocate  and  orator  Maitre 
Lachaud  succeeded  in  obtaining  the  acquittal  of  a  Madame  de 
Tilly,  charged  with  and  manifestly  guilty  of  throwing  vitriol  in  the 
face  of  a  girl  who  was  her  rival  in  the  afifections  of  her  husband> 
and  we  remember  noticing  that  it  was  said  that  even  tears  were 
brought  into  the  eyes  of  all  present  by  the  skilful  eloquence  of  the 
great  pleader.  Now  this  is  a  kind  of  thing  that  has  its  advantages 
as  weU  as  its  injurious  effects,  though  we  confess  that  as  yet  the 
Scottish  advocate  has  to  be  found  who  will  bring  tears  from  the 
eyes  of  a  jury  of  his  countrymen.  It  may  be  a  sentimental 
and  wrong  spirit  which  allows  a  jury  to  give  way  to  their  feelings 
and  acquit  merely  because  they  are  wrought  upon  by  the  practised 
speaker  who  appeals  to  them,  and  it  may  be  an  inferior  kind  of 
legal  training  which  uses  such  arts  in  preference  to  more  solid 
arguments,  and  yet  at  the  same  time  the  cultivation  of  such  a 
talent  is  surely  worthy  of  all  praise,  and  an  ambition  to  be  able  to 
use  effectively  the  persuasive  gift  of  eloquence  is  not  less  noble 
than  the  lettered  and  literary  pride  in  the  contemplation  of  an 
essay  full  of  learning  and  full  of  argument,  based  upon  principles 
as  stable  as  the  piUars  of  Hercules.  It  is  curious  to  notice  one 
alteration  which  has  been  synchronous  with  the  change  of  pleadings 
though  we  should  not  be  prepared  to  maintain  that  necessarily  thu 
one  bears  any  relation  to  the  other.  That  alteration  is  one  very 
important  to  the  whole  profession,  the  rate  of  the  fees  paid  to 
advocates  for  their  work.  In  those  days  when  all  was  done  by 
writing,  and  when  the  delightfully  innocent  fiction  was  maintained 
that  an  advocate  received  nothing  whatever  for  what  he  did, 
though  no  doubt  in  his  magnificently  patronizing  way  he  always 
deigned  to  accept  of  an  honorarium — in  those  days,  we  say,  the  Bar 
must  have  been  much  in  the  literal  position  of  penny-a-liners  so 
far  as  pay  went.  We  have  seen  the  fee-book  of  an  advocate  who 
was  about  1810  in  large  practice,  that  is  to  say,  his  income  at  that 
time  exceeded  £700  a  year,  representing  a  much  larger  sum  in 
these  days,  and  yet  in  that  book  we  found  during  a  whole  year  only 
one  fee  of  £5,  5s.,  and  none  of  larger  amount,  while  the  vast  pro- 
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portion  of  entries  were  for  £1,  Is.,  representing  the  writing  of  the 
various  pleadings  of  each  stage  of  every  litigation.  Poorly  though 
it  was  paid,  so  laborious  in  its  character  was  this  perpetual  pen- 
work  that  it  must  have  consumed  a  very  large  amount  of  time,  and 
all  whose  age  permits  them  to  remember  the  latter  years  of  these 
written  pleadings  unanimously  bear  testimony  to  the  way  in  which 
the  days  and  the  nights  of  our  professional  predecessors  were 
occupied  Another  of  the  efifects  of  the  system  of  written  pleadings 
has  been  probably  to  create  the  great  difference  between  the 
English  practice  and  our  own  as  regards  conveyancing.  There  the 
conveyancing  business  is  still  in  the  hands  of  the  Bar,  no  doubt  of 
a  special  section  of  that  learned  body,  but  it  has  not  passed  to  the 
other  branch  of  the  profession  as  it  has  done  in  Scotland.  The 
conveyancing  work  here  originally  was  done  by  advocates  if  we  go 
far  enough  back,  but  there  can  be  little  doubt  that  it  was  dropped 
by  the  Bar  for  the  twofold  reasons  of  want  of  time  and  ideas  of 
dignity.  The  want  of  time  was  caused  by  the  great  amount  of 
other  writing  to  be  got  through,  and  the  ideas  of  dignity  probably 
were  on  a  par  with  those  which  disdained  fees  whilst  adhering  to 
JumoraricL  Be  this  however  as  it  may,  the  written  pleading  is 
strongly  suspected  of  having  helped  to  deprive  the  Bar  of  an 
important  and  lucrative  branch  of  its  business. 

Having  thus  looked  at  the  practical  (but  our  friends  may  say 
debasing)  considerations  of  filthy  lucre  in  the  matter  of  these 
written  pleadings,  we  may  turn  again  to  the  pleasant  side  of  that 
old  picture  of  the  advocate  hard  at  his  written  task,  and  think  of 
the  literary  skill  evoked  and  the  depths  of  learning  often  revealed 
in  the  works  of  those  mental  giants,  as  some  of  them  were.  On 
our  table  as  we  write  there  lies  a  printed  pleading  of  the  deepest 
interest  to  literary  persons.  It  bears  date  November  21, 1795,  and 
it  is  signed  "  Walter  Scott."  We  believe  it  to  be  a  very  early, 
probably  the  earliest,  document  in  print  bearing  his  name,  and  it 
further  shows  in  a  marked  way  the  descriptive  skill  of  his  writings 
and  his  force  and  width  and  power  of  illustration.  As  a  curious 
and  rare  literary  production  it  may  be  interesting  to  give  a  sketch 
of  the  document  and  one  or  two  quotations  from  it  It  is  in  form 
a  pleading  in  the  High  Court  of  Justiciary,  proceeding  by  way  of  a 
now  disused  form  of  process,  termed  an  "information  for  James 
Niven,  presently  a  prisoner  in  the  Tolbooth  of  Edinburgh,  against 
his  Majesty's  advocate."  From  the  print  it  appears  that  Niven 
was  charged  with  murder,  "  or  at  least  culpable  homicide,"  in  con- 
sequence of  his  having  killed  a  man  named  Knox,  a  doorkeeper  to 
the  Faculty  of  Advocates,  in  a  place  called  Libberton's  Wynd,  in 
Edinburgh.  The  prisoner,  it  appeared,  was  a  young  man  who 
having  served  in  the  navy  and  met  with  an  injury  to  his  hand  had 
been  discharged  He  had  purchased  a  small  iron  cannon  which 
he  hoped  to  sell  to  some  profit,  and  he  exhibited  its  powers  in  this 
particular  place  on  several  occasions  and  without  injury  to  any  one ; 
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but,  as  the  indictment  bore,  on  the  particular  day  when  Knox  was 
killed  he  did  ''  bring  said  small  gun  or  cannon  into  the  workshop 
of  Ebenezer  Wilson,  founder,  in  Libberton's  Wynd,  in  the  city  of 
Edinburgh,  and  did  there  load  said  gun  or  cannon  with  powder,  a 
wadding  of  paper,  some  tobacco,  and  a  piece  of  iron  resembling  in 
appearance  part  of  a  small  bolt  or  large  screw-nail ;  and  having  so 
loaded  the  said  gun  or  cannon,  carried  it  out  and  placed  it  on  a 
step  of  the  stair  at  the  gate  leading  into  the  house  of  Robert 
Playfair,  writer,  in  Libberton's  Wynd,  Edinburgh,  and  pointed  the 
muzzle  in  a  direction  up  said  wynd."  Ejiox,  it  appears,  was 
standing  there,  and  was  killed  in  consequence  of  the  prisoner 
having  "  wickedly  and  feloniously,  or  at  least  culpably,"  fired  the 
cannon. 

The  circumstances  and  surroundings  seem  at  once  to  take  us 
back  to  Peter  Peebles  and  "Eedgauntlet;"  the  "wynd"  where 
the  accused  had  fired  the  cannon,  indeed  the  very  notion  of  amusing 
oneself  in  the  heart  of  a  city  by  the  unmolested  discharge  of 
ordnance ;  then  the  writer  who  lives  in  a  wynd,  we  wonder  what 
sort  of  a  house  he  kept ;  then,  again,  we  are  told  that  the  victim 
was,  when  he  lost  his  life,  standing  in  the  wynd  "  in  conversation 
with  Mrs.  Helen  Douglas,  relict  of  James  Baillie,  Esq.,  late  of 
Olivebank,"  which  seems  an  odd  conjunction  for  a  doorkeeper  of 
the  Faculty.  The  quaintness  runs  through  the  whole  print,  which 
proceeds  to  give,  after  a  short  narrative,  a  couple  of  testimonials  by 
naval  officers  certifying  the  prisoner  to  be  a  **  quiet  good  young 
man," 

Mr.  Scott  then  explained  in  his  pleading  that  Niven  had  loaded 
the  cannon  with  paper  and  tobacco,  though  why  he  used  the  latter 
was  not  explained,  and  rammed  it  down  with  an  iron  bolt,  hammer- 
ing the  bolt  "in  order  to  increase  the  report,"  and  leaving  a 
splinter  of  the  bolt  unawares  in  the  bore.  The  argument  was 
twofold  in  favour  of  his  not  being  answerable  for  the  fatal  result — 
first,  "  he  did  not  know  Mr.  Knox  and  could  have  no  malice  against 
him.  Nor  did  he  observe  either  the  deceased  or  any  other  person 
in  the  wynd  when  he  fired.  And  secondly,  he  conceived  the 
contents  of  the  piece  to  be  perfectly  harmless.  It  appears  from 
the  print  that  these  defences  were  stated  probably  in  writing  to  the 
High  Court  of  Justiciary,  and  that  answers  were  made  to  them  on 
the  part  of  the  Crown,  after  which  the  judges,  "  conceiving  the  case 
attended  with  some  nicety,"  ordered  informations.  The  panel 
pleaded  "not  guilty,"  and  the  young  advocate  in  taking  these 
preliminary  objections  seems  to  have  been  practically  doing  what 
we  should  now  term  objecting  to  the  relevancy,  or,  using  his  own 
expression, "  the  relevancy  of  the  libel  and  then  that  of  the  defences 
will  be  considered,"  both  being,  as  he  maintained,  "  with  equal 
propriety  subjects  of  argument  in  the  informations."  We  may 
notice  in  passing  that  there  occurs  a  well-known  Scotticism  where 
the  advocate  says,  "  the  panel's  counsel  shall  proceed  to  state  the 


468  DECADENCE   OF  WRITTEN   PLEADINGS. 

general  argument,"  meaning  to  use  "  will "  instead  of  "  shalL" 
Coming  to  his  argument,  Mr.  Scott  shows  both  that  ingenuity  and 
that  learning  that  might  have  been  expected  from  him.  In  the 
first  place  he  urged  that  there  was  no  dolus  or  animtis  occidendi  to 
raise  the  charge  to  that  of  murder,  though  the  prosecutor  con- 
tended that  from  the  nature  of  the  weapon,  and  from  its  position, 
the  action  of  the  prisoner  was  reckless  as  that  of  "the  Malay 
gamester,  who,  when  rendered  desperate  by  his  losses,  rushes  out 
into  the  streets,  stabbing  whoever  comes  in  his  way,  till  he  is 
overpowered  and  killed  like  a  wild  beast."  The  defence  as  to  the 
weapon  was  that  it  was  a  mere  toy,  and  Hadrian's  Rescript  and 
Carpzovius  the  commentator  were  quoted  to  show  that  this  differ- 
ence was  important 

He,  it  is  added,  who  uses  a  sword  must  be  supposed  to  have  intended  the 
death  of  his  adversary,  because  his  weapon  being  constructed  for  such  a  purpose, 
he  could  not  even  unsheathe  it  without  being  reminded  by  the  unavoiaable 
association  of  ideas  of  the  use  for  which  it  was  forged.  On  the  contrary,  he 
who  employs  a  key,  an  iron  tool,  or  whatever  else  comes  first  to  hand,  cannot 
be  presumed  to  have  had  any  such  determinedly  mortal  purpose.  According 
to  this  doctrine  it  will  be  vain  for  the  pursuer  to  point  out  the  size  of  the 
cannon,  or  its  capacity  of  discharging  a  shot  which  might  kill  a  man  ;  since  it 
cannot  be  numbered  "  inter  arma  quibus  vere  similiter  et  regulariter  homines 
interfici  possunt.'' 

Quoting  further  another  dictum  as  to  a  soldier,  Mr.  Scott 
pointed  out  that  "  if  the  learned  civilians  hold  with  justice  that  a 
soldier  in  such  a  place  using  the  weapon  constructed  and  put  into 
his  hands  for  slaughter  is  guilty  only  of  culpable  homicide,  it  does 
not  appear  how  the  panel  diverting  himself  with  a  plaything 
commonly  used  by  boys  can  in  the  same  situation  be  convicted  of 
murder"  From  the  weapon  itself  the  advocate  for  the  prisoner 
proceeded  to  consider  the  circumstances  of  the  place,  and  very 
ingeniously  to  press  upon  the  Court  that  even  with  the  statement 
of  the  prosecution  taken  as  admitted  there  was  no  more  than  culpa 
in  the  matter.  The  argument  practically  was  that  the  slope  of  the 
wynd  was  really  rather  a  safe  place  to  fire  into,  and  that  there 
was  merely  incautious  raising  of  the  muzzle  or  perhaps  repercussion 
from  a  stone.  But  the  last  and  strongest  point  urged  is  that  of 
"  the  frequent  practice,  whether  proper  or  improper,  of  using  this 
amusement  in  the  streets.  It  is  a  matter  of  public  notoriety  that 
boys  of  all  ages  and  descriptions  are,  or  at  least  till  the  late  very 
proper  proclamation  of  the  magistrates,  were  to  be  seen  every 
evening  in  almost  every  comer  of  the  city  amusing  themselves 
with  fireworks  and  small  cannons ;  and  that  without  being  checked 
or  interfered  with."  The  argument  that  the  act  of  the  panel  being 
versaus  in  illicit  rendered  him  liable  for  all  consequences  is  amus- 
ingly met  by  the  illustration  we  append :  "  If  a  poacher  shooting  at 
game  should  accidentally  kill  a  man,  his  being  unqualified  will  not 
surely  aggravate  the  offence  into  murder,  if  it  would  not  have  been 
such  in  a  person  having  a  licence." 
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We  seem  to  remember,  apropos  of  this,  a  doctrine  at  one  time 
held  by  the  English  lawyers  and  recognised  by  judicial  authority 
there,  to  this  general  effect,  although  we  have  not  at  hand  the 
means  of  more  precise  verification.    Suppose  the  life  of  a  man  to 
be  taken  by  pure  accident  by  a  shot  from  the  gun  of  a  person 
shooting  over  the  lands  where  the   accident  has  occurred,  the 
culpability  of  the  person  would,  mirabUe  didu,  have  varied  with  his 
circumstances  as  regards  his  right  to  be  there  shooting  at  alL    If 
he  is  there  as  the  proprietor  of  the  land,  shooting  where  he  has  full 
right  to  shoot,  the  whole  affair  is  held  to  have  been,  what  it  truly 
was,  a  pure  accident,  and  no  criminal  consequences  can  ensue ;  if, 
on  the  other  hand,  he  is  a  poacher,  shooting  game  where  he  has  no 
right  and  contravening  the  game  laws,  then  the  offence  is  one  of 
manslaughter,  though  it  has  been,  as  we  have  premised,  an  accident 
in  itself;  and  lastly,  if  the  man  who  fired  the  gun  was  there  as  a 
thief  to  shoot,  for  instance,  a  domestic  fowl,  and  in  attempting  to  do 
so  accidentally  struck  and  killed  the  victim,  that  would  amount  to 
murder.    We  have  been  led  into  this  digression  by  the  similarity 
of  the  doctrine  once  held  in  England  with  that  so  carefully  and  so 
soundly  repudiated  by  Mr.  Scott  as  the  law  in  Scotland,  although 
in  a  subsequent  passage  he  is  cautious  enough  to  meet  any  question 
arising  out  of  the  application  of  the  doctrine  by  significantly 
observing  that  it  was  all-important  in  such  cases  that  there  should 
be  absence  of  felonious  intention,  and  that  ''  in  the  panel's  case 
his  intention  was  so  far  from  being  felonious,  that  had  he  discharged 
his  gun  without  any  accident  as  formerly,  his  doing  so  certainly 
could  only  have  ranked  as  a  petty  trespass  against  police." 

That  it  should  have  been  necessary  gravely  to  urge  these  argu- 
ments in  order  to  save  a  man's  life  for  the  offence  committed  may' 
seem  strange  in  this  more  enlightened  age,  but  the  anxiety  of  the 
counsel  for  the  defence  lest  the  halter  should  be  the  fate  of  his 
client  is  so  manifest  that  we  cannot  doubt  that  he  had  good  grounds 
for  alarm  on  this  score.    Laying  down  the  doctrine  broadly  that 
gross  negligence  will  not  in  criminalities  be  held  equal  to  dole,  Mr. 
Scott  shows  his  learning  and  research  by  many  a  quotation  from 
the  laws  of  Eome,  of  England,  and  of  our  own  country.     In  the 
Soman  law  he  refers  to  the  Lex  AquUia  and  the  Lex  Cornelia  de 
Sicariis,  to  Voet  and  to  Gomesius ;  among  English  authorities.  Coke, 
Chief-Justice   Hales,  and  Blackstone,  with  instances  and  autho- 
rities, are  cited.      Coming  finally  to  our  own  municipal  law,  he 
says  ''  research  has  not  been  spared "  to  find  ainalogous  cases,  and 
expresses  a  hope  that  at  least  so  much  has  been  the  result  of  the 
investigation  as  to  convince  the  Court  that  the  law  of  Scotland 
does  not  exact  a  severer  punishment  in  such  cases  than  the  laws 
of  England  or  of  Eome.    After  giving  the  dicta  of  Sir  George 
Mackenzie  upon  the  point,  we  find  in  this  remarkable  paper  three 
cases  cited,  and  we  think  it  best  to  give  them  in  the  concise  and 
elegant  language  of  the  learned  advocate : — 
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In  CarmiduuFs  ease,  14th  September  1699,  that  penon  was  indicted  for 
having  lashed  John  Donslai^  his  schoho'y  with  whips  oi  strong  bend  leather  till 
he  was  weaiy;  and  that  oaving  rested  liimaolf  he  did  so  agam^  and  thereafter 
drove  the  cluld's  breast  against  the  eomer  of  a  desk,  which  rendered  him  sense- 
lessy  notwithstanding  which  he  repeated  his  barbarous  conduct  till  death 
ensoed.  The  connsel  for  the  proeerator  did,  however,  after  long  and  learned 
informations,  think  proper  to  restrict  the  libel  to  an  arbitraiy  pnniahmenl, 
which  could  only  proceed  from,  a  conviction  that  however  cruel  and  nnfeeJing 
the  conduct  of  Gaimichael  had  been,  still  it  was  destitute  of  that  animMs 
oeeidendi  neoessaiy  to  bear  out  an  indictment  for  murder.  In  the  noted  case 
of  Cariom  v.  LaiuUmmy  these  eentlemen  were  found  guiltj  of  having  beat  the 
deceased  David  Bedpath  with  sticks,  who  died  in  consequence  thereof ;  the 
beating  was  per  pluret  eommismmy  and  thej  both  had  swords  about  them  but 
did  not  make  use  of  them.  They  were  only  punished  by  a  fine.  March  IS, 
1713,  Jean  Ramaay  was  found  guilty  by  tfie  special  verdict  dfa  juiy  *'  of  dragging 
a  weak  silly  man  out  of  a  bed,  upon  a  chest  and  flooi^  and  that  thereby  he  was 
wounded  and  bled ;  and  the  said  weak  infirm  man  was  dead  next  morning 
about  eight  o'clock."  The  female  fiend  who  was  guilty  of  this  barbarity  had 
no  provocation  except  that  the  infirm  wretch  had  oeen  charitably  taken  up  in 
the  street  and  laid  upon  a  bed  belonging  to  her,  for  which  she  had  no  use ;  yet 
she  was  only  condemned  to  an  arbitrary  punishment,  an  instance  strongly  in 
point,  since  it  clearly  shows  that  no  virulence  nor  excess  of  unprovoked  malice 
can  subject  the  panel  to  a  chazge  of  murder  provided  it  stops  short  of  the 
animus  oeeidendi.  Comparing  any,  the  most  mvourable,  of  these  cases  wiUi 
that  of  the  panel,  the  oalanoe  must  be  allowed  to  incline  stronsLy  in  his 
favour.  In  eveiy  one  of  them  was  displayed  an  intention  to  hurt  and  maltreat 
the  deceased  in  such  a  manner  as  in  a  certain  degree  to  hazard  fatal  con- 
sequences. But  the  panel  in  the  dischaige  of  lus  cannon  had  no  view  further 
than  his  own  amusement ;  and  the  unfortunate  alaugbter  which  took  place  was 
so  far  from  being  his  object  that,  supposing  him  to  be  a  rational  being,  he  can- 
not have  had  the  purpose  of  doing  the  slightest  injuiy  to  Mr.  Enox,  the  deceased, 
whom  he  did  not  even  know.  He  therefore  may,  surely,  with  better  grace 
than  any  of  the  panels  above  mentioned,  crave  to  have  the  libel  restricted  to 
a  charge  of  culpable  homicide,  supposing,  as  we  have  all  along  done,  that  he 
shall  have  been  guilty  of  pi^pa  lata. 

It  may  be  observed  that  the  inhuman  dominie  and  the  ''  gentle- 
men "  with  the  sticks  who  beat  their  miserable  victims  to  death 
might  not  nowadays  have  fared  so  well  as  in  an  age  when  influence 
and  interest  affected  even  the  fountains  of  justice ;  nevertheless  the 
argument  for  Niven  was  powerful  and  complet& 

Turning  from  this  point  in  the  case  to  bis  own  defences  for  the 
prisoner,  the  panel's  advocate  observed  that  these  chiefly  consisted 
of  a  denial  of  knowledge  that  the  gun  contained  anythmg  capable 
of  doing  harm.  A  certain  degree  of  blame  is  attached  to  every 
instance  of  this  kind  of  accident,  because  it  might  by  the  utmost 
care  have  been  avoided.  The  argument  is  then  continued  by 
another  apt  illustration  as  follows : — 

A  well-known  and  affecting  story  will  illustrate  this  proposition.  A  yoong 
gentleman  just  married  to  a  lady  of  whom  he  was  passionately  fond,  in  affec- 
tionate triflmg  presented  at  her  a  pistol  from  which  he  had  drawn  the  cha^ 
some  days  belore.  The  ladv,  entering  into  the  joke,  desired  him  to  fire.  He 
did  so,  and  shot  her  dead;  the  pistol  having  been  chaiced  by  his  servant  with- 
out his  knowledge.  Can  any  one  read  this  story  ana  feel  any  emotion  but 
that  of  sympathy  towards  the  unhappy  husband  ?  can  they  even  connect  his 
"""'»  with  the  idea  of  punishment?     ret,  divesting  it  of  those  interesting  cir- 
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cumstances  which  act  upon  the  imagination,  it  is  precisely  that  of  the  panel 
at  your  Lordships'  bar. 

We  have  given  perhaps  at  too  great  length  extracts  from  this 
curious  information,  but  in  concluding  our  reference  to  it  we 
venture  to  quote  at  length  the  final  paragraph  as  a  good  example 
of  the  style  in  Mr.  Scott  as  a  young  man  which  became  so  famous 
in  the  Sir  Walter  Scott  of  more  mature  years : — 

GnOt,  he  says,  as  an  object  of  legal  punishment,  has  its  ori^  in  the  mind 
and  intention  of  the  actor,  and  thererore  where  that  is  wantmg  there  is  no 
proper  object  of  chastisement.  A  madman,  for  example,  can  no  more  properly 
oe  said  to  be  guilty  of  a  murder  than  the  sword  with  which  he  commits  it, 
both  bein£^  equally  incapable  of  intending  injury.  In  the  present  case,  in  like 
manner,  although  it  ought  no  doubt  to  be  matter  of  deep  sorrow  and  contrition 
to  the  panel  tlmt  his  folly  should  have  occasioned  the  loss  of  life  to  a  fellow- 
creature,  yet,  as  that  folly  can  neither  be  termed  malice  nor  yet  doth  amount 
to  gross  negligence,  he  ought  rather  to  be  pitied  than  condemned.  The  fact 
done  can  never  be  reccdled,  and  it  rests  witn  your  Lordships  to  consider  the 
case  of  this  unfortunate  young  man,  who  has  served  his  cotmtry  in  a  humble 
though  useful  station,  deserved  such  a  character  as  is  given  him  in  the  letter 
of  his  officers,  and  been  disabled  in  that  service,  you  will  best  judse  how  far 
(considering  he  has  suffered  a  confinement  of  nearly  six  months)  he  can  in 
humanitv  be  the  object  of  farther  or  severer  punishment  for  a  deed  of  which 
his  mind  at  least,  if  not  his  hand,  was  guiltless.  Where  a  case  is  attended 
with  such  nicety,  your  Lordships  will  allow  Mercv  to  incline  the  balance  of 
Justice,  well  considering  with  the  legislator  of  the  East,  "  It  is  better  ten 
guilty  should  escape,  than  that  one  innocent  man  should  perish  in  his  inno- 
cence."— In  respect  whereo£  Waiter  Soott. 

Such,  then,  was  one  of  the  many  and  elaborate  papers  that  a 
system  of  written  pleadings  produced,  and  indeed  until  the  Act  of 
1860,  though  very  unusual,  it  was  still  competent  for  the  Lords 
Ordinary  to  order  written  pleadings.  Under  that  statute,  however, 
the  power  of  making  such  an  order  was  confined  to  the  Inner 
House,  and  for  all  practical  purposes  even  there  it  may  be  said  to 
be  in  desuetude,  so  that  in  the  appeal  cases  to  the  House  of  Lords 
alone  can  any  opportunity  for  written  argumentative  pleading  be 
found.  As  we  have  remarked,  the  race  of  judges  of  this  day  would 
probably  regard  with  some  degree  of  impatience,  to  say  the  least  of 
it,  any  exposition  of  the  old  principles  and  authorities  upon  which 
those  forms  of  earlier  days  were  based  Karely,  indeed,  are  counsel 
heard  quoting  long  passages  as  of  yore  from  the  Digest  and  the 
Commentators,  even  a  reference  to  Morrison's  Dictionary  for  autho- 
rities is  regarded  as  musty,  and  the  Faculty  decisions  or  the  earlier 
volumes  of  Shaw's  Seports  have  not  a  very  telling  eflfect;  something 
dug  out  of  the  current  series,  or  perhaps  what  is  not  much  more 
than  an  obiter  dictum  at  best  of  a  judge  whose  personal  existence 
is  a  matter  of  memory  to  yet  living  men,  is  better  than  older 
decisions  with  the  Court  nowadays.  In  many  respects  it  is  better 
that  this  should  be  so,  but  not  in  all.  For  example,  often  the 
English  or  American  or  German  reports,  especially  the  two  former, 
supply  valuable  illustrations  and  show  the  views  of  great  lawyers 
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in  circumstances  akin  to  those  before  the  Court,  and  yet  counsel 
who  have  at  great  pains  examined  into  these  matters  (and  there 
are  such  counsel  yet)  find  that  their  treatment  by  the  Court  does 
not  repay  the  toil  of  the  investigation.  We  have  referred  on  other 
occasions  to  this  growing  and  dangerous  love  of  passing  on  *'  from 
precedent  to  precedent/'  and  have  expressed  a  hope  that  it  may  not 
go  too  far;  yet  the  profession  cannot  be  too  much  on  its  guard  against 
a  system  which  ultimately,  if  pressed,  leads  to  absurdity  and 
anachronism,  as  it  did  with  the  Bomans  long  ago.  Our  shelves 
are  filling  too  fast,  there  is  too  much  reporting,  and  yet  in  some 
things  not  enough ;  but  the  voice  of  the  country  must  ere  long  be 
raised,  and  when  it  is  raised  it  will  be  to  swell  the  cry  already 
heard  from  many  an  eminent  jurist  urging  us  to  clean  this  Augean 
stable  and  to  lock  our  troubles,  at  least  for  a  time,  in  the  fetters 
of  a  Code. 


DRINKS,  DRINKERS,  AND  DRINKING. 

{From  the  "  Albany  Law  Journal,'^) 

The  dry  and  thirsty  days  of  summer  are  here  once  more.  Drink- 
ing is  the  order  of  the  day.  Our  bodies  require  to  be  constantly 
moistened  internally,  else  with  the  thermometer  among  the  nineties 
quickly  would  the  human  form  divine  become  little  heaps  of  dust 
and  ashes.  If  we  cannot  drink  just  now  let  us  think  about  it 
Longfellow  says,  "He  who  drinks  beer,  thinks  beer;  and  he  who 
drinks  wine,  thinks  wine."  Let  us  for  a  few  minutes  fondly 
imagine  the  converse  of  this  to  be  true,  and  while  we  thiak  of 
beer,  cider,  wine,  and  ale  let  us  drink  in  fancy. 

In  dealing  with  this  subject  let  us  take  the  division  suggested 
by  lindley  Murray's  definition  of  a  noun,  and  speak  of  "  person, 
place,  and  thing." 

Then,  firstly,  as  to  the  "  person."  A  "  common  drunkard  **  is  not 
a  regular  tippler,  but  one  who  is  frequently  drunk.  Pix)of  that 
one  was  drunk  six  times  on  six  different  days  in  three  months, 
when  there  was  no  evidence  of  lus  state  on  the  other  days,  does 
not  entitle  him  to  the  presumption  that  he  was  sober  on  the  other 
days  {Covi,  v.  M^Naraee,  112  Mass.  285).  The  rule  of  law  is  that 
things  are  presumed  to  continue  in  statu  qtto. 

An  "  habitual  drunkard  "  is  one  who  has  the  habit  of  indulging 
in  intoxicating  drink  so  firmly  fixed  that  he  becomes  drunk  when- 
ever the  temptation  is  presented  by  his  being  near  where  liquor  is 
sold  {Magahay  v.  Ma^gahay,  35  Mich.  210). 

The  phrase  "addicted  to  the  excessive  use  of  intoxicating 
liquors  "  means  not  the  occasional  excessive  use,  but  the  habitutd 
excessive  use  {Mowry  v.  Hovie  Ins.  Co,,  1  Big.  life  and  Ace.  Ins. 
Co.  Cas.  698). 

A  court  being  called  upon  to  define  in  an  insurance  case  what 
was  meant  by  saying  that  "a  man  had  always  been  sober  and 
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temperate/'  very  wisely  concluded  that  such  a  thing  could  not  be 
said  of  one  who  although  usually  sober  and  temperate  in  his  habits 
yet  occasionally  indulges  in  drunken  debauches  which  sometimes 
end  in  delirium  tremens  (Mutual  Benefit  Life  Ins.  Co,  v.  Hotterhoff, 
2  Cin.  Sup.  Ct.). 

To  say  that  a  man  is  "  intemperate  "  does  not  necessarily  imply 
that  he  is  in  the  habit  of  getting  drunk  {Mvllinex  v.  People,  76 
ni.  211).  We  fancy,  however,  the  courts  would  not  hold  the  con- 
verse of  this. 

A  "  saloon-keeper  "  is  one  who  retails  cigars,  liquors,  et  hoc  genvs 
omne  {Cahill  v.  Campbell,  105  Mass.  60). 

In  England  one  who  on  Sunday  walked  to  a  spa  two  and  a 
half  miles  away  from  his  home  for  the  purpose  of  drinking  the 
mineral  water  for  the  benefit  of  his  health,  and  then  took  some  ale 
at  an  hotel  (to  keep  the  water  down,  we  suppose),  was  held  by  the 
Court  of  Common  Pleas  to  be  a  "  traveller  "  (Fepler  v.  Richardson, 
L.  R,  4  C.  P.  168). 

England  is  a  small  country ;  one  cannot  travel  far  in  any  direc- 
tion there  without  getting  his  feet  damp,  like  Kanute  and  his 
friends.  We  presume  this  is  why  what  would  here  be  called 
"  taking  a  stroll "  is  there  dignified  by  the  name  of  "  travelling." 

In  considering  the  question  of  selling  liquor  to  a  "  minor,"  the 
court  held  that  the  fact  that  a  youth  wore  a  beard  and  said  that 
he  was  twenty-one  was  no  proof  that  he  was  an  adult  {Oelty  v. 
State,  41  Ind.  162). 

The  Bench  doubtless  believed  that  although  every  American 
boy  may  become  President,  still  every  one  is  not  a  George  Wash- 
ington ;  but  that,  as  Mark  Twain  says,  "  some  Americans  will  lie." 
As  to  beards,  nature  occasionally  "bursts  out  with  a  chin-tuft" 
before  her  turn,  or  where  she  should  not. 

Now  as  to  "  place."  Judges  do  not  exactly  know — at  least  when 
on  the  Bench — what  a  "saloon"  is.  They  say  that  it  does  not 
necessarily  import  a  place  to  sell  liquors ;  that  it  may  mean  a  place 
for  the  sale  of  general  refreshments  {Kelson  v.  Mayor  of  Ann  Arbor, 
26  Mich.  325);  or  that  it  may  mean  a  room  for  the  reception 
of  company,  or  for  an  exhibition  of  works  of  art,  etc.  (State  v. 
Mansker,  36  Tex.  364).  This  latter  idea  shows  how  high-toned 
Texan  judges  are,  and  that  they  have  travelled  in  foreign  parts. 
Neither  an  enclosed  park  of  four  acres  in  extent,  nor  an  unenclosed 
and  uncovered  platform  erected  for  the  votaries  of  the  Terpsichorean 
art,  and  where  lager  beer  is  sold,  can  rightly  be  considered  a 
"saloon,"  or  a  "house,"  or  "building,"  within  the  meaning  of 
the  Connecticut  statute  forbidding  Sunday  selling  of  intoxicating 
liquors,  etc.    (State  v.  Barr,  39  Conn.  41.) 

We  opine  that  the  Texan  court  would  have  held  both  this  park 
and  platform  a  "  saloon,"  as  there  would  certainly  be  "  room  for  the 
reception  of  company,"  and  if  the  dancing  was  good  and  the  dresses 
of  any  worth  these  would  be  an  exhibition  of  works  of  art 
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A  "  cellar  "  may  be  referred  to  as  "  the  above-mentioned  house  " 
{fkm,  V.  Intoxicating  Liquors,  105  Mass.  181).  In  England  it  was 
held  that  a  covenant  not  to  use  a  house  as  a  "  beer-house  "  was  not 
broken  by  the  sale  under  a  licence  of  beer  by  retail  to  be  consumed 
off  the  premises  (i.  &  If,  W.  Baiiway  v.  Gamett,  L.  R,  9  Ex.  26). 
One  Schofield  had  a  licence  to  sell  beer  "  not  to  be  drunk  on  the 
premises."  The  bar-tender  handed  a  mug  of  beer  through  an  open 
window  in  Schofield's  house  to  a  thirsty  soul,  who  paid  for  it,  and 
immediately  drank  it  standing  on  the  Queen's  highway,  but  as 
close  as  possible  to  the  window.  The  Court  of  Queen's  Bench 
considered  that  this  was  not  a  case  of  selling  beer ''  to  be  consumed 
on  the  premises  "  {Deal  v.  Schofield,  L.  R,  3  Q.  B.  8). 

As  to  the  "  thing  "  itself.  The  phrase  "  spirituous  liquors  "  does 
not  include  "  fermented  liquors  "  (State  v.  Adams,  51  N.  H.  568). 

Cider  is  not  a  "  vinous  liquor "  {Feldman  v.  Morrison,  1  HL 
App.  469).  This  seems  reasonable  enough  in  view  of  the  decision 
that  "  vinous  liquors  *'  mean  liquors  made  from  the  juice  of  the 
grape  {Adler  v.  State,  55  Ala.  16). 

A  "  dram  "  in  common  parlance  in  Texas  means  something  that 
has  alcohol  in  it — something  that  can  intoxicate ;  at  least  so  say 
the  judges  {Lacy  v.  State,  32  Tex.  227). 

Some  years  ago  in  Indiana  they  were  very  virtuous,  and  the 
court  decided  that  the  mere  opinion  of  a  witness  that  common 
"  brewer's  beer  "  was  intoxicating  was  not  sufficient  to  prove  that 
it  was  so,  unless  the  testimony  of  the  witness  was  founded  on  a 
personal  knowledge  of  its  effects,  or  of  its  ingredients  or  mode  of 
manufacture ;  and  the  court  could  not  take  judicial  notice  that  it 
was  intoxicating  {Olaso  v.  State,  43  Ind  483). 

But  alas  for  the  good  old  days  and  the  childlike  innocency  of 
judges  and  jurymen !  Now  both  courts  and  juries  in  that  State 
will  take  notice  of  the  fact  that ''  whisky  "  is  an  intoxicating  drink 
without  any  proof  {Eagen  v.  State,  53  Ind.  162). 

In  Massachusetts  a  jury  was  held  warranted  in  finding  **  ale  '* 
to  be  intoxicating  merely  on  the  testimony  of  a  witness  who  saw 
and  smelled  but  did  not  taste  it  {Haines  v.  HanraAan,  105 
Mass.  480).  Perhaps  these  twelve  men,  good  and  true,  had  had 
a  view  themselves. 

In  Maine  one  may  be  indicted  and  convicted  for  selling  for 
tippling  purposes  ''cider  and  wine,"  although  ma(^  from  fruit 
grown  in  the  State,  if  the  jury  find  that  they  are  intoxicating 
{State  V.  Page,  66  Me.  418). 

How  much  and  how  long  would  it  take  the  jury  to  find  this  out? 
Would  they  be  allowed  to  take  specimens  with  them  into  their 
withdrawing-room,  as  they  do  documents,  to  examine  ?  Or  would 
the  judge  look  upon  cider  and  native  wine  as  Mr.  Justice  Creswell 
did  upon  water  ?    A  counsel  once  objected  to  a  jury  having  water 

while  considering  their  verdict.    "  Why  not,  Mr. ,  why  not  V* 

queried  the  judge ;  "  water  is  neither  '  meat '  nor  '  fire,'  and  no  sane 
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man  can  say  it  is  'drink;'  let  the  jury  have  as  much  as  they 
want." 

The  "  Sabbath  night "  includes  as  well  the  time  between  mid- 
night on  Saturday  and  daylight  on  Sunday  as  the  time  between 
dark  on  Sunday  and  midnight  (Kroer  v.  People^  78  111.  294). 

In  England  **  habitual  drunkenness  "  is  not  cruelty  in  the  eye  of 
the  law  (N.B. — 'Tis  strange  that  justice  should  be  blind  and  law 
a  Polyphemus)  so  to  entitle  a  wife  to  divorce  (L.  R,  1  P.  &  M.  46). 

As  to  the  mode  of  selling,  Bichards,  C.-J.,  thought  that  selling 
a  "  bottle  of  brandy  **  for  $1.25  was  selling  by  retail  (Beg.  v.  Durham^ 
35  U.  C.  E.  508) ;  and  in  another  case  Haggerty,  C.-J.,  said  that  he 
would  assume  that  a  sale  of  a  "  bottle  of  gin  "  at  sixty  cents  was  a 
sale  by  retail  [Reg.  v.  Strachan,  20  C.  P.  184).  While  in  Illinois 
the  court  held  that  proof  that  intoxicating  liquors  were  retailed 
''by  the  drink"  warranted  a  finding  that  the  sale  was  in  ''no 
larger  quantity  than  a  quart "  (as  restricted  in  the  IlL  Eev.  Stat, 
1845,  Lappington  v.  Carter,  67  HI.  482.  See  also  United  States  v. 
Jackson,  1  Hugh,  531).  The  judges  of  this  court  clearly  never 
heard  of  the  Duke  of  Tenterbelly.  Bishop  HaU  tells  us  that  this 
famous  nobleman,  when  returning  thanks  for  his  election,  took  up 
his  large  goblet  of  twelve  quarts,  exclaiming  should  he  be  false  to 
their  laws,  "  Let  never  this  goodly  formed  goblet  of  wine  go  jovially 
through  me,"  and  then,  says  the  historian,  "  he  set  it  to  his  mouth, 
stole  it  off  every  drop,  save  a  little  remainder,  which  he  was  by 
custom  to  set  upon  his  thumb's  nail  and  lick  it  off,  as  he  did." 

Now  that  we  have  finished  we  fear  that  the  foregoing  will  not 
prove  as  satisfying  as  the  descriptions  of  Hawthorne's  old  Inspector, 
and  that  not  only  is  the  reader  and  the  writer,  but  also  the  thing 
written  is  "  dry." 


LIMITATION  OF  CARRIEES'  LDLBILITY— CONDITIONS 

IN  PASSENGERS'  TICKETS. 

In  our  last  number,  in  an  article  on  conditions  in  "  Left-Luggage  " 
tickets  (ante,  p.  397),  suggested  by  the  recent  case  of  Handon  v. 
Caledonian  Bailway  Company,  we  made  a  passing  reference  to  the 
cases  upon  the  effect  of  conditions  in  passengers'  travelling  tickets, 
and  referred  to  the  conflicting  nature  of  these  cases.  We  purpose 
in  this  article  to  give  an  account  of  these,  and  to  state  the  principles 
which  have  governed  this  class  of  cases,  and  the  principles  which 
in  our  opinion  ought  to  govern  them. 

The  question  is  this.  Is  a  passenger  bound  by  a  condition  in  a 
railway  or  steamboat  ticket,  or  in  a  book  of  railway  coupons, 
freeing  the  company  totally  or  partially  from  the  responsibility  of 
carriers,  to  which  condition  his  attention  has  not  been  called,  which 
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in  point  of  fact  he  has  not  read,  and  of  which  he  is  in  total  igno- 
rance ?    In  the  absence  of  authority,  one  would  at  once  answer  that 
the  passenger  was  not  so  bound.    But  there  are  cases,  and  we  have 
specially  in  our  view  one  decided  within  the  last  twelve  months 
in  which  a  different  answer  was  returned.     Our  Scottish  law  has 
been  jealous,  wholesomely  and  laudably  jealous,  of  the  limitations 
which  carriers   have  sought  to  place  upon  their  common-law 
liability  methods  by  which  at  various  times  they  have  sought  to 
elude  it.   The  English  Courts  have  not  been  so  jealous ;  but  after  the 
decision  of  the  House  of  Lords  in  Eefnderson  v.  Stevenson  (2  Bettie, 
H.  L.  71)  it  was  thought  that  a  pretty  authoritative  declaration, 
which  the  English  Courts  would  be  constrained  to  obey  in  the  spirit 
as  well  as  the  letter,  had  been  given  in  favour  of  the  view  to  which 
the  Scottish  legal  mind  has  tended,  viz.  that  in  order  to  make  any 
limitation  of  a  company's  liability  effectual,  the  assent  of  the 
passenger  is  required,  and  it  is  for  the  carrier  to  prove  it.    But 
after  reading  the  decision  in  Bwrke  v.  SovthrEastem  Bailvxiy  Com- 
pany (5  C.  P.  Div.  1),  it  would  seem  that  the  English  Courts  are 
inclined  to  take  "  a  turn  astam."      We  are  quite  aware  that  in 
that  case  the  Court  of  Common  Pleas  Division  almost  protested 
against  the  idea  of  their  going  against  the  judgment  of  the  House 
of  Lords;  but  they  did  something  very  like  it,  all  the  same. 
Indeed  it  was  very  soon  seen  that  the  decision  in  HendersorCs  case 
was  not  relished  in  England.     Only  three  days  had  elapsed  when 
Baron  Bramwell,  in  the  unreported  case  of  Thompson  v.  Boyal  Mail 
Steam  Packet  Company^  stated  that  in  the  remarks  he  was  making 
he  wished  to  imply  no  disrespect  to  the  decision  of  the  House  of 
Lords ; — but,  to  employ  a  celebrated  simile,  evidently  "  the  situation 
was  dangerous,"  and  there  might  be  heard  an  ominous  ''  rumbling 
of  the  sea." 

The  history  of  the  law  on  the  subject  of  limitations  on  the 
common-law  responsibilities  of  common  carriers  is  curious  and 
interesting.  It  is  a  history  of  vicissitudes.  There  are' two  parts  of 
the  subject  and  two  questions  involved  which  are  often  not  suffi- 
ciently discriminated,  but  which  are  totally  distinct  (1)  Can 
the  carrier  free  himself  from  the  responsibility  imposed  upon  him 
by  the  edict  in  Scotland,  or  by  the  custom  of  the  realm  in  England ; 
and  if  so,  how  far  can  he  do  so  ?  can  he  free  himself  from  aU 
responsibility  ?  (2)  Assuming  that  he  is  entitled  to  do  so,  how  is  he  to 
exercise  this  power  ?  by  what  means  is  he  to  effect  this  limitation  ? 

On  these  questions  there  have  been  various  opinions  at  various 
stages  of  the  law.  On  the  one  hand,  it  may  be  said  that  if  a  carrier 
can  at  his  own  hand  free  himself  from  his  common-law  liability, 
what  is  the  use  of  talking  about  liability  being  imposed  by  the 
common  law  ?  A  liability  which  can  be  got  rid  of  at  choice  is  no 
liability  at  all  On  the  other  hand,  it  is  said,  a  bargain  is  a 
bargain.  The  truth  is  that  these  views  are  not  antagonistic.  We 
may  hold  that  a  bargain  is  a  bargain,  that  if  the  passenger  or  sender 
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of  goods  assents  to  the  conditions  in  the  contract  of  carriage,  he  is 
bound  by  his  contract  as  he  is  bound  by  any  other  contract ;  but 
that  in  order  to  be  bound  he  must  assent,  and  that  his  assent  must 
be  given  in  circumstances  in  which  it  is  possible  to  refuse,  and 
farther,  that  he  is  entitled  to  refuse. 

The  right  of  carriers  to  make  some  limitation  and  in  certain 
cases  of  their  common-law  responsibilities  was  asserted  at  a  very 
early  period,  and  indeed  such  a  right  can  hardly  be  denied.  If, 
as  Mr.  Bell  has  pointed  out  in  his  Commentaries,  the  goods  carried 
are  out  of  his  general  run  of  goods,  or  if  the  goods  were  of  small 
bulk  but  large  value,  so  that  the  charge  for  conveyance  was  utterly 
out  of  proportion  to  the  risk  incurred,  it  was  reasonable  that  the 
carrier  should  have  right  to  restrict  his  liability,  should  have  right 
to  refuse  the  goods,  and  should  have  right  to  charge  at  an  extra 
rate  if  he  did  receive  them.  There  is  nothing  unreasonable  or 
inequitable  in  this.  "There  seems,"  says  Mr.  Bell,  writing  in 
1821,  "  to  be  only  one  point  to  which  legitimately  notices  of  public 
carriers  can  be  admitted,  viz.  the  regulation  of  the  consideration  for 
risk.  Saving  always  the  power  of  making  an  express  contract,  the 
effect  of  a  mere  notice  ought  justly  to  be  restricted  to  this  point ; 
as  to  which  alone  it  is  competent  for  a  carrier  to  refuse  employ- 
ment." In  his  commentaries  on  the  law  of  Bailments,  published  in 
America  in  1832,  Mr.  Justice  Story  says, "  It  was  formerly  a  question 
of  much  doubt  how  far  common  carriers  on  land  could  by  contract 
limit  their  responsibility  upon  the  ground  that,  exercising  a  public 
employment,  they  are  bound  to  carry  for  a  reasonable  compensation, 
and  had  no  right  to  change  their  common-law  rights  and  duties. 
And  it  was  said  that,  like  innkeepers,  they  were  bound  to  receive 
and  accommodate  all  persons  as  far  as  they  may,  and  could  not 
insist  upon  special  and  qualified  terms.  The  right,  however,  of 
making  such  qualified  acceptances  by  common  carriers  seems  to 
have  been  asserted  in  early  times.  Lord  Coke  declared  it  in  a  note 
to  SotUhcote's  case  (4  Bep.  83  b),  and  it  was  admitted  in  Morse  v. 
Slue  (1  Vent.  238)." 

There  seems  to  have  been  little  doubt  about  this  part  of  the 
question.  But  the  question  whether  a  carrier  could  obtain  a  total 
exemption  from  his  common-law  liabilities  is  one  of  a  more  ticklish 
character  and  one  to  which  different  answers  have  been  returned  at 
different  stages  of  the  law.  So  far  back  as  the  time  of  the  "  Doctor 
and  Student "  we  read,  "  If  the  carrier  should  perchance  refuse  the 
stuffe,  unless  promise  were  made  to  him  that  he  should  not  be 
charged  for  any  misdemeanour  that  should  be  in  him,  the  promise 
were  void;  for  it  were  against  reason  and  good  manners,  and  so  it 
is  in  all  other  cases  like." 

The  traveller,  observes  an  American  judge,  Mr.  Justice  Co  wen, 
"is  under  a  sort  of  moral  duress,  a  necessity  of  employing  the 
common  carrier ;  and  the  latter  shaU  not  be  allowed  to  throw  off 
his  legal  liability.     He  shall  not  be  privileged  to  make  himself  a 
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common  carrier  for  his  own  benefit,  and  a  mandatory  or  leas  to  his 
employer.  He  is  a  public  servant^  with  certain  duties  defined  by 
law ;  andl  as  Ashnrst,  J.,  said  of  the  duties  of  innkeepers,  they  are 
indelible."  In  continuation  of  the  passage  before  quoted,  ^Ir. 
Justice  Story  says,  ''Still,  however,  it  is  to  be  understood  that 
common  carriers  cannot  by  any  special  agreement  exempt  them- 
selves  from  all  responsibility  so  as  to  evade  altogether  the  salutaiy 
policy  of  the  common  law.  They  cannot,  therefore,  by  a  special 
notice  exempt  themselves  from  all  responsibility  in  cases  of  gross 
negligence  and  fraud,  or,  by  demanding  an  exorbitant  price,  compel 
the  owner  of  the  goods  to  yield  to  unjust  and  oppressive  limitations 
of  their  rights.  And  tlie  carrier  will  be  equaUy  liable  in  case  of 
the  fraud  or  misconduct  of  his  servants  as  he  would  be  in  the  case 
of  his  own  personal  fraud  or  misconduct" 

Whatever  may  have  been  the  state  of  the  law  on  the  subject  at 
one  time,  there  can  be  no  doubt  about  what  it  is  now  and  has  been 
for  a  long  time.  In  Peek  v.  North  Staffordshire  Railway  Company 
(32  L.  J.  R  (Q.  B.)  241),  decided  in  1862,  Mr.  Justice  Blackburn,  m 
the  opinion  submitted  by  him  to  the  House  of  Lords  as  one  of  the 
consiUted  judges,  observed  that  the  passage  last  quoted  from  Mr. 
Justice  Story's  Commentaries  stated,  as  he  thought,  accurately 
what  was  the  effect  of  the  decisions  up  to  that  time  (1832);  but 
he  added  that  it  was  not  law  at  a  later  period,  and  hence  the 
passing  of  the  Eailway  and  Canal  TrafQc  Act  of  1854,  an  Act  which 
imposed  limitations  on  the  right  of  companies  to  msike  any  condi- 
tions they  chose,  which  their  practical  monopoly  had  enabled  them 
to  do — ^the  limitations  being  that  the  condition  shall  be  reason- 
able, and  that  it  shall  be  signed  by  the  party  against  whom  it  may 
operate.  Some  cases  just  before  the  Act  was  passed  illustrate  the 
newer  view  taken  that  a  special  contract  assented  to  must  be  held 
binding,  however  far  the  condition  limiting  responsibility  might  be 
carried.  Thus  in  Shaw  v.  North  Midland  Bailway  Company  (18 
L.  J.  R  (Q.  B.)  181)  (1849)  a  condition  in  the  ticket  that "  the  com- 
pany will  not  be  responsible  for  any  injury  or  damage  howsoever 
caused  "  received  effect,  although  the  horse  sent  by  the  consignor 
was  injured  through  the  insufficiency  of  the  carriaga  In  Austin 
V.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  (20 
L.  J.  R  (Q.  B.)  440)  (1851)  a  condition  in  the  ticket  signed  by  the 
consignor  by  which  he  took  upon  himself  the  risks  of  conveyance 
received  effect.  In  Chippendale  v.  Lancashire  and  Yorkshire  Railway 
Company  (21  L.  J.  R  (Q.  B.)  22)  (1851)  a  condition  received  effect 
which  protected  the  railway  company  from  liability  for  any  injury, 
even  when  the  injury  was  caused  by  the  insufficiency  of  the 
carriage.  In  a  second  case  of  Aicstin  relative  to  the  same  matter 
(^Austin  V.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company, 
21  L.  J.  R  (C.  P.)  179)  (1852)  a  condition  protecting  the  com- 
pany from  liability  for  loss  arising  through  the  negligence  of  the 
company's  servants  received  effect,  although  gross  and  culpable 
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negligence  on  the  part  of  the  servants  was  averred  and  proved. 
"  Whether  it  was  called  negligence  merely,"  said  Creswell,  J.,  "  or 
gross  negligence,  or  culpable  negligence,  or  whatever  other  epithet 
might  be  applied  to  it,  it  was  within  the  exception/*    In  Cwrr  v. 
Lancashire  and  Yorkshire  Railway  Company  (21  L,  J.  E.  (Ex.)  261) 
(1852)  the  declaration  stated  that  a  horse  was  received  by  defen- 
dants to  be  carried  for  hire  in  a  horse-box  subject  to  the  con- 
ditions in  a  notice  at  the  foot  of  a  ticket:  "This  ticket  is  issued 
subject  to  the  owner's  undertaking  all  risks  of  conveyance  whatso- 
ever, as  the  company  will  not  be  responsible  for  any  injury  or  damage, 
howsoever  caused,  occurring  to  the  live-stock  of  any  description 
travelling  upon  the  "  defendants*  railway.     Improper  conduct,  gross 
negligence,  and  want  of  proper  care  on  the  part  of  the  defendants 
were  alleged.  It  was  proved  that  the  horse-box  was  propelled  against 
some  trucks,  and  the  horse  thereby  killed.     The  jury  found  that  the 
accident  was  occasioned  by  the  gross  negligence  of  the  defendants, 
and  the  finding  was  not  complained  of.    Nevertheless  judgment 
was  arrested.    This  case  shows  how  emphatically  the  view  was 
supported  that  a  condition  once  entered  into  must  receive  effect, 
to  whatever  extent  it  might  carry  the  exemption  from  the  ordinary 
responsibilities  of  carriers.     Mr.  Baron  Parke  said, "  It  is  not  for 
US  to  fritter  away  the  true  sense  and  meaning  of  these  contracts 
merely  with  a  view  to  make  men  careful     If  any  inconvenience 
should  arise  from  their  being  entered  into,  that  is  not  a  matter  for 
our  consideration,  but  it  must  be  left  to  the  Legislature,  who  may 
if  they  please  put  a  stop  to  this  mode  which  the  carriers  have 
adopted  of  limiting  their  Uability.    We  are  bound  to  construe  the 
woids  used  according  to  their  proper  meaning,  and  according  to  the 
true  meaning  and  intention  of  the  parties  as  here  expressed."     In 
Walker  v.  York  and  North  Midland  Railway  Company  (23  L.  J.  R  (Q. 
B.)  73)  a  condition  in  a  notice  served  on  customers  of  the  railway 
company  that  the  company  would  not  be  held  responsible  for  injury  to 
fish  sent  by  their  line  was  given  effect  to.  We  may  question  the  sound- 
ness of  the  decision  on  another  point,  viz.  whether  the  customer  had 
assented  to  the  condition.   Notices  had  been  served  on  the  fishermen 
stating  that  the  company  would  not  carry  except  on  the  condition 
mentioned.    The  fishermen  objected,  tore  up  the  notices,  and  some- 
thing like  a  riot  occurred.    Aftemards  the  plaintiff  sent  fish  to  be 
conveyed  by  the  railway.    The  judge  directed  the  jury  that  they 
might  infer  a  special  contract  from  receipt  of  the  notice  by  the 
plaintiff  and  his  afterwards  sending  the  goods,  unless  he  unambigu- 
ously refused  to  accept  of  these  conditions  and  the   company 
acquiesced  in  his  refused.    The  Court  of  Queen's  Bench  approved 
the  direction.    We  very  much  question  the  correctness  of  the 
ruling.    The  plaintiff's  sending  the  goods  after  he  had  protested 
against  the  condition  might  more  naturally  be  held  to  be  an  act 
done  on  the  footing  of  the  protest  than  on  the  footing  of  an  acqui- 
escence in  the  company's  conditions ;  and  it  was  for  the  company 
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to  prove  assent  to  a  special  contract  limiting  their  ordinary  respon- 
sibility. It  is  to  be  remembered  that  at  common  law  while  the 
consignor  of  goods  is  not  bound  to  accept  the  conditions  of  the 
carrier  he  can  insist  on  his  goods  being  carried  {CroucKs  case,  23 
L.  J.  E.  (C.  P.)  73).  See,  however,  the  observations  of  Erie,  C.-J., 
in  M*Manus  v.  Lancashire  and  Yorkshire  Bailway  Company,  28 
L.  J.  E.  (Ex.)  at  p.  354).  However,  this  case  of  Walk^  clearly 
confirmed  the  principle  of  the  carrier's  right  to  limit  his  responsi- 
bility. Similar  decisions  were  given  in  Great  Northern  Railway 
Company  v.  MorvUle  (21  L  J.  E.  (Q.  B.)  319) ;  Tork,  Newcastle,  and 
Bervnch  Bailway  Company  v.  Crisp  (14  Com.  B.  E.  527) ;  Hughes  v. 
Oreat  Western  Bailway  Company  (14  Com.  B.  R  637) ;  Slim  v. 
Cheat  Northern  Bailway  Company  (14  Com.  B.  E.  647). 

The  old  principle  that  a  carrier  could  not  free  himself  from  all 
liability  was  not  given  up  without  a  struggle.  An  attempt  was 
made,  and  for  a  time  successfully  made,  to  construe  a  condition  of 
this  kind  in  a  non-natural  sense,  and  to  hold  that  however  broadly 
a  condition  of  exemption  was  expressed,  it  did  not  cover  a  case  of 
gross  negligence.  The  motive  which  inspired  the  attempt  is  obvious. 
It  was  the  repugnance  to  allow  the  carrier  totally  to  exempt  himself 
from  his  common-law  liabilities.  In  Lyon  v.  Mells  (5  East.  438) 
Lord  Ellenborough  observed :  "  It  is  impossible  without  outraging 
common  sense  so  to  construe  a  special  contract  for  the  carriage  of 
goods  as  to  make  the  carrier  say, '  We  will  receive  your  goods,  but 
we  will  not  be  bound  to  take  any  care  of  them,  and  will  not  be 
answerable  for  any  loss  or  injury  occasioned  by  our  own  miscon- 
duct, be  it  ever  so  gioss  or  injurious.'"  In  Maviv^  v.  Tod  (1  Stark, 
74)  his  Lordship  expressed  a  diflferent  opinion:  "Since  carriers 
can  limit  their  responsibility  to  a  particular  sum,  they  can  exclude 
it  altogether."  These  two  opinions  of  Ix)rd  Ellenborough  just 
illustrate  the  ebb  and  flow  of  opinion  upon  the  subject  In 
BodenhaW'  v.  Bennett  (4  Price,  31)  Wood,  J.,  observed:  "The 
case  of  Morse  v.  Slice  (1  Ventr.  238)  pressed  extremely  hard 
on  common  carriers.  Then  special  conditions  were  introduced 
for  the  purpose  of  protecting  carriers  from  extraordinary  events, 
but  they  were  not  meant  to  exempt  them  from  due  and  ordinary 
care.  It  cannot  be  supposed  that  people  would  intrust  their 
goods  to  carriers  on  such  terms.  It  only  means  that  they  will 
not  be  answerable  for  extraordinary  events;  but  we  need  not 
in  this  case  lay  down  that  rule.  Here  has  been  extraordinary 
negligence,  and  in  all  cases  of  that  sort  carriers  are  liable."  And 
in  Smith  v.  Rorne  (1818)  (8  Taunt.  144)  Graham,  B.,  observed :  "  By 
the  old  law  the  carrier  was  bound  to  take  the  strictest  care  of  the 
property  intrusted  to  him;  but  of  late  it  has  been  conceded, 
particularly  in  Nicholson  v.  Willan,  where  Lord  Ellenborough  gave 
up  his  former  opinion,  that  the  liability  of  the  carrier  may  be 
qualified,  and  that  he  may  require  an  additional  premium  for  the 
risk  he  runs ;  but  yet  he  must  take  due  care  of  parcels,  and  if  he 
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neglects  them  he  is  still  liable.  And  in  the  same  case,  Burroughs, 
S.,  while  lamenting  that  the  doctrine  of  notice  had  ever  been 
introduced  into  Westminster  Hall,  said,  "Notice  does  not  con- 
stitute a  special  contract,  if  it  did  it  must  be  shown  on  the 
record;  it  only  arises  in  defence  of  the  carrier,  and  here  it  is 
rebutted  by  proof  of  positive  negligence."  So  late  as  the  case 
Wyld  y.  JPUkfard  (8  M.  and  W.  443),  decided  in  1841,  it  was 
held  that  a  condition  that  the  company  would  not  be  "  responsible 
for  loss  or  damage  "  unless  insured  did  not  exempt  from  the  conse- 
quences of  gross  negligence,  not  indeed  because  such  a  condition 
was  void  in  law,  but  because,  on  the  authorities,  the  condition  was 
not  to  be  so  construed.  In  the  above-noted  case  of  Shaw  v.  North 
Midland  SaUvmy  Company,  Baron  Alderson  held  the  condition 
that  the  company  would  not  be  responsible  for  any  loss  or  damage, 
howsoever  caused,  was  subject  to  the  implied  exception  of  loss 
arising  from  the  insufficiency  of  the  carriage.  But  the  Court  of 
Queen's  Bench  considered  this  a  bad  ruling.  Indeed  the  Court 
could  do  nothing  else  after  the  case  of  Hinton  v.  Bibbin  (11  L.  J. 
£.  (Q.  R)  113),  in  which  the  condition  in  the  Carriers'  Act  of 
1832,  ''not  liable  for  loss  or  injury,"  was  held  to  cover  loss  from 
negligence  as  well  as  loss  from  accident.^  The  same  construction 
was  to  be  placed  on  the  words  when  occurring  in  a  private  contract 
as  was  placed  on  them  when  they  occurred  in  a  statute. 

The  cases  of  Shaw,  Chippendale,  Austin,  etc.,  above  cited,  are 
since  the  passing  of  the  Bsolway  and  Canal  Traffic  Act  of  1854  qo 
longer  applicable  to  the  carriage  of  goods.  But  they  express  the 
principle  of  the  common  law,  and  it  is  on  the  common  law  we 
must  fall  back  when  we  consider  the  validity  of  conditions  as  to 
the  carriage  of  passengers,  which  is  not  as  yet  regulated  by  any 
statute.  We  thmk  the  later  doctrine  of  the  English  law  is  a  sound 
one.  A  bargain  is  a  bargain.  In  the  passage  quoted  from  an 
American  judge  the  case  of  a  carrier  is  likened  to  that  of  an  inn- 
keeper. But  why  should  not  a  condition  made  by  an  innkeeper, 
even  limiting  his  liability,  be  held  good  if  it  is  assented  to  by  the 
guest  ?  Of  course  the  assent  must  be  given  in  circumstances  where 
the  guest  has  an  opportunity  of  refusing,  and  the  guest  has  right 
to  refuse  assent  to  the  condition,  and  a  right  to  demand  accommo- 
dation on  the  ordinary  terms. 

If  the  English  judges  have  gone  wrong,  it  is  not  in  holding  that 
a  bargain  is  a  bargain  and  is  binding,  although  it  totally  excludes 
liability;  but  in  failing  to  keep  sufficiently  in  view  what  it  is 
that  constitutes  a  bargain — ^that  assent  must  be  given*  to  the  con- 
dition by  the  person  whom  the  condition  seeks  to  deprive  of  his 
ordinary  rights ;  in  failing  to  keep  in  view  the  character  which  the 
acts  must  hiave  m  order  to  entitle  one  to  infer  assent  from  them ; 
in  failing  to  keep  in  view  the  peculiar  position  of  persons  dealing 

1  It  mAj  be  remarked  that  there  is  one  thing  which  the  most  extensive  condition 
does  not  coyer,  and  that  is  misfeasance. 
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with  railway  companies  arising  from  the  company's  virtual  monopoly 
— a  consideration  which  ought  to  lead  one  narrowly  to  scan  the 
circumstances  in  which  the  acts  are  done  from  which  assent  is  to 
be  inferred,  and  to  see  that  these  acts  are  done  in  circumstances 
in  which  there  is  practically  the  option  of  withholding  assent. 

It  being,  accordingly,  now  assumed  that  a  condition  exempting 
the  carrier  from  all  the  common-law  responsibilities  of  carriers 
would  not  be  void  in  law,  the  next  question  is,  by  what  means  is 
the  carrier  enabled  to  effect  a  limitation  of  his  liability  ? 

Long  ago  carriers  sought  to  restrain  their  liability  by  giving 
notices  that  they  would  not  be  responsible  for  loss  except  on 
certain  conditions  limiting  their  responsibility.  It  does  not  appear 
at  what  time  this  practice  commenced,  but  in  the  case  of  ChXbon 
V.  Poyrder  (4  Burr.  2299)  in  1769  the  effect  of  such  notices  is  dis- 
cussed, and  it  is  evident  that  they  were  well  known  even  then.^ 

In  relation  to  the  carriage  of  goods,  Mr.  Bell  says  in  his  Com- 
mentaries in  1821  (L  472),  ''A  sense  of  the  severe  respon- 
sibility laid  on  common  carriers  has  given  admission  to  a  sort  of 
limitation  by  means  of  notices  in  newspapers  and  placards  in  the 
carrier's  office,  which  the  judges  in  EngUd  are  now  sensible  has 
been  allowed  to  go  too  far,  and  against  the  evils  of  which  they  con- 
template no  remedy  but  by  the  Legislature;"  and  for  which  a 
remedy  wcls  provided  by  the  Carriers'  Act  of  1832  (1  WilL  IV.  c. 
68),  which  protected  the  carrier  by  freeing  him  &om  responsibility 
for  goods  of  a  certain  class  and  of  a  certemi  value,  unless  the  value 
were  declared  and  an  extra  rate  paid  to  recompense  the  carrier  for 
the  extra  risk ;  and  protected  the  public  by  enacting  that  no  public 
notice  or  declaration  limiting  responsibility  should  have  any  effect, 
while  leaving  intact  special  contracts  for  the  conveyance  of  goods. 
And,  as  we  have  seen,  the  Bailway  and  Canal  Traffic  Act  of  1854 
still  further  protected  the  public.  In  the  above  passage  Mr.  Bell 
goes  on  to  say  that  there  had  not  yet  in  Scotland  been  any  en- 
croachment on  the  principles  which  ought  to  regulate  this  matter, 
''  and  the  doctrine  adopted  seems  at  once  consistent  with  the  law 
of  the  contract  and  with  the  public  policy  which  has  been  intro- 
duced into  this  class  of  cases."  The  practice  of  giving  notice  and 
the  effect  given  to  notices  were  carried  to  a  preposterous  extent 
A  notice  in  a  newspaper  which  a  man  was  accustomed  to  read  was 
held  to  bind  him.  So  did  a  notice  in  a  placard  stuck  up  in  the 
coach  office.  A  condition  in  a  notice  stuck  up  in  the  office  lost  its 
effect  because  handbills  of  a  different  import  were  circulated. 
Anything,  indeed,  seems  to  have  passed  for  a  notice.  One  is  re- 
minded of  the  line  of  Aristophanes  as  to  what  came  under  the 
denomination  of  a  "  bird  " — 

**  Nor  aught  is  there  by  augury  but  for  a  bird  may  pass 
A  word,  a  sign,  a  sound,  a  sneeze,  a  servant,  or  an  ass." 

^  Borronghs,  J.,  must  have  been  in  error  when  he  said  in  Smith  ▼.  Home  (8 
'^aunt.  141)  that  the  doctrine  of  notice  was  not  known  till  the  case  of  Forward  ▼. 
'nrd  (1  T.  R.  27),  decided  in  1785. 
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In  considering  the  subject  of  ''  notices  "  and  the  cases  thereon, 
the  real  question  for  inquiry  and  research  is  how  far  they  operated 
in  restricting  the  common-law  liability  of  carriers,  and  what  was 
the  principle  upon  which  they  received  effect  (It  may  here  be 
remarked  that  those  cases  as  to  goods  decided  before  the  passing  of 
the  Carriers*  Act  of  1832,  and  before  the  Eailway  and  Canal  Traffic 
Act  of  1854,  although  obsolete  for  the  most  part^  in  regard  to  the 
special  matter  to  which  they  related — ^goods — deserve  and  require 
consideration  on  account  of  the  common-law  principles  they  lay 
down,  and  it  is  the  common  law  we  must  still  look  to  in  consider- 
ing the  carrier's  power  of  limiting  his  UabiUty  in  the  carriage  of 
passengers.  In  considering  the  effect  of  these  English  cases  in 
determining  the  common-law  Uability  of  raUway  companies  in  the 
carriage  of  passengers,  this  circumstance,  however,  has  to  be  kept 
in  mind,  that  in  regard  to  the  carriage  of  goods  there  had  sprung 
up  a  tractvs  rerum  jvdicatarum  by  which  the  judges  considered 
themselves  bound,  to  which  there  is  nothing  corresponding  in 
regard  to  the  conveyance  of  passengers.)  In  his  Commentaries 
(L  474)  Mr.  Bell  says,  "  There  seems  to  be  only  one  point  to  which 
legitimately  notices  of  public  carriers  can  be  admitted,  viz.  the 
regulation  of  the  consideration  for  risk.  (The  learned  author  had 
just  been  referring  to  the  unwarrantable  responsibility  sought  to 
be  thrown  on  carriers  in  the  conveyance  of  articles  of  small  bulk 
and  great  value.)  "  Saving  always  the  power  of  making  an  express 
contract,  the  effect  of  a  mere  notice  ought  justly  to  be  restricted 
to  this  point,  as  to  which  alone  it  is  competent  for  a  carrier  to 
refuse  employment"  (Com.  i.  474).  Taking  Mr.  Bell's  view, 
notice  alone  would  not  be  sufficient  to  restrict  liability  in  the 
carriage  of  passengers,  because  in  that  case  no  such  questions 
occur  as  to  special  risk  in  the  case  of  articles  of  small  bulk  and 
la^e  value.*. 

In  the  English  decisions  we  find  fluctuations  of  opinion  in  regard 
to  the  effect  of  notices  and  the  principle  upon  which  they  receive 
effect.  Not  unnaturally,  for  it  is  not  difficult  to  discern  amid  the 
mass  of  decisions,  more  or  less  discordant,  the  influence  of  two 
antagonistic  doctrines.  One  theory  is  that  of  special  contract,  the 
other  that  of  special  acceptance ;  that  is  to  say,  that  these  notices 
operated  as  a  limitation  of  the  public  profession  of  the  carrier. 
The  special-acceptance  doctrine  has  been  stated  with  admirable 
skill  and  illustrated  with  ample  learning  by  Chief-Justice  Erie  in 
M'Manvs  v.  Lancashire  and  Yorkshire  Railway  Company  (28  L.  J. 
E.  (Ex.)  353).  The  theory  of  special  contract  has  been  stated 
with  admirable  skill  and  illustrated  with  ample  learning  by  Mr. 

*  Not  entirely,  however,  e.g,  the  Railway  and  Canal  Traffic  Act  of  1854  applies 
only  in  the  case  of  a  company  working  its  own  line. 

'  It  may  be  argued  that  snch  a  question  may  arise  as  to  the  carriage  of  passengers. 
After  the  recent  case  of  PkUipa  y.  London  and  North'  Western  BaUtoay  Covipany,  in 
which  £16,000  damages  were  awarded,  it  may  be  asked,  is  there  any  article  of 
greater  value  in  proportion  to  its  bulk  than  a  fashionable  London  phyaician  7 
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Justice  (now  Lord)  Blackburn  in  the  opinion  before  referred  to, 
Peek  V.  North  Staffordshire  Railway  Company  (32  L.  J.  R  253). 
It  was  not  difficult,  if  one  took  the  trouble,  to  illustrate  either 
theory  with  ample  learning,  because  there  are  in  the  decisions 
ample  materials  for  illustrating  both.  Against  the  theory  of 
special  acceptance — the  theory  that  a  carrier  by  giving  notice  could 
limit  his  public  profession  of  a  carrier — it  was  urged  with  great 
force,  why,  if  this  is  so,  is  it  necessary  that  the  notice  should  be 
brought  home  to  the  knowledge  of  the  party  ?  This  was  decided 
so  far  back  as  the  year  1817,  in  the  case  of  Kerr  v.  Willan  (6  Mau. 
and  S.  150).  In  a  passage  in  Smith's  Leading  Gases,  published  in 
18o7,  it  is  said,  "If  this  notice  was  not  communicated  to  the 
employer,  it  was  of  course  ineffectual."  On  the  other  hand,  it  was 
urged  with  equal  force  that  although  the  Courts  sometimes 
chose  to  adhere  to  the  name  of  special  contract,  they  in  point  of 
fact  gave  effect  to  the  doctrine  of  special  acceptance.  The  case 
of  Walker  v.  York  and  North  Midland  Railway  Company,  before 
referred  to,  was  cited  by  Chief-Justice  Erie  in  his  opinion  in 
M^ManuB  as  a  case  in  point.  In  Walker's  case,  said  his  Lordship, 
*'  the  carrier  limited  his  responsibility  by  special  acceptance.  The 
judgment  was  that  he  was  protected,  and  though  the  judgment 
placed  the  protection  on  the  ground  of  a  special  contract  being 
presumed,  the  contract  implied  by  the  Court  was  rather  a  fiction 
of  law  for  the  purpose  of  doing  right  to  the  carrier  without  clashing 
with  the  last  case  [Wyld  v.  Pick/ord]  than  a  matter  of  fact.  .  .  . 
The  plaintiff,  so  far  from  agreeing  to  the  terms  of  the  notice, 
claimed  to  treat  it  as  null  and  void ;  the  judge  ruled  that  if  the 
carrier  gives  a  notice,  and  the  customer  dissents  from  the  notice, 
and  the  carrier  does  not  acquiesce  in  the  dissent,  the  sending  of 
goods  by  the  customer  is  ground  for  which  a  juiy  may  infer  the 
customer's  assent  to  a  special  contract  in  terms  of  the  notice,  and 
so  the  verdict  was  for  the  defendants ;  and  the  Court  in  upholding 
it  does  really  affirm  that  a  special  acceptance  of  the  carrier  may 
bind  the  customer,  but  in  the  circuitous  mode  that  a  jury  may 
infer  a  contract  by  the  customer  contrary  to  his  expressed  dissent.*' 
The  criticism  of  these  learned  judges  on  these  opposing  theories 
is  clear  and  cannot  be  refuted.  But  it  is  criticism  merely.  If  a 
carrier  at  his  own  hand  can  limit  his  public  profession  of  a  carrier 
and  get  rid  of  his  common-law  liabilities,  the  imposition  by  the 
common  law  of  these  liabilities  as  an  incident  to  the  privileges 
which  the  carrier  is  allowed  is  of  no  avail ;  and  if  he  can  so  limit 
his  liabilities,  why  has  it  been  held  necessary  to  bring  knowledge 
of  the  limitation  home  to  the  person  dealing  with  the  carrier  ? 
And  if  it  is  necessary  to  bring  home  knowledge  of  the  limitation 
to  the  person  dealing  with  the  carrier,  we  cannot  help  asking,  why 
is  it  necessary  ?  The  only  answer  is  that  knowledge  is  indispens- 
'  V.  to  assent,  and  that  assent  is  necessary  to  a  limitation  of  these 
'ities. 
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There  are  three  leading  cases  regarding  conditions  in  passengers' 
tickets,  Zuvz  v.  South-EasUm  Railway  Company,  Henderson  v. 
Stevenson,  and  Burke  v.  Sovih-Eastem  Railway  Company ;  but  our 
space  compels  us  to  delay  our  comments  upon  these  till  next 
month. 

{To  ht  continued.) 


UNANIMITY  OF  JURIES. 

(From  the  "  Central  Law  Joumal,^^) 


It  has  been  contended  that  it  would  be  useless  at  this  late  day  to 
attempt  to  reform  the  jury  system;  that  if  it  is  not  perfect,  it 
would  be  diflBcult  to  find  its  equivalent.  To  say  that  we  are  be- 
hind England  in  the  progress  of  legal  reform  would  be  untrue,  but 
even  in  that  country  a  majority  vote  is  held  sufficient  to  sustain  a 
verdict  under  certain  circumstances.  By  statute  17  and  18  Vict, 
c.  59,  in  civil  bill  cases,  where  juries  are  unable  to  agree  after  a 
deliberation  of  six  hours,  the  verdict  of  nine  may  be  taken  as  of 
the  whole.  In  fact,  in  every  civilized  country  on  the  Continent  in 
civil  cases  there  is  no  jury,  and  in  penal  cases  no  unanimity  is 
required,  a  specified  majority  of  jurors  establishing  a  verdict 
(Lieber's  Civil  Liberty  and  Self-Government).  Many  advocates  of 
such  a  system  will  be  found  in  this  country.  They  say  that  it  is 
o^n  impossible  to  get  a  jury  in  civil  cases  capable  of  rendering  a 
verdict  consistent  with  the  law  and  facts  in  a  case ;  the  jurors  of 
our  State  Courts,  being  drawn  frequently  from  the  lower  classes  of 
society,  are  incompetent  to  perform  their  functions  by  reason  of 
profound  ignorance,  utter  lack  of  principle,  entire  disregard  of  truth. 
Their  sympathies  are  won  by  the  eloquence  of  the  pleader,  their 
prejudices  aroused  by  the  nature  of  the  cause,  and,  even  if  they  are 
honest  in  their  convictions,  an  appeal  to  reason,  a  clear  statement 
of  the  law,  have  no  weight  in  altering  preconceived  but  erroneous 
notions  of  right  and  justice.  Hangers-on  about  a  court-house, 
dead-beats,  and  loafers  who  generally  compose  our  juries  are  not 
likely  to  understand  the  law  as  laid  down  by  the  Court,  and  in 
many  instances  the  facts  as  elicited  by  the  testimony.  Lacking 
intelligence,  they  are  incapable  of  arriving  at  reasonable  con- 
clusions. Without  principle,  they  are  unable  to  appreciate  the 
distinctions  between  the  right  and  wrong  of  a  case.  As  non-free- 
holders, they  have  no  sympathy  with  the  rights  of  property.  It 
is  sufficient  to  know  that  a  corporation  is  sued  to  render  a  verdict 
against  it;  and  in  an  action  for  damages,  by  reason  of  alleged 
injuries,  the  only  question  which  seems  worthy  of  consideration  is 
how  much  the  plaintifif  is  entitled  to,  as  it  is  taken  for  granted  in 
the  beginning  that  he  ought  to  get  something. 
A  writer  on  this  subject  lays  down  three  propositions  which  he 
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endeavours  to  controvert,  but  they  are  the  strongest  evidences 
against  his  cause,  the  object  of  which  is  to  maintain  the  unanimity 
principle  (7  Amer.  Law  Reg.  0.  S.  314) : — 

1.  It  is  often  impossible  to  convince  twelve  men  of  the  truth  or 
falsity  of  a  cause. 

2.  All  analogy,  social  and  political,  approves  of  the  majority 
system. 

3.  It  enables  one  man  by  "holding  out"  to  nullify  the  vote  of 
the  other  eleven. 

By  a  sweeping  statement  each  of  these  propositions  is  negatived 
without  alleging  any  intelligent  reasons,  and  the  conclusion  is 
reached  that  a  unanimous  verdict  is  the  best,  because  it  implies 
deliberation,  because  it  is  the  most  correct,  and  because  it  is  the 
most  respected.  The  conclusions  are  pretty  safe  as  far  as  they  go, 
but  it  must  be  admitted  that  they  fail  to  prove  his  case.  It  is 
true  that  the  unanimous  verdict  of  twelve  men  may  imply  delibera- 
tion, but  there  is  little  reason  to  doubt  that  the  vote  of  eleven  men, 
or  of  a  less  number,  may  also  imply  deliberation.  Nay,  much, 
more  so,  because  those  cases  wherein  juries  are  unable  to  come  to 
any  agreement,  and  are  consequently  dischaiged,  appear  to  have 
been  more  thoroughly  "deliberated"  than  any  other.  It  would 
seem  that  deliberation  was  not  compatible  with  the  doctrine  of 
unanimity,  for  it  has  frequently  happened  that  the  longer  jurors 
have  deliberated  upon  a  case  the  less  likely  they  were  to  agree  on 
a  verdict.  In  one  case  (People  v.  Ooodvnn,  18  Johns.  188)  a  jury- 
was  discharged  after  deliberating  so  long  (seventeen  hours)  as  to 
exchide  all  reasonable  expectation  of  ever  arriving  at  a  verdict 
"unless  compelled  to  do  so  by  famine  and  exhaustion."  In 
another  {Corn.  v.  Bowden,  9  Mass.  494)  the  jury  had  "  been  confined 
together  during  part  of  a  day  and  a  whole  night,  and  returned  into 
Court  and  informed  the  judge  that  they  had  not  agreed  upon  a 
verdict,  and  that  it  was  not  probable  that  they  ever  could  agree." 
One  of  the  jurors  was  withdrawn  and  the  panel  discharged,  and  the 
prisoner  tried  again  by  another  jury  during  the  same  t^rm,  and 
convicted,  and  the  question  came  up  on  motion  in  arrest  of  judg- 
ment And  in  another  (Com,  v.  PurcJiase,  2  Pick.  521),  on  a 
capital  trial,  the  jury  was  discharged  after  a  deliberation  of  eighteen 
hours,  it  appearing  to  the  Court  that  there  existed  a  difference  of 
opinion  among  them  upon  the  evidence,  which  any  further  delibera- 
tion would  have  no  tendency  to  remove.  There  was,  however,  a 
method  of  securing  unanimity  by  deliberation  wliich  was  not 
mentioned  in  the  article  alluded  to,  and  for  which  some  analogy  is 
furnished,  and  that  was  the  practice  of  carting  the  jury  about  the 
circuit  as  matter  of  indignity  to  them  by  way  of  punishment  for 
not  performing  their  duty,  or  the  custom,  said  to  have  been  in 
vogue  in  Ireland  at  one  time,  of  carrying  them  in  a  covered  waggon 
along  with  the  judge  of  the  circuit  to  give  them  more  ample  time 
to  digest  the  case  and  come  to  an  agreement,  and  the  still  more 
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ancient  mode  of  taking  the  verdict  of  eleven  jurors,  if  they  agreed, 
and  committing  the  "  refractory  juror  "  to  prison  (Forsyth's  History 
of  Trial  by  Jury).  The  statement  that  the  verdict  of  twelve  men  is 
more  correct  than  that  of  a  less  number  is  not  denied ;  but  it  may 
equally  be  said  that  the  vote  of  nine  men  is  generally  more  correct 
than  that  of  three,  or  of  a  majority  than  a  minority.  When  the 
judges  of  our  appellate  courts  render  strong  dissenting  opinions  in 
the  minority,  tribunals,  by  the  way,  where  the  unanimity  principle 
has  never  prevailed,  we  take  the  opinions  of  the  majority  as  more 
correct  and  better  law.  It  may  occasionally  happen  that  the 
minority  of  a  jury  possess  the  greatest  intelligence,  but  as  a  general 
rule  the  same  reasons  exist  for  supposing  all  things  equal  in  the 
one  case  as  in  the  other.  As  for  the  verdict  of  twelve  men  being 
more  likely  to  command  respect  than  that  of  a  less  number,  it  is 
submitted  that  if  a  majority  vote  were  held  sufficient  to  sustain  a 
verdict,  a  man  would  stand  as  fully  acquitted  before  the  community 
under  that  verdict  as  though  it  were  a  unanimous  vote,  when  a  dis- 
agreement under  the  unanimity  principle  frequently  sets  him  free. 
In  addition  to  the  above  propositions,  another  reason  may  be  urged 
in  support  of  the  majority  theory. 

4.  The  unanimity  principle  is  the  cause  of  frequent  disagree- 
ments of  juries  and  repeated  trials  for  the  same  offence. 

Many  courts  hold  that  in  capital  cases  it  is  no  sufficient  ground 
for  discharging  a  jury  without  the  consent  of  the  respondent,  that 
the  jury  are  unable  to  agree  upon  a  verdict,  and  that  if  the  jury  is 
so  discharged  it  is  a  bar  to  any  further  prosecution  for  the  same 
offence  {Com.  v.  Clue,  3  Eawle,  498 ;  State  v.  Ephraim,  2  Dev.  & 
Batt  162 ;  Com.  v.  Cook,  6  S.  &  E.  577 ;  Williams's  case,  2  Gratt. 
567);  while  in  others  this  doctrine  is  denied,  and  Mr.  Justice 
Story  in  one  case  says,  "  The  prisoner  has  not  been  convicted  or 
acquitted,  and  may  be  a<?ain  put  upon  his  defence.  We  think  in 
all  cases  of  this  nature  the  law  has  invested  courts  of  justice  with 
the  authority  to  discharge  a  jury  from  giving  any  verdict  when- 
ever, in  their  opinion,  taking  all  the  circumstances  into  consideration, 
there  is  a  manifest  necessity  for  the  act,  as  the  ends  of  public  justice 
would  otherwise  be  defeated "  {United  States  v.  Perez, 9  Wheat.  579 ; 
People  V.  Goodwin,  supra ;  People  v.  Oreen,  13  Wend.  55 ;  Com.  v. 
Boioden,  supra ;  Com,  v.  Purchase,  2  Pick.  521).  In  another  where 
the  jury,  after  having  deliberated  for  sixteen  hours,  returned  into 
Court  and  propounded  to  the  Court  a  question,  and  having  received 
instructions  retired  and  again  deliberated  for  seven  hours,  when 
they  returned  into  Court  and  reported  their  inability  to  agree  upon 
a  verdict,  the  jury  was  discharged  and  the  prisoner  remanded  for 
another  trial.  The  prisoner  was  again  put  on  trial  and  found  guilty 
of  murder  in  the  first  degree.  Then  his  counsel  filed  a  motion  in 
arrest  of  judgment  because  "  the  Court  put  the  defendant  upon 
trial  a  second  time  after  having,  against  his  objection  and  without 
sufficient  Reason,  discharged  the  jury  empannelled  and  sworn  to  try 
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him  upon  the  same  indictment,  and  thus  placed  him  a  second  time 
in  jeopardy  for  the  same  oflfenca"  The  motion  was  overruled,  and 
on  appeal  the  Court  say :  "  If  a  verdict  cannot  be  obtained  upon  one 
trial,  another  may  be  lawfully  had,  and  the  unavoidable  delay  which 
ensues  is  the  fault  of  no  one.  For  the  better  protection  of  the 
accused  the  law  requires  unanimity  in  the  jury  before  a  verdict 
can  be  rendered;  but  to  allow,  on  the  one  hand,  the  ignorance, 
perversity,  or  even  honest  mistake  of  a  single  juror  to  paralyze  the 
administration  of  justice  and  turn  loose  upon  the  community  the 
most  dangerous  offenders,  or  on  the  other,  to  allow  the  Government 
to  trifle  with  the  constitutional  safeguards  of  the  accused,  would 
equally  subvert  the  foundation  principles  upon  which  the  criminal 
code  is  administered"  {Dobbins  v.  State,  14  Ohio  St  493). 

Where  a  disagreement  of  the  jury  is  equivalent  to  an  acquittal, 
it  may  not  be  material  that  there  be  a  unanimous  verdict  of 
acquittal,  for  the  same  object  is  accomplished  without  it.    If  it  is 
not  a  bar  to  a  further  prosecution,  is  the  prisoner  not  really  tried 
twice  for  the  same  offence  in  violation  of  the  constitutional  doctrine 
prohibiting  it  ?    The  authorities  t€ll  us  that  there  must  be  both 
verdict  and  judgment  shown  in  order  that  the  plea  of  autrefois 
a^uit  or  autrtfois  convict  may  be  made  available  (4  Black  Com. 
335;    United  States  v.  ffaskell,  4  Wash.  402;    United  States  v. 
Cfilbert,  2  Sumn.  19) ;  but  may  it  not  be  said  that  there  is  as  much 
a  trial  in  a  criminal  case  where  there  is  a  disagreement  of  the  jury 
as  where  there  is  not,  with  the  difference  that  a  verdict  is  rendered 
in  the  one  case,  and  in  the  other  there  is  none  ?    There  may  be 
exceptions  such  as  are  instanced  in  some  of  the  cases  cited.    As 
where  one  of  the  jurors  manifested  symptoms  of  insanity  after  the 
jury  had  been  kept  together  three  days  and  more  than  twenty- 
four  hours  without  refreshment,  and  it  was  held  that  a  discharge 
of  the  jury  was  no  bar  to  a  further  prosecution  {United  States  v. 
Haskell,  sujyra) ;  or  where  an  indispensable  witness  for  the  prose- 
cution being  committed  by  the  Court  for  contempt  in  refusing  to 
give  testimony,  the  jury  was  discharged  and  the  cause  postponed 
{United  States  v.  Coolidge,  2  Gall.  364). 

Cases  of  that  kind  may  furnish  reasonable  grounds  for  discharg- 
ing a  jury  and  justifying  a  further  prosecution,  inasmuch  as  there 
has  not  been  afforded  a  full  and  fair  trial  of  the  accused.  If,  on 
the  other  hand,  the  jury  has  been  given  ample  time  for  delibera- 
tion, and  that  time  seems  to  be  left  to  the  discretion  of  the  Court, 
and  they  announce  their  inability  to  agree,  however  long  they  may 
remain  out,  it  is  difficult  to  distinguish  the  difference  between  those 
cases  and  such  as  are  in  keeping  with  the  doctrine  prohibiting  a 
second  trial  for  the  same  offence.  What  if  a  second  trial  should 
result  in  a  disagreement  and  discharge  of  the  jury  ?  In  fact,  an 
indefinite  number  of  trials  might  be  had  without  result,  and  unless 
the  "  afforcement "  plan  was  brought  into  requisition  it  might  be 
impossible  to  acquit  or  convict  the  prisoner.    Whether  the  con- 
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stitational  doctrine  is  violated  or  not,  it  is  at  any  rate  affirmed  that 
under  the  nnanimity  principle  the  cause  of  justice  is  delayed  by 
repeated  trials,  or  criminals  escape  conviction  altogether  from 
constant  disagreements  of  juries. 


^h£  ittimth. 


Report  of  Special  Committee  of  Edinburgh  Chamber  of  Commerce 
on  the  Law  as  to  Deviation  in  Connection  with  the  Saving  of  Life  and 
Property  at  Sea, — The  law  as  to  deviation  for  the  purpose  of  saving 
life  and  property  at  sea  was  authoritatively  declared,  for  the  first 
time  in  this  country,  by  the  English  Supreme  Court  of  Judicature 
in  their  judgment  in  the  case  of  the  Olympias  on  20th  April 
last  Your  Committee  was  appointed  to  consider  the  bearings 
of  the  law  so  set  forth,  with  power  to  take  all  necessary  steps 
towards  procuring  such  amendment  of  it  as  seemed  to  be  called 
for.  Your  Committee  have  now  to  report  their  reasons  for  con- 
sidering the  law,  as  now  declared,  unworkable  and  impolitic,  and 
for  urging,  as  they  do,  the  necessity  of  an  immediate  legislative 
readjustment  of  it. 

The  judgment  itself  virtually  amounted  to  legislation  on  a 
matter  vitcdly  affecting  the  interests  of  British  maritime  com- 
merce, but  to  legislation  which  had  not  passed  through  the  usual 
ordeal  of  parliamentary  or  public  discussion.  In  delivering  the 
judgment  of  the  Court,  Lord  Chief- Justice  Cockbum  said :  "  It  is  a 
remarkable  fact  that  while  the  commerce  and  mercantile  marine 
of  Great  Britain  have  been  for  many  years  the  largest  in  the  world, 
the  question  as  to  how  far  a  deviation  for  the  purpose  of  saving 
life  or  property  is  justifiable  has  never  come  before  the  tribunals 
in  this  country  so  as  to  be  authoritatively  determined.  .  .  .  The 
case  before  us,  therefore,  so  far  as  our  Courts  are  concerned,  pre- 
sents itself  as  one  of  first  impression,  on  which  we  have  to  declare 
— practically,  I  may  say,  to  make  the  law." 

The  general  scope  and  result  of  the  judgment  is,  that  the  saving 
of  life  and  the  saving  of  property  must  be  treated  as  two  distinct 
things,  with  different  legal  effects  and  consequences  to  the  saving 
or  assisting  ship  and  her  owners.  A  deviation  is  protected  if 
legally  construed  to  be  for  the  purpose  of  saving  life,  but  not  pro- 
tected if  construed  to  be  for  the  saving  of  property.  The  following 
cases  of  deviation  are  construed  to  be  for  the  purpose  of  saving  life, 
and  are  protected  accordingly : — 

1st  To  communicate  with  a  ship  in  distress.  This  is  allowed 
on  the  ground  that  "  the  state  of  the  vessel  in  distress  may  involve 
danger  to  life." 
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2nd,  To  save  life  bv  taldi^  the  persons  in  the  distresed  ship 

3nL  To  save  life  in  and  with  the  distressed  ship,  pioTided  that 
this  saving  of  life  cannot  be  effected  otherwise  than  hj  the  ccm- 
cmrent  saving  of  the  distressed  ship  ibself 

Boty  on  the  other  hand,  it  is  declared  as  law,  that  *  if  the  lives 
of  the  persons  on  board  the  disabled  ship  can  be  saved  without 
saving  the  ship,  as  by  taking  them  off,  any  deviation  for  the  pur- 
pose cf  saving  the  ship  will  cany  with  it  all  the  oonsef^nences  of 
an  nnanthorized  deviation." 

These  consequences  may  be  here  briefly  stated:  By  the  law  of 
Marine  Insurance  an  unautiiorized  deviation  renders  the  insurances 
void  from  the  time  it  b^;ins,  and  they  remain  void  however 
speedily  or  however  safely  the  ship  may  return  to  her  coursa 
Further,  by  the  ordinary  law  of  merchant  shipping  an  unauthorized 
deviation  carries  with  it  the  shipowners'  liability  to  the  goods- 
owner  in  respect  of  loss  which  would  otherwise  be  within  the 
exception  of  the  perils  of  the  sea.  An  unjustifiable  delay  operates 
as  a  deviation ;  and  in  particular,  the  act  of  taking  anotiier  vessel 
in  tow  (although  in  the  direction  of  the  towing  ship's  own  course) 
is  construed  as  a  deviation,  seeing  that  "  it  necessarily  retards  the 
progress  of  the  towing  vessel,  and  thereby  prolongs  the  risk  of  the 
voyage." 

The  result,  then,  is,  that  imless  express  authorityito  deviate  for 
the  purpose  of  assisting  or  towing  other  vessels  has  been  obtained 
from  insurers  and  from  shippers  of  goods,  the  law,  as  now  declared, 
prevents  shipowners,  by  ruinous  penalties,  firom  allowing  their 
vessels  to  give  any  assistance  to  disabled  ships  in  respect  of 
the  saving  of  property.  It  equally  prevents  them  from  doing 
anything  towards  averting  or  lessening  the  existing  danger  to  the 
lives  of  the  persons  on  board  and  in  charge  of  these  ships,  if  these 
persons,  from  a  sense  of  duty  or  from  the  instincts  of  professional 
honour,  refuse  to  desert  their  charga  The  immediate  abandon- 
ment of  the  disabled  ships,  if  physically  possible  (however  uncalled 
for  in  other  respects),  is  the  sole  condition  on  which  any  assistance 
in  the  saving  of  life  can  be  given.  If  the  disabled  ships  are  not 
abandoned,  the  persons  on  board  must  remain  exposed  to  all  the 
risks  and  dangers  arising  from  the  unrelieved  helplessness  of  their 
vessels.  If  the  disabled  ships  are  abandoned,  these  ships  become 
in  their  turn  a  source  of  danger  to  all  other  ships  that  may  cross 
their  track.  The  derelict  vessels  cannot  show  lights  or  signals,  or 
follow  any  rules  of  navigation ;  at  night,  particularly,  they  are  not 
likely  to  be  observed  in  time ;  and  they  may  be  struck  upon  with 
possibly  fatal  results  to  the  colliding  ship  and  all  on  board  of  her. 

That  the  Legislature  could  not  have  contemplated  such  a 
condition  of  the  law  seems  evident  from  the  provisions  of 
the  Merchant  Shipping  Acts  (sections  458  and  459)  as  to 
-^-age  for  life  and  property.      By  these  provisions  the   pro- 
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perty  saved  is  made  liable  to  pay  salvage  for  the  saving  of  life ; 
and  the  salvage  in  respect  of  life  has  a  priority  over  all  other 
salvage  claims,  insomuch  that  even  the  entire  proceeds  of  the 
property  saved  may  in  some  cases  be  awarded  in  payment  of  life 
salvage  only.  The  object  of  these  beneficent  provisions  of  the 
statute  law  seems  now,  however,  to  be  defeated  by  making  the 
abandonment  of  disabled  ships  and  their  cargoes  the  sole  condition 
on  which  life  can  be  saved  without  liability  to  the  penalties  of 
unauthorized  deviation.  This  enforced  abandonment  of  ships  and 
cargoes  annuls  the  statutory  right  of  the  salvors  of  life  to  reward 
from  the  property,  which  necessarily  ceases  to  be  liable  by  ceasing 
to  exist. 

It  would  seem  to  be  in  conformity  only  with  the  consequence 
just  stated  that  the  Lord  Chief-Justice  sanctions  deviation  for  the 
purpose  of  saving  life,  as  being  dictated  "by  a  sense  of  duty, 
without  expectation  of  reward."  He  remarks,  however,  "  Devia- 
tion for  the  purpose  of  saving  property  stands  obviously  on  a 
totally  different  footing.  There  is  here  no  moral  duty  to  fulfil 
which,  though  its  fulfilment  may  have  been  attended  with  danger 
to  life  and  property,  remains  unrewarded."  These  observations  do 
not  appear  quite  to  meet  the  real  circumstances.  Whether  the 
saving  of  property  be  a  moral  duty  or  not,  no  one  can  doubt  that 
the  needless  destruction  of  property  is  very  much  the  reverse  of  a 
moral  duty;  and  nothing  less  than  this  is  involved  in  the  un- 
necessary removal  of  seamen  from  the  ships  at  sea  that  have  been 
intrusted  to  their  charge. 

The  truth  is,  that  if  you  are  to  do  anything  at  all  for  the  safety 
of  the  lives  of  the  seamen  in  disabled  ships,  you  cannot  simply  let 
the  property  alone.  You  must  necessarily  interfere  with  it,  either 
for  good  or  evil  to  its  proprietors.  If  you  procure  the  safety  of  the 
lives  by  assisting  the  ship  and  crew  together  into  safety,  your 
interference  benefits  the  property.  But  if,  when  this  course  might 
have  been  taken,  you  physically  remove  the  guardians  of  the 
property  from  their  charge  of  it,  your  interference  robs  the  property 
of  its  due,  necessary,  and  existing  protection,  and  thereby  dooms  it 
to  destruction. 

It  would  appear,  then,  that  the  distinction  now  made  by  the  law 
between  the  saving  of  life  and  the  saving  of  property  is  not  one  that 
can  be  practically  carried  out  The  attempt  to  translate  that  dis- 
tinction into  actual  procedure  at  sea  could  produce  nothing  but 
confusion  and  embarrassment.  The  facts  to  be  dealt  with  are  not 
in  their  own  nature  capable  of  being  brought  within  the  lines  of 
that  distinction;  neither  are  the  interests,  motives,  or  actions  of 
the  persons  engaged  in  connection  with  maritime  commerce. 
This,  your  Committee  believe,  sufiiciently  accounts  for  the  remark- 
able fact,  referred  to  by  the  Lord  Chief-Justice,  that  notwithstand- 
ing the  immense  extent  of  British  commerce,  no  case  was  ever 
before  presented  for  authoritative  decision  in  any  British  Court  on 
the  lines  of  this  distinction. 
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Your  Committee  submit  that  the  true  starting-point  for  dealing 
justly  and  reasonably  with  the  whole  matter  is  the  acknowledged 
duty  of  attending  to  signals  of  distress  exhibited  at  sea.  All  are 
agreed  that  this  duty  is  a  paramount  one ;  but  this  means  that  the 
needed  assistance  is  to  be  given,  if  it  reasonably  can  be  given. 
Therefore  the  giving  of  that  reasonable  assistance  must  be  pro- 
tected, as  well  as  the  mere  ascertainment  of  the  circumstances. 
Then,  further,  the  particular  form  in  which  the  etssistance  is  to  be 
rendered  must  necessarily  vary  according  to  the  circumstances 
both  of  the  distressed  ship  and  of  the  assisting  ship,  so  that  there 
must  be  reasonable  latitude  in  this  respect  also.  All  this  follows 
strictly  and  necessarily  from  the  original  duty  of  communicating 
with  the  distressed  ship ;  it  is  only  the  carrying  out  of  the  course 
of  duty  so  entered  upoa  There  is  no  stage  in  the  process  at  which 
the  original  protection  accorded  by  the  law  ought  to  terminate. 

The  real  nature  of  such  services  is  in  no  way  altered  by  the 
circumstance  that  they  may  be  followed  by  a  salvage  reward. 
That  is  only  an  accessory.  If  it  be  objected  that  the  owners  of 
goods  on  board  the  assisting  ship  have  incurred  some  extra  risk  by 
the  services,  and  yet  do  not  participate  in  the  reward,  the  remedy 
for  that  state  of  matters  is  not  to  disallow  the  services,  nor  to 
expose  those  who  render  them  to  ruinous  penalties,  but  to  provide 
that  the  reward  itself  should  be  fairly  distributed,  so  that  cargo- 
owners,  if  equitably  entitled  to  a  share,  might  receive  that  shaxe. 
This  could  be  regulated  by  the  Court  in  fixing  the  amount  of  the 
salvage  award.  If,  as  anticipated  by  the  Lord  Chief-Justice,  the 
amount  awarded  for  salvage  may  now  be  increased  in  considera- 
tion of  the  shipowner's  risk  of  liabilities  to  cargo-owners,  this  extra 
payment  may  as  well  be  handed  over  directly  to  the  cargo-owners, 
whose  measure  of  risk  it  is  presumed  to  be  adequate  to  cover.  To 
expose  the  shipowner  to  indefinite  liabilities  to  cargo-owners  in  con- 
nection with  salvage  services  is  simply  to  prohibit  these  services 
altogether,  because  no  extra  percentage  of  salvage  remuneration 
could  possibly  influence  a  reasonably  prudent  man  to  put  himself 
in  the  position  of  being  ruined. 

But  it  is  further  said  that  shipowners  may,  if  they  think  fit, 
protect  themselves  &om  the  consequences  of  deviation  by  so  bar- 
gaining with  shippers  and  insurers.  This,  your  Committee  must 
observe,  makes  the  possibility  of  salvage  services  being  rendered  to 
distressed  ships  depend  on  the  terms  of  private  contracts,  and  not 
on  any  considerations  of  public  duty  in  reference  to  the  saving  of 
life  and  property.  Unless  a  shipowner  has  made  such  a  private 
bargain,  he  may  about  as  well  refuse  to  allow  his  ships  to  attend 
to  any  signals  of  distress  at  all  as  to  attend  to  them  without  the 
right  of  rendering  the  assistance  needed.  The  law,  as  now  declared, 
forbids  the  exercise  of  the  reasonable  discretion  actually  necessary, 
and  his  attempts  to  do  the  best  may  only  serve  to  entangle  him  in 
its  meshes.    The  general  body  of  shipowners  can  only  act  in  such 
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matters  under  the  sanctions  of  the  public  law ;  and  the  law  ought 
to  be  reasonable  and  workable  in  itself  without  depending  on 
private  contracts  for  making  it  so. 

In  conclusion,  your  Committee  must  express  their  conviction 
that  it  is  essential  to  the  interests  of  British  maritime  commerce, 
and  to  those  of  all  persons  engaged  in  carrying  it  on,  whether  sea- 
men, shipowners,  merchants,  or  underwriters,  that  no  impediments 
shoidd  be  put  in  the  way  of  saving  both  lives  and  property  from 
the  results  of  the  hazards  of  the  seas  as  far  as  can  possibly  be 
done.  If  the  legal  impediments  now  in  question  are  not  removed 
by  prompt  and  wise  legislation,  the  results  both  to  life  and  property 
cannot  fail  to  be  altogether  disastrous.  The  country  would  be  un- 
worthy of  its  commanding  position  in  connection  with  maritime 
commerce  if  this  duty  is  neglected  or  even  long  postponed.  The 
Chamber  may  render  important  service  by  using  its  influence  in 
calling  attention  to  the  evils  complained  of  and  in  helping  to  secure 
that  they  shall  be  speedily  remedied. 

The  Committee  have  requested  their  colleague,  Mr.  John  War- 
rack  of  Leith,  by  whom  this  report  has  bojBn  drawn  up,  to  sign  it, 
and  present  it  in  their  name. 

Legal  Time. — Many  years  ago  the  railway  companies  of  Great 
Britain  resolved  that  all  the  railway  clocks  should  be  regulated  by 
^mean  time"  at  Green wicL  This  order  was  announced  to  the 
public,  was  acquiesced  in  by  them ;  and  as  the  departure  and  arrival 
of  trains  form  such  an  important  element  in  the  day's  proceedings, 
and  as  so  many  things  in  the  day's  calculations  require  to  be  regu- 
lated thereby,  the  new  rule  soon  became,  and  remained,  the  rule, 
not  merely  in  railway  matters,  but  in  all  matters.  So  much  so  was 
this  the  case  that  one  required  to  think  for  a  little  to  consider 
whether  there  could  be  any  question  about  the  matter.  There  was 
a  question,  however,  about  the  matter.  The  question  was  whether 
the  legal  time  at  any  place  was  the  Greenwich  or  railway  time,  or 
the  local  "  mean  time."  The  two  times  vary  a  good  deal  even  in 
a  space  so  limited  in  its  degrees  of  longitude  as  Great  Britain. 
Greenwich  time  differs  from  the  local  "mean  time"  from  being 
seven  minutes  too  fast  at  Lowestoft  to  being  thirty-four  minutes 
too  slow  at  St.  Kilda.  During  the  recent  General  Election  attention 
was  not  unnaturally  called  to  the  subject.  An  elector  at  Lowes- 
toft coming  to  vote  at  five  minutes  before  eight  according  to 
Greenwich  time  was  not  too  early  if  the  local  "  mean  time  "  was 
to  regulate.  There  is  no  polling  station  at  St.  Kilda,  and  probably 
the  inhabitants  have  not  heard  of  the  result  of  the  General  Election 
yet.  But  if  there  was  a  polling  station  there,  a  voter  who  pre- 
sented himself  at  4.30  p.m.  according  to  Greenwich  time  would  be 
entitled  to  vote  if  the  local  "  mean  time  "  was  to  regulate.  Suppose 
an  election  turned,  as  has  happened,  on  a  single  vote,  and  one  or  two 
voters  at  a  place  one  degree  of  west  longitude  presented  themselves 
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one  minute  past  4  P.Bi.  by  Greenwich  time,  what  would  fee  the 
result  ? 

It  is  only  in  Great  Britain  that  Greenwich  time  rules  even  on 
railways.  It  has  never  been  extended  to  Ireland.  And  in  some 
matters  even  in  this  country  the  local  "  mean  time "  ruled.  For 
example,  the  lighthouse-keepers  were  in  the  habit  of  lighting  up 
their  lamps  and  extinguishing  them  without  paying  the  slightest 
regard  to  Greenwich  time. 

It  was  not  upon  any  Act  of  Parliament,  but  only  upon  custom, 
that  the  adoption  of  Greenwich  time  rested.  So  far  as  we  know 
there  was  only  one  reported-decision  upon  the  subject.  In  the  case  of 
Curtis  V.  Marsh  (Nov.  24, 1858,  28  L.  J.  R  (Q.  B.)  36)  the  question 
arose  in  this  way.  At  the  AVinchester  assizes  Baron  Watson  came 
into  Court  on  the  day  of  trial  precisely  at  ten  o'clock,  as  the  time 
appeared  by  the  Town  Hall  clock,  which,  however,  was  regulated 
by  Greenwich  time,  and  was  several  minutes  faster  than  other 
clocks  in  the  town  and  than  the  real  local  "  mean  time.*'  A  case 
was  called,  no  one  appeared  for  the  defendant,  and  the  Judge,  sup- 
posing the  case  to  be  undefended,  observed  that,  under  the  Common 
Law  Procedure  Act,  if  the  defendant  in  an  ejectment  (the  action 
in  question)  did  not  appear,  verdict  should  be  for  the  plaintiff.  A 
verdict  for  the  plaintiff  was  accordingly  entered.  Two  minutes 
after,  according  to  the  defendant's  statement,  five  according  to  the 
Judge's  note,  the  defendant's  counsel  appeared  and  contended  that 
according  to  the  clocks  in  the  town  he  was  stiU  in  time.  The 
Judge,  who  was  not  aware  that  the  clocks  varied,  or  that  the  cause 
was  a  defended  one,  desired  the  plaintiff's  counsel  to  consent  to 
have  the  case  tried.  The  plaintiff's  attorney  refused  unless  the 
defendant  should  find  security  for  costs,  which  he  was  unable  to 
do,  and  so  the  verdict  stood.  The  case  came  before  the  Court  of 
Exchequer,  who  held  that  the  defendant  should  be  let  in  to  try 
the  casa  Chief  Baron  Pollock  said,  "  The  time  by  which  a  Court 
ought  to  go  is  the  time  of  the  town  in  which  the  Court  sits,  not 
Greenwich  time."  And  in  giving  judgment  he  remarked :  "  The 
true  time  at  any  place  is  the  *  mean  time '  (as  astronomers  say)  at 
that  place,  not  Greenwich  time ;  and  it  is  not  competent  to  the 
authorities  of  a  place  to  determine  that  the  true  time  for  legal 
purposes  shall  be  the  time  at  any  other  place.  It  becomes  material 
for  many  purposes  in  law  to  ascertain  the  time  at  which  an  event 
happened,  as  a  birth  or  a  death,  with  reference  to  the  right  to  an 
estate,  or  to  the  bonus  or  principal  on  a  contract  of  life  insurance. 
And  it  cannot  be  allowed  that  the  true  legal  time  is  to  be  altered 
and  the  legal  rights  of  parties  affected  by  arbitrary  regulations  at 
particular  places  that  Greenwich  time  shall  be  observed.  It  n^ay 
be  very  convenient  to  have  clocks  so  regulated  with  reference  to 
railways,  but  that  cannot  affect  the  law  on  the  subject." 

This  question  turned  up  during  the  General  Election,  and  there 

-^t  only  a  good  deal  of  difference  of  opinion  upon  the  subject, 

?e  was  a  difference  of  practice.    To  settle  the  matter  a  short 
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Act  has  recently  been  passed,  which  enacts  (sec.  1)  that  "  whenever 
any  expression  of  time  occurs  in  any  Act  of  Parliament,  deed,  or 
other  legal  instrument,  the  time  referred  [sic]  shall,  unless  it  is 
otherwise  specifically  stated,  be  held  in  the  case  of  Great  Britain 
to  be  Greenwich  mean  time,  and  in  the  case  of  Ireland,  Dublin 
mean  time. 

"  2.  This  Act  may  be  cited  as  the  Statute  (Definition  of  Time) 
Act,  1880." 

It  is  worthy  of  note  that  the  above  statutory  definition  applies 
only  to  expressions  in  any  Act  of  ParHainent,  deed,  or  other  legal 
instrumenJt. 

Elections  in  England  and  America, — In  our  May  number  we 
pointed  out  that  there  had  been  a  good  many  irregularities  com- 
mitted by  ofl&cials  at  the  elections  then  just  over.  Since  then  the 
election  judges  have  had  occasion  to  point  out  that  a  good  many 
irregularities,  but  of  a  difierent  kind,  had  been  committed  by 
electors.  These  election  petitions  are  not  nearly  so  amusing  as 
they  might  be.  There  is  a  sameness  about  them.  There  is  a  want 
of  imagination  in  the  people  engaged  in  corrupt  practices,  who 
never  seem  to  be  able  to  strike  out  an  entirely  novel  path.  When 
you  read  the  report  of  the  evidence  in  an  election  petition  you 
sometimes  wonder  if  you  are  not  reading  an  old  newspaper.  Tou 
have  the  same  old  incidents  and  the  same  old  characters.  There 
is  your  ancient  friend  who  takes  a  sudden  interest  in  the  little 
children  of  a  working  man  whom  he  had  never  spoken-to  in  his 
life  before,  wins  their  mother's  heart  by  admiring  them  and  their 
father's  by  giving  them  half-a-crown  apiece.  Then  there  is  our 
equally  ancient  friend,  the  Benevolent  Gentleman,  who  purchases  a 
large  property  near  a  small  borough,  and  builds  a  splendid  house, 
the  erection  of  which  gives  employment  to  a  large  number  of 
people  and  makes  him  extremely  popular  in  the  district.  He  has 
amassed  a  considerable  fortune,  and  he  thinks  it  would  be  a  very 
good  thing  to  spend  a  part  of  it  in  charity.  But  as  he  is  compara- 
lively  a  stranger  in  these  parts  he  does  not  know  whom  to  be 
charitable  to.  So  he  employs  an  agent  to  distribute  his  charities. 
Very  soon  after  a  General  Election  makes  its  appearance  on  the 
scene,  and  oddly  enough  the  Benevolent  Gentleman  is  asked  to 
stand  as  a  candidate.  He  does  so,  and  is  elected.  But  unfortunately 
the  agent  whom  he  had  employed  to  distribute  his  charities  he  had 
retained  as  agent  in  electioneering.  It  is  not  surprising  that  during 
the  heat  and  hurry  of  an  election  the  charity  and  the  electioneering 
had  got  awkwardly  mixed  up.  So  the  Benevolent  Gentleman  loses 
his  seat,  protesting  by  the  mouth  of  himself  and  his  counsel  that  his 
motives  in  the  distribution  had  been  purely  and  entirely  benevolent. 

Our  election  irregularities  are  very  trifling  affairs,  and  have 
little  attraction  of  novelty.  They  do  these  things  better  in 
America.  "Westward  the  course  of  empire  takes  its  way."  To 
vote  early  and  to  vote  often  is  the  whole  duty  of  electoral  man. 
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Our  malpractices  are  of  a  "  one-hoise  "  kind,  and  ibey  bear  the 
same  relation  to  thoee  comniitted  in  the  land  where  "the  Gancasian 
18  played  oat"  and  the  Gancns  is  played  in  that  a  cascade  in  a 
gentleman's  pleasure-gronnds  bears  to  the  FaDs  of  Niagara.  The 
Supreme  Court  of  Kansas  a  short  time  ago  had  occasion  to  deter- 
mine a  question  of  election  law  which  is  novel  in  the  history  of 
America,  and  which  certainly  is  without  a  parallel  in  the  histoiy 
of  this  countiy.  At  an  election  io  the  county  of  Harper,  in  tb^ 
State  of  Kansas,  there  were  between  800  and  900  people  on  Uie  roll, 
and  2947  people  voted.  This  was  a  poll  much  above  the  average. 
In  these  circumstances  the  persons  on  whom  devolved  the  duty  of 
declaring  the  poll  refused  to  do  so.  A  mandamus  was  applied  for 
to  compel  them  to  make  the  return.  The  defence  was  that  the 
nominal  vote  being  so  contrary  to  what  could  possibly  have  been 
the  true  vote,  and  it  being  perfectly  certain  that  the  vast  majority 
of  the  votes  cast  were  manufactured  votes,  it  would  be  a  farce  to 
make  any  return.  The  Court  refused  to  take  any  steps  to  compel 
the  "  canvassing  board,"  as  it  was  called,  to  maJce  a  return.  In 
this  country  the  proceedings  in  such  circumstances  would  be 
di£ferentb  A  petition  would  be  presented  to  the  House  of  Commons, 
who  would  immediately  compel  the  returning  officer  to  make  a 
return.  Then  on  that  being  made,  a  petition  would  be  presented 
to  the  election  tribunal  If  the  false  votes  could  be  separated  £com 
the  true  ones,  this  would  be  done ;  and  the  genuine  voters  would 
not  be  deprived  of  their  constitutional  privil^e  because  of  the 
fraud  of  oUiers.  If,  after  all  the  rejection  of  false  votes  that  could 
be  made,  the  number  of  votes  recorded  exceeded  the  number  of 
voters  on  the  register,  the  election  would  be  declared  void. 

Probably  there  may  have  been  a  barrier  in  the  way  of  following 
this  course — at  least  so  far  as  a  scrutiny  is  concerned — ^in  Kansas. 
We  do  not  know,  but  we  think  it  is  very  likely,  that  the  election 
laws  in  force  at  the  election  in  question  in  Kansas  provide  no 
machinery  for  tracing  a  vote.  The  present  Ballot  Act  when  first 
introduced  into  the  House  of  Commons  contained  no  provision  for 
detecting  even  the  vote  of  a  personator.  The  personator  might  be 
punished,  but  the  vote  remained. 

"  The  Lord  High  Admiral  of  the  Orkneys." — The  newspapers 
report  the  following  incident  which  occurred  at  a  regatta  which 
was  held  the  other  day  at  Lerwick.  The  learned  and  genial  Sheriff 
of  the  county  would  seem  to  be  equally  at  home  whether  he 
presides  on  the  Bench  in  his  Court-House  or,  with  his  accustomed 
gallantry,  sinks  his  naval  rank  and  acts  as  steersman  to  a  bii  crew : 
"  A  novel  rowing  race  took  place  at  the  annual  regatta  in  Shetland. 
Shetland  women  are  noted  for  their  ability  in  managing  a  boat, 
and  Sheriff  and  Admiral  Thoms,  who  was  in  Lerwick  at  the  time, 
offered  to  act  as  coxswain  to  four  strapping  'Trondra  lassies'  in  a 
contest  between  them  and  a  boat  manned  by  men  from  the  revenue 
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cutter  Eagle.  The  match  was  keenly  contested,  but  ultimately 
was  won  easily  by  the  Shetland  lassies  by  more  than  four  minutes 
on  a  half-mile  course.  The  Shetlanders,  who  used  two  oars  each, 
pulled  very  gracefully." 

Female  Latvyers. — Not  every  lady  and  gentleman  who  has  this 
season  applauded  Miss  Terry's  "  Portia "  is  aware  that  about  the 
date  when  the  "  Merchant  of  Venice  "  may  be  supposed  to  have 
exhibited  his  gaberdine  on  the  Sialto  there  actually  existed  great 
female  lawyers  in  the  neighbouring  city  of  Bologna.  Professor 
Calderini,  who  held  the  Chair  of  Jurisprudence  in  that  University 
in  1360,  and  Professor  Novella,  who  occupied  it  in  1366,  were  not 
only  celebrated  for  their  legal  lore  and  skill,  but,  if  we  may  trust 
their  portraits,  for  exceedingly  beautiful  women,  with  noble  Greek 
profiles,  dressed  in  a  style  which  Miss  Terry  might  have  copied 
without  disadvantage.  If  women  hereafter  should  again  obtain 
entrance  into  the  legal  profession,  it  is  not  at  all  improbable  that 
we  may  see  something  more  of  the  keenness  of  feminine  wits 
engaged  in  disentangling  the  knots  of  the  law.  Two  ladies  in 
Ireland,  according  to  the  Times'  Dublin  correspondent,  have  just 
been  conducting  their  own  most  intricate  cases  in  a  manner  which 
excited  the  surprise  of  the  Master  of  the  BoUs,  who  even  observed 
that  he  was  ''  astonished  that  the  ladies  had  been  able  to  put  their 
case  on  paper  so  intelligently  and  clearly  without  legal  advice." 
If  other  ladies  should  follow  the  example  of  the  Misses  Fogarty, 
what  a  falling  off  must  ensue  in  the  solicitors'  biUs !  They  lost 
their  case,  it  is  true,  but  seemingly  could  not  have  won  it  under 
any  guidance;  and  at  all  events  they  have  escaped  that  great 
aggravation  of  the  misery  of  defeat  in  a  court  of  law — ^the  lawyer's 
costs. — PaM  Mall  Gazette, 

Modem  Legislation, — A  writer  in  the  St.  Jam^s  Gazette  thus 
burlesques  the  Wild  Birds*  Protection  Bill  now  before  Parliament, 
which  proposes  that  the  first  offence  shall  be  punished  by  a  "simple 
reprimand : " — 

''  97.  Provided  that  if  the  person  so  convicted  and  reprimanded  as 
aforesaid  shall,  by  laughing,  whistling  dancing.  Defendant  not  to 
cocking  snooks,  turning  cartwheels,  or  otherwise   'cheek 'justices, 
signify  his  contempt  for  such  two  justices  and  their  reprimand,  it 
shall  be  lawful  for  the  Court  to  require  the  attend-  Y^wvt  to  justices  to 
ance  of  the  mother,  grandmother,  aunt,  or  other  summon  defendant's 
female  relative  intrusted  with  the  charge  of  the  ^°1^^J;  ^%,^ 
person  so  convicted,  and  to  make  inquiries  of  them  to  niake  certain  in- 
as  to  the  way  in  which  such  person  has  been  brought  ^^^^  °'  *^®™- 
up,  and  as  to  where  he  is  expected  to  go  to ;   and  in  case  such 
inquiries  should  not  be  answered  to  the  satisfac-   Mother,  grand- 
tion  of  the  Court,  to  administer  to  the  mother,   re?iimind^'OT^ 
grandmother,  or  other  person  so  failing  to  make  suitably  admonished. 

VOU  XXIV.  NO.  CCLXXXV, — SfiPTEMPER  1880.  %  ^ 
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satisfactory  answer,  such  other  reprimand  or  admonition  as  to  the 
justices  shall  seem  suitable. 

"  98.  Any  person  who  has  been  reprimanded  or  admonished  as 
Appeal  to  quarter  last  aforesaid  by  any  justices  may  appeal  to  the 
sesttions.  next  general  or  quarter  sessions  of  the  peace 

which  shall  be  held  for  the  city,  county,  town,  or  place  wherein 
such  reprimand  or  admonition  shall  have  been  administered ;  pro- 
vided that  such  person  enter  into  a  recognizance  within  three  days 
next  after  receiving  such  reprimand  with  two  sufficient  sureties 
conditioned  to  try  the  appeal,  and  to  be  forthcoming  to  abide  the 
judgment  and  determination  of  the  Court  at  such  general  or  quarter 
sessions,  and  to  pay  such  costs  as  shall  be  by  such  Court  awarded. 

"  99.  For  carrying  out  the  provisions  of  this  Act  the  following 
Interpretation  clause,  words  and  expressions  shall,  if  not  inconsistent 
with  the  context,  be  thus  interpreted : — 

" '  Laughing*  shall  include  grimacing,  'mugging,'  or  any  voluntary 
'Laughing.'  coutortiou  of  the  countenance  which  shall  appear, 

and,  in  the  opinion  of  the  justices,  be  intended  to  appear,  disre- 
spectful to  the  Court 

"'Dancing'  shall  include  performing  the  'frog  hornpipe,'  and 
<  Dancing.'  shall  apply  to  all  such  movements  of  the  lower 

limbs  as  are  either  unaccompanied  by  change  of  place,  or,  in  the 
opinion  of  the  justices,  imnecessary  to  locomotion. 

** '  Cocking  snooks '  shall  mean  '  taking  a  sight,'  or  the  pressing 
'Cocking  enookg.'  or  placing  of  the  thumb  or  thumbs  of  either  hand 
or  both  hands  over  or  against  the  nose  and  the  stretching  forth  or 
extending  of  the  fingers  of  such  hand  or  hands,  and  shall  further 
include  any  gesture  indicative  or  commonly  accepted  or  received  as 
indicative  of  contempt 

" '  Turning  cartwheels '  shall  include  standing  on  the  hands  or 
•Turning cart-  head,  whether  with  or  without  the  support  of  a 

wheei«.'  ^ali  or  other  perpendicular  or  horizontal  support 

for  the  feet 

"  100.  Nothing  in  this  Act  contained  shall  aflTect  the  power  of  pro- 
Proceedings  by  cecdiug  by  Summary  castigation,  or  take  away  any 

tkm noTtobe ^*  Other  remedy  commonly  resorted  to  by  adults 
aflfected.  against  juvenile  ofiPenders." 
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SHERIFF  COURT  OF  PERTH. 
Sherifis  Babclay,  Lbm,  and  Magdonald. 

PSBTH  00UNT7  ROAD  TRUSTEES  V.  HOWIE. 

Highway — Removal  of  erecHons  on  tides  of  roads, — Recently  an  action  was 
raised  by  the  County  Road  Trustees  of  the  county  of  Perth  and  Allan 


SHERIFF  COURT  REPORTER.  499 

M'Phenon,  Esq.  of  Blaiigowiie,  one  of  the  said  trastees,  and  chairman  of  the 
Committee  for  the  Blairaowrie  or  Eastern  District  of  the  county,  against 
James  Howie,  builder  and  joiner,  Rattray,  to  ordain  the  house  which  is  being 
erected  by  the  defender  in  Battray  at  the  side  of  the  highway  running  through 
Rattray,  and  leading  from  Blairgowrie  to  Alyth,  to  be  pulldown  or  removed 
at  the  expense  of  the  defender,  at  least  in  so  far  as  the  same  is  within  the 
distance  of  25  feet  from  the  centre  of  the  said  highway  thereat,  and  exceeds 
within  the  said  distance  the  height  of  7  feet.  The  defender  intimated  his 
¥rillingneas  to  take  down  the  building  and  go  back  to  the  distance  of  25  feet 
from  tiie  centre  of  the  roadway,  but  declined  to  do  as  the  pursuers  wished,  to 
place  his  building  back  a  distance  of  25  feet  from  a  point  midway  between  the 
edge  of  the  footpath  next  defender's  house  and  the  edge  of  the  carriage-way 
on  the  other  side  of  the  road,  or  at  least  to  the  line  of  his  dwelling-houses  to 
the  east  of  the  one  in  question.  It  was  also  pled  for  the  defender  that  the 
statutory  distance  of  25  feet  fell  to  be  measured  from  the  centre  of  the 
"  hard  road "  or  carriage-way,  and  therefore  the  defender  was  not  bound  to 
remove  his  biiilding  to  the  point  which  the  pursuers  had  required  him  to  do. 
After  hearing  parties'  agents,  Sheriff  Barclay  has  issued  the  following  inter- 
locutor : — 

"  Perth,  I7th  November  1879. — Having  heard  parties'  procuzators  and  made 
avizandum  with  the  process  and  debate.  Finds  it  admitted  by  the  defender 
that  the  defender's  building  in  course  of  erection,  and  now  the  subject  of  com- 

Slaint,  is  within  25  feet  from  the  centre  of  the  roadway,  but  that  he,  the 
efender,  states  that  he  is  willing  to  take  down  the  building  and  go  back  to  the 
distance  of  25  feet  from  the  centre  of  the  roadway.  But  the  parties  differ  as  to 
what  under  the  highway  statutes  is  to  be  held  the  centre  of  the  roadway : 
Finds  under  a  sound  construction  of  the  law  the  centre  of  the  road  is  to  be 
held  a  point  midway  or  in  the  centre  of  the  highway,  including  the  footpath  : 
With  this  finding  orders  the  case  to  be  enrolled  for  further  procedure. 

**HnQH  Barclat. 

^  Note. — This  is  a  novel  question,  and  attended  somewhat  with  difficulty.  In 
the  first  place,  it  is  necessary  to  discover  the  legal  breadth  of  the  highway,  and 
in  the  next  place,  whether  that  breadth  is  inclusive  or  exclusive  of  the  footpath 
on  botJi  or  on  either  side.  By  the  old  Scotch  Act  1617,  c  8,  sec.  8,  it  is 
declared  that '  20  feet  should  be  the  breadth  of  highways  to  market  towns,  and 
those  of  larger  breadth  were  to  remain  so.'  By  the  statute  11  Geo.  III.  c. 
53,  sec.  1,  it  is  declared  '  that  roads  should  be  20  feet  in  width  exclusive  of 
bank  and  ditch,  and  a  iustice  of  the  peace  might  order  the  roads  to  be  further 
widened,  but  the  breadth  not  to  exceed  30  feet,  and  satisfaction  was  to  be  made 
to  the  owner  for  ground  taken  beyond  20  feet.'  By  the  recent  General 
Turnpike  Act,  1  and  2  William  IV.  c.  43,  sec.  61,  the  trustees  were 
authorized  to  widen  and  extend  all  roads  *  so  that  the  same  shall  in  all  places 
be  20  feet  in  width  of  clear  passable  road  exclusive  of  the  bank,  ditch,  and 
fence  on  either  side  thereof,  20  feet  being  hereby  declared  to  be  the  least  legal 
breadth  of  a  turnpike  road.'  By  the  Roads  and  Bridges  (Scotland)  Act  of  1878 
the  General  Turnpike  Act  and  the  General  County  Service  Road  Act  are  botli 
repealed  by  section  122.  By  section  58  of  the  recent  Act  new  or  additional 
roads  and  bridges  may  be  constructed  by  the  highway  board,  but  no  provision 
has  been  made  for  the  width  thereof  As  to  footpaths,  unfortunately  nothins 
is  said  in  the  principal  Act.  In  numerous  sections  which  are  reserved  and 
re-enacted  from  the  General  Highway  Act  the  words  occur, '  such  road  and 
the  footpaths  thereof  (sections  80,  87,  89,  96,  105).  But  in  section  96  a 
penalty  is  enacted  for  '  any  person  to  ride,  etc.,  on  any  footpath  or  causeway 
on  or  by  the  side  of  any  turnpike  road  made  or  set  apart  for  the  use  or 
accommodation  of  foot-pussengers.'  In  section  90  there  is  a  penalty  provided 
for  any  encroachment  *  on  the  surface  of  any  turupike  road.^  By  section  82 
of  the  General  Turnpike  Act,  now  abolished,  it  was  made  lawful  for  the 
trustees  of  every  turnpike  road  *  to  make  and  keep  in  repair  footpaths  on  the 
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same,  and  the  trostees  were  required  to  make  and  maintain  the  footpath  on 
all  such  roads  within  two  miles  of  any  city,  borough,  or  town,  the  population 
of  which,  within  a  circle  described,  within  a  racQus  of  half  a  mOe  round 
the  market  cross  or  centre  of  the  market-place  thereof,  shall  amount  to 
two  thousand  souls  ;'  and,  by  the  same  section,  trustees  were  compellable  to 
perform  this  last  duty,  and  several  instances  are  on  record  of  this  obligation 
being  enforced.  Perhaps,  unfortunately,  the  82nd  section  has  been  omitted  to 
be  re-enacted.  It  seems  purposely  to  have  been  omitted,  as  the  sections  taken 
from  the  old  Act,  and  scheduled  consecutively,  run  from  81  to  83,  consequently 
thus  omitting  the  intermediate  section.  In  this  way  it  seems  no  longer  com- 
pellable on  uie  trustees  under  the  new  Act  to  make  or  maintain  footpaths  on 
any  road,  even  where  it  is  the  approach  to  a  market  town. 

^  The  locus  of  the  building  complained  of  is  admittedly  within  the  distance 
of  a  town  which  could  have  formerly  compelled  the  trustees  to  make  and 
maintain  a  footpath.  A  footpath  does  exist  at  that  place  on  the  side  of  the 
road  next  to  the  defender's  building  ;  but  if  it  be  no  longer  obligatoiy  on  the 
trustees  to  maintain  the  footpath,  the  whole  breadth,  being  the  property  of 
the  trustees,  may  at  anv  time  be  made  carriage-roadway  for  ordinary  traffic. 

''  This  action  is  founded  on  the  91st  section  of  the  General  Boad  Act,  imported 
in  the  Boads  and  Bridges  (Scothind)  Act,  1878,  and  re-enacted.  It  is  dis- 
tinctly enacted  that  'no  building  above  7  feet  high  shall  be  erected  with- 
out the  consent  of  the  trustees  previously  obtained  in  writing,  and  no  new 
enclosure  or  plantation  shall  be  made  within  the  distance  from  the  centre  of 
any  turnpike  road.'  If  the  law  be  positive  and  dear  it  is  not  necessaiy  to 
search  for  the  leasons  thereo£  One  reason,  however,  is  apparent  that  the 
highways  may  be  well  aired,  and  so  that  the  soil  be  kept  diy,  and  that  in  the 

Erogress  of  a  country  the  trustees  might  desire  to  widen  a  roadway,  and  if 
ouses  were  built  close  to  its  margin  this  would  be  rendered  impossible.  No 
better  reason  can  be  given  than  that  observed  by  Lord  Ohief-JusUce  Tenterden 
in  the  case,  1832,  Eex  v.  Wright  (3  B.  and  A.  681).  His  Lordship  said : 
'  When  I  see  a  space  of  50  or  60  feet  through  which  a  road  passes  between 
enclosure  set  out  under  an  Act  of  Parliament,  I  am  strongly  of  opinion,  unless 
the  contrary  be  shown,  the  public  are  entitled  to  the  whole  of  that  space, 
although,  perhaps,  from  economy  the  whole  may  not  have  been  kept  in  repair. 
If  it  were  once  held  that  only  me  middle  part  which  carriages  ordinarily  run 
upon  was  the  road,  you  might  by  degrees  enclose  up  to  it  so  that  there  would 
not  be  room  left  for  two  carriages  to  pass.  The  space  at  the  sides  is  also 
necessary  to  afford  the  benefit  of  air  and  sun.  If  trees  and  hedges  might  be 
brought  close  up  to  the  part  actually  in  use  as  the  road  it  could  not  be  kept 
sound.' 

"It  is  remarkable  that  in  the  English  Act  3  George  IV. — ^the  sections 
corresponding  with  the  91st  section  of  &e  General  Turnpike  Act— the  distance 
of  erections  prohibited  is  30  feet  within  three  miles  of  any  market  town,  and  25 
feet  beyond  that  distance,  and  by  section  124  the  centre  of  the  road  is  held  to 
be  'the  middle  of  the  hard  road  maintained  by  the  trustees  for  six  months 
before  the  offence.'  Tlus  distinction  between  the  Boad  Law  in  England  and 
Scotland  on  this  head  is  not  very  easily  to  be  reconciled ;  but  it  will  be 
observed  that  the  distance  of  the  prohibited  erection  in  England  is  increase<l 
by  5  feet  within  three  miles  of  a  market  town,  and  beyond  that  distance  the 
measurement  is  exactly  as  in  Scotland.  Thus,  beyond  the  3  miles  there 
was  not  likely  to  be  any  footpaths,  and  therefore  it  was  less  necessaiy  to 
include  the  footpath  in  the  measurement. 

**  In  like  manner  the  106th  section  of  the  General  Turnpike  Act,  ingraited  in 
the  Highways  Act,  enacts  a  penalty  for  a  person  ploughing  and  omitting  Ho 
make  side  ridges  along  the  sides  of  the  road  of  the  breadth  of  12  feet  at 
least.'  The  corresponding  section  of  the  English  Act,  3  Geo.  III.  c  118, 
prohibits  a  plough  or  harrow  from  being  turned  within  30  feet  if  withiu 
3  miles  of  a  market  town,  or  beyond  that  distance  of  26  feet  from  the 
'*•  or  centre  of  the  road. 
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''Upon  the  ivhole  the  Sheriff-Substitute  is  ofopinion  that  the  road,  including 
the  footpath,  being  the  property  of  the  road  trustees,  the  centre  of  the  road 
should  be  held  midway  of  the  whole  of  their  property,  including  the  footpath. 
Supposing  that  the  footpath  was  to  be  remoyed  to  the  other  side  opposite  the 
defender's  house,  and  made  of  the  same  or  greater  breadth,  then,  if  the 
defender  were  right  that  the  footpath  was  to  be  excluded  in  the  measurement,  it 
is  clear  that  his  ouilding  would  De  close  upon  the  yery  margin  of  the  carriage- 
road,  and  therefore  somewhat  dangerous  to  trayellers.  H.  B.' 

On  appeal  the  Sheriff  (Lee)  ordered  a  proof  on  certain  points  as  to  the 
history  of  the  road  and  the  alleged  consent  of  the  road  trustees  to  the  erection 
of  the  defender's  house.  After  the  proof  had  been  led  the  following  inter- 
locutor was  pronounced : — 

"Perth,  3rd  June  1880. — Haying  heard  parties'  procurators  and  made 
ayizandum  with  process  and  debate.  Finds  as  matters  of  fact — 

"  Ist.  The  defender  has  property  on  the  south  side  of  the  road  between 
Blaiigowrie  and  Alyth.  in  or  near  Kattray. 

*'  2nd.  The  said  road  was  sometime  regulated  under  the  County  of  Perth 
Statute  Seryice  Act,  1811. 

"  3rd.  Under  the  said  Act  {sec.  75)  the  trustees  were  authorized  to  make 
footpaths  along  the  sides  of  the  highways. 

**  4th.  The  trustees  imder  the  said  Act  did  on  or  about  the  year  1836  form  a 
footpath  on  the  south  of  said  highway,  on  its  side  adjacent  to  the  pursuer's 
property,  and  subsequently  maintainea  the  same. 

"  5th.  By  the  78tn  section  of  the  said  Act  it  was  enacted  that  no  house  or 
building  should  be  erected  nearer  the  centre  of  the  highway  than  20  feet, 
or  the  space  occupied  by  footpaths  on  the  sides  thereof  where  such  building 
exceeds  6  feet,  unless  sanctioned  by  the  trustees  at  the  stated  district  meeting. 

*'  6th.  On  29th  Noyember  1879  the  Roads  and  Bridges  (Scotland)  Act,  1878, 
was  adopted  by  the  county  of  Perth. 

"  7th.  The  Highways  Act,  1878  (sec.  3),  adopted  all  existing  roads,  and 
thereby  superseded  the  County  Act,  1811. 

"  8th.  By  the  91st  section  of  the  General  Turnpike  Act  (2  Will.  IV.  c  43) 
no  houses  or  other  buildings  were  permitted  to  be  erected  aboye  7  feet 
hi<{h,  without  the  consent  of  the  trustees  obtained  in  Tcriting,  within  the  distance 
of  25  feet  from  the  centre  of  the  road. 

''  9th.  The  said  91st  section  of  last-recited  Act  by  section  123  was  incorpor- 
ated with  the  Act  1878. 

"  10th.  The  defender  in  the  year  1878  commenced  the  erection  of  a  house 
on  the  south  side  of  the  said  highway  which  was  intended  to  exceed,  and  did 
before  the  defender  was  interdicted  actually  exceed,  7  feet  in  height. 

"Uth.  The  defender  has  not  proyed  authority  by  the  trustees  under  the 
Act  1811,  or  the  Act  1878,  sanctioning  the  erection  of  the  house  contrary  to 
the  prohibitions  of  the  statutes. 

''  12th.  Under  a  sound  construction  of  the  Acts  the  centre  of  the  highway 
is  the  middle  of  the  road  so  far  as  the  same  is  the  property  of  the  trustees, 
including  the  footpaths  made  and  maintained  by  them. 

"  Therefore  before  judgment  remits  to  ,  on  due  notice 

to  the  parties,  to  measure  the  highway  opposite  to  the  defender's  house  from 
side  to  side  so  far  as  it  is  the  property  ot  the  road  trustees,  including  the  foot- 
path, and  to  measure  from  the  centre  of  the  highway  so  ascertained,  and  to 
report  how  far  the  defender's  house  is  within  that  limit,  and  to  what  line  it 
ought  to  be  taken  back,  as  also  to  measure  the  highway  exclusiye  of  the  foot- 
path, and  in  the  same  manner  to  state  the  results.  Hugh  Barclay. 

f  *^Note, — The  Sheriff-Substitute  refers  to  the  obseryations  made  by  him 
contained  in  the  notes  annexed  to  his  interlocutor  of  17th  Noyember. 

"  The  only  points  which  were  argued  at  the  debate  was,  first,  the  defender 
maintained  he  had  the  consent  of  the  trustees  to  erect  the  house  on  the  line 
adopted.    He  did  not  pretend  that  such  consent  had  been  giyen  by  the  trustees 
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at  a  stated  meeting  whilst  the  highway  was  regulated  by  the  County  Act,  1811. 
The  convei-sation  with  Mr.  Scott,  one  of  the  clerks,  can  never,  though  it  had 
been  much  more  satisfactorily  established,  be  held  to  supply  a  written  conutU 
of  the  trustees  under  the  Act  1878.  The  conditions  implied  under  both  these 
Acts  prove  the  strong  feeling  of  the  Legislature  tiiat  tne  roadway  should  be 
kept  open  and  clear  from  all  obstructions. 

''The  other  point  argued  was,  that  as  there  were  at  some  parts  of  the 
highway  a  footpath  on  both  sides  and  at  others  only  on  one  side,  and  perhaps 
on  certain  portions  on  neither  side,  the  line  of  houses  would  become  very 
irregular  by  strictly  adopting  the  rule.  The  answer  to  this  is  that  the  road 
trustees  have  only  the  management  aud  care  of  the  roads.  The  line  and 
regularity  of  the  buildings  on  their  sides  is  a  matter  for  the  proprietors  and 
feuars.  The  statutes  liberally  provide  that  they  have  the  power,  wnen  it  seems 
consistent  with  the  preservation  of  the  road,  to  permit  a  reasonable  deviation 
from  the  strict  letter  of  the  Act,  and  which  a  body  of  gentlemen  acting  for  the 
public  interest  would  not  refrain  from  exercising  when  it  can  be  done  justly 
without  iniuring  the  olpect  of  their  trust,  the  highway.  In  this  case,  unfor- 
tunately, the  deviation  mm  the  statutory  distance  has  the  effect  of  destroying 
the  line  of  surrounding  buildings  instead  of  preserving  the  line.  H.  B.** 

On  appeal  the  Shcriflf  (J.  H.  A.  Macdonald)  on  21st  June  affirmed  the 
interlocutor  of  3rd  June.  The  parties,  instead  of  having  an  inspection,  by 
joint  minute  agreed  to  measurements  aud  to  the  extent  of  the  encroachment, 
whereon  decree  was  pronounced  to  remove  the  encroachment,  and  costs  were 
awarded. 

ilct— M'Leish. Alt.-W.  &  T.  Soutar. 


SHERIFF  COURT  OF  LINLITHGOW. 
Sheriff  Munro. 

CLARK  V,   RUSSELL   and  FLINN. 

Gift  of  Mine^RemovaL — This  is  an  action  raised  in  the  Sheriff  Court  of 
Linlithgow  at  the  instance  of  Thomas  Clark,  M.D.,  Benhar  Cottage,  Whitburn, 
against  Alexander  Russell,  labourer  or  miner  in  the  parish  of  Bathgate,  and 
Michael  Flinn,  engine-keeper  or  miner,  Blackburn.  The  object  of  the  action 
is  to  have  the  defenders  summarily  removed  and  ejected  from  the  Inch  Colliery 
on  the  lands  of  Westerinch  and  Whitehill,  and  from  the  said  lands  of  Wester- 
inch  and  Whitehill  (other  than  the  dwelling-house  occupied  by  the  said 
Alexander  Russell  in  Whitehill),  in  the  parish  of  Bathgate  and  county  of 
Linlithgow. 

The  state  of  matters  as  set  forth  in  the  record  is  somewhat  remarkable.  The 
estate  of  Westerinch  and  Whitehill  belongs,  it  is  admitted  by  both  parties,  to 
the  brother  of  the  pursuer,  Alexander  Clark,  who  has  been  for  some  years 
back  residing  in  Copenhagen.  The  pursuer  states  that  in  1874  when  his 
brother  was  on  a  visit  to  this  country  he  gave  him  liberty  to  work  the 
minerals  on  the  estate  as  if  they  were  his  own,  and  to  let  the  same,  and 
generally  to  act  in  connection  with  them  as  he  might  think  proper.  The 
pursuer  then  sunk  a  mine  on  the  estate,  and  erected  a  steam-engine  and  other 
machinery.  In  1879  pursuer  allowed  the  defender  Russell,  who  is  a  relation 
of  his,  to  work  the  minerals  on  his  own  behalf,  so  that  he  might  be  enabled  to 
maintain  his  parente  and  support  himself,  and  gave  him  the  use  of  the 
machinery;  this  being  simply  on  a  verbal  arrangement  and  clear  under- 
standing that  it  was  a  mere  favour  to  the  defender  Russell,  and  was  only  to 
continue  during  the  pursuers  pleasure.  Ultimately  having  become  dissatisfied 
with  the  manner  in  which  the  defender  Russell  was  behaving  himself  and  the 
carrying  on  of  the  operations  at  Westerinch,  the  pursuer  determined  to  with- 
draw the  liberty  he  nad  given  and  put  an  end  to  the  arrangement ;  and  his 
agent  accordingly  intimated  this  to  Russell,  but  no  notice  was  taken  of  the 
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intimation :  hence  this  action.    The  above  is  the  gist  of  the  pursuer's  averments 
on  record. 

On  the  contrary,  the  defender  Russell  says  that  in  the  beginning  of  1879  the 
pursuer  on  behalf  of  and  as  representing  his  brother,  Alexander  Clark,  the 
proprietor  thereof,  handed  the  colliery  over  to  him  (Russell)  as  a  gift,  along 
witn  the  machinery,  the  only  condition  being  that  he  would  be  kind  to  and 
look  after  his  mother,  who  is  related  to  the  pursuer,  and  is  subject  to  severe 
illnesBes.  The  pursuer  in  July  1879,  at  the  Bathgate  Small  Debt  Court,  in  an 
action  brought  against  him  at  the  instance  of  James  Johnston  for  the  expense 
of  some  repairs  on  the  said  machinery,  swore  that  such  a  gift  had  been  made, 
and  that  the  machinery  was  not  his  but  the  defender  RusselPs,  and  was  in 
consequence  assoilzied  from  the  conclusions  of  the  action ;  and  a  decree  was 
aubseqnently  obtained  against  Russell  for  that  sum.  (This  averment  is 
specially  denied  by  the  pursuer.)  In  the  beginning  of  November  1879 
Russell,  being  aware  that  he  might  require  to  be  away  from  the  colliery  for  a 
year  or  more,  gave  Michael  Flinn,  then  engineman  at  the  pit,  a  sub-lease  of  the 
pit  for  two  yean.  This  sub-lease  was  in  writing,  and  dated  6th  November 
1879.  Flinn  was  to  pay  over  the  lordship  of  6a.  per  ton  to  the  defender's 
mother  for  her  supi)ort ;  and  he  entered  into  possession  accordingly. 

The  defender  Fiinn's  statements  refer  mainly  to  the  sub-lease  and  to  his 
entering  into  possession  of  the  mine  under  it 

As  the  case  is  one  of  some  interest  we  give  the  pleas  in  law  of  the  parties  in 
full. 

The  pursuer  pleads:  (1)  That  the  defender  Russell,  having  entered  to  the 
mine  or  coal-pit,  and  been  allowed  to  work  the  coals  on  the  distinct  under- 
standing that  his  occupation  was  onlv  to  be  during  the  pleasure  of  the  pursuer, 
and  that  the  pursuer  would  be  entitled  to  resume  possession  at  any  time,  the 
pursuer  is  entitled  to  decree  of  removing  and  ejection  in  terms  of  the  prayer  of 
the  petition.  (2)  The  whole  subjects  in  question  being  heritable  could  not  be 
gifted  verbally,  and  no  written  conveyance  being  produced  or  alleged,  decree 
should  be  granted  as  craved.  (3)  The  defender  Flinn  having  no  right  or  title 
to  be  on  the  lands  of  Westerinch  and  Whitehill  to  work  and  carry  off  the 
coals,  decree  of  removing  and  ejection  should  be  granted  against  him  in  terms 
of  the  prayer  of  the  petition.  (4)  Even  on  the  assiuuption  that  Russell  had 
any  rignt  or  title  to  grant  a  sub-lease  to  Flinn,  the  pretended  sub-lease  not 
being  probative  nor  containing;  any  definite  ish,  not  being  properly  stamped, 
and  being  otherwise  deficient  m  the  essentials  of  a  sub-lease,  Uie  pursuer  is 
entitled  to  decree  as  prayed  for.  (5)  Allegations  having  been  ma^  by  both 
defenders  by  which  proof  becomes  necessary  in  this  action  of  removing,  the 
defenders  are  not  entitled  to  be  heard  until  they  find  caution  for  violent 
profits.  (6)  Failing  the  defenders  finding  caution  for  violent  profits,  the 
pursuer  is  entitled  to  decree  of  removing  and  ejection  as  prayed  for.  (7) 
Generally  in  the  circumstances  the  pursuer  is  entitled  to  decree  of  ejection  in 
terms  of  the  prayer  of  the  petition  with  expenses  against  the  defenders. 

The  defenaer  Kussell  pleads:  (1)  The  pursuer  not  being  heritable  proprietor 
of  the  lands  and  minerals  of  Westerinch  and  Whitehill,  nor  the  possessor  of 
any  other  right  or  title  thereto,  he  is  not  entitled  to  sue  the  present  action  of 
removing  and  ejection.  (2)  A  written  title  in  favour  of  the  pursuer  being 
essential,  and  he  having  not  only  admitted  hut  averred  that  he  has  no  such 
title,  this  defence  is  thereby  instantly  verified,  and  the  action  ought  to  be 
dismissed  de  piano.  (3)  The  pursuer  having  made  a  gift  of  any  right  which 
he  himself  had,  as  well  as  granted  a  lease  on  behalf  of  his  brother,  the  pro- 
prietor, to  the  defender  Russell  to  work  said  minerals,  along  with  tne  engine, 
plant,  and  whole  machinery  in  connection  therewith,  without  any  reservation 
to  recall  such  gift  or  grant,  he  has  now  no  right  whatever  thereto.  (4)  The 
pursuer's  right^  whatever  it  may  have  once  been,  is  now  barred  by  homologa- 
tion and  rei  mterventu.  (5)  In  the  whole  circumstances  the  present  action 
falls  to  be  dismissed  with  expenses  to  the  defender. 
The   defender   Flinn    pleads :    (l)  Ex  confessUy  the   pursuer    having  no 
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written  title,  has  in  law  no  title  at  all  to  sue.  (2^  The  defender,  the  said 
Michael  Flinn,  having  taken  a  sub-let  of  said  minerals  and  use  of  engine  and 
machinery  in  good  faith,  as  above  mentioned,  and  at  the  date  of  the  sub-lease 
entered  upon  and  since  remained  in  the  possession  thereof,  cannot  be  removed 
therefrom  until  the  expiry  of  his  sub-leaae  in  November  1880.  (3)  In  the 
circumstances  this  action  rails  to  be  dismissed  with  expenses  to  the  defender, 
the  said  Michael  Flinn. 

After  the  record  was  closed  the  Sheriff-Substitute  issued  an  interlocutoi 
allowing  proof  to  all  parties,  and  declining  to  make  an  order  for  violent  profits. 
The  pursuer  appealed.  A  reclaiming  petition  and  answers  were  ordered  and 
lodged  ;  after  considering  which  the  Sheriff-Depute  pronounced  the  following 
interlocutor  : — 

"Edinhurgh^  I2th  July  1880. — The  Sheriff  having  considered  the  process. 
Recalls  the  interlocutor  of  the  Sheriff-Substitute  of  4th  June  1880 :  Finds 
that  in  the  year  1879  the  pursuer  allowed  the  defender  to  work  the  minend 
on  the  lands  of  Westerinch  and  Whitehill,  and  at  the  same  time  gave  him  the 
use  of  the  steam-boiler,  steam-engine,  and  other  machinery  necessary  in 
working  the  minerals,  including  coal-hutches :  Finds  that  the  defender 
Russell  continued  to  work  out  the  coal  till  6th  November  1879,  and  thereafter 
ceased  to  work  out  said  coal,  and  handed  over  the  mine,  steam-engine,  and 
other  machinery  to  the  other  defender,  Flinn,  who  is  now  in  possession 
thereof :  Finds  that  the  defender  Russell  has  not  averred  relevantly  any  title 
to  maintain  possession,  and  that  the  defender  Flinn  has  no  such  title  :  Finds 
that  they  are  precarious  possessors,  and  that  the  pursuer,  as  the  person  from 
whom  Russell  derived  his  right  of  posse&sion,  is  entitled  summarily  to  eject 
both  the  defenders  :  Therefore  decerns  in  terms  of  the  prayer  of  the  petition  : 
Finds  the  pursuer  entitled  to  expenses :  Allows  an  account  thereof  to  be 
lodged,  and  remits  the  same  to  the  auditor  to  tax  and  to  report. 

'^Georgb  Munbo. 

"^o^e.~The  defenders  cannot  challenge  the  title  of  the  pursuer  to  remove 
them  from  the  property,  because  their  only  title  of  possession  is  derived  from 
the  pursuer. 

"  The  relationship  among  the  parties  explains  the  anomalous  character  of 
the  arrangement  set  forth  upon  the  record.  The  pursuer  obtains  from  his  own 
brother,  the  proprietor  of  the  estate,  a  right  to  work  the  minerals  and  to  let 
them,  and  it  is  not  in  the  mouth  of  the  defenders  to  say  that  the  pursuer  has 
got  no  written  title  to  act  as  proprietor.  The  defender  Kussell  is  permitted  to 
work  the  minerals  and  get  the  use  of  the  machinery  in  the  field.  He  states 
that  this  was  a  gift  to  him  to  last  during  the  lives  of  his  parents,  while  the 
pursuer  avers  that  the  allowance  or  permission  was  only  to  be  duiine  his 
pleasure.  If  anything  turned  upon  this  discrepancy  the  Sheriff  would  nave 
aflirmed  the  interlocutor  if  parole  evidence  were  competent;  but  nothing  does 
turn  upon  it.  According  to  the  statement  of  Russell  himself,  he  was  aUowed 
to  won:  the  mine,  no  longer  does  so,  but  has  quitted  the  possession  and 
handed  over  the  whole  property,  under  what  is  called  a  suo-lease,  to  the 
defender  FHnn.  Russell  naa  no  power  to  grant  such  sub-lease.  He  was  not 
a  tenant,  and  taking  his  own  account  of  his  possession,  all  he  got  was  a 
privilege  personal  to  himself.  Further,  the  alleged  gift  as  averr^  by  him 
could  only  be  proved  by  the  writ  or  oath  of  the  pursuer,  and  not  by  parole 
evidence,  as  allowed  by  the  interlocutor  of  the  Sheriff-Substitute.        G.  M." 

The  case  is,  we  believe,  to  be  appealed  to  the  Court  of  Session. 
A  cf.—Dodds. iltt.— Miller. 


Erratum. 
Page  447,  line  23,  for  "  wages  "  read  "  taxes." 
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THE  ABOLITION  OF  HYPOTHEC. 

It  is  not  without  a  sigh  of  regret  that  the  Scottish  lawyer  sees  tlie 
final  abolition  of  so  old  a  friend  as  the  law  of  hypothec  in  prcedia 
rtistica.    Derived  in  principle  from  the  Eoman  law,  it  was  con- 
siderably extended  in  its  application  to  the  relations  of  landlords  and 
tenants  in  Scotland ;  and  although  for  many  years  it  has  been  the 
object  of  a  most  severe  reforming  crusade,  it  has  held  its  place  most 
gallantly,  and  down  to  the  last  there  may  be  said  to  have  been  a  real 
difiference  of  opinion  with  respect  to  the  public  policy  of  this  form 
of  tacit  security.      The  most  glaring  injustice  towards  the  trade 
creditors,  to  which'  attention  was  called  by  the  case  of  Bariis  in 
1863,  was  removed  by  the  Act  of  1867 ;  and  the  Select  Committee 
of  the  House  of  Lords,  which  considered  a  Bill  in  1869,  declined  to 
sanction  the  principle  of  total  abolition,  and  defended  the  privilege 
of  the  landlord  with  very  considerable  ingenuity.     The  Lords, 
however,   had  quite   underrated  the  force  of  public  opinion  in 
Scotland  upon  the  subject ;  and  the  history  of  the  long  series  of  rival 
Bills  since  the  year  1869  has  shown  a  gradual  approach  to  some- 
thing like  unanimity  on  both  sides  of  at  least  the  Lower  House. 
The  Lords  have  recently  shown  themselves  perfectly  cdpable  of 
resisting  even  unanimous  votes  of  the  Commons,  but  in  the  case  of 
Hypothec  last  session  they  thought  it  wiser  to  put  their  prejudices 
in  their  pockets.     And  so  we  have  at  last  readied  the  stage  of 
total  abolition,  so  far  at  least  as  the  question  of  hypothec  is  a 
practical   one   for  the   tenant  farmer.     Two  important  questions 
remain:  (1)  To  what  extent  does  hypothec  exist?    (2)  What  has 
been  put  in  its  place  where  it  has  been  abolished  ? 

The  Act  of  1880  (43  Vict  c.  12)  is  very  improperly  termed  "  An 
Act  to  abolish  the  Landlord's  Eight  of  Hypothec  for  Eent  in  Scot- 
land." It  never  professed  to  touch  the  landlord's  hypothec  in  urban 
subjects.  It  may  be  that,  as  the  Select  Committee  prophesied  in 
1869,  the  principle  of  this  Act  will  be  suflBcient  ultimately  to 
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destroy  the  urban  hypothec  toa  Yeiy  likely.  It  is  difficult  to 
diaw  a  clear  and  solid  distinction  between  the  two  great  branches 
of  hypothec.  As  regards  dweUing-houses  which  are  not  used  as 
places  of  boainessy  the  argument  from  false  credit  and  resulting 
injury  to  trade  is  not  of  course  so  strong  as  in  the  case  of  frffma 
But  it  is  quite  as  strong  in  the  case  of  buildings  used  for  trade  and 
manufacture ;  and  as  regards  dwelling-houses,  no  one  now  believes 
in  the  ridiculously  shallow  humanitazian  argument  that  because  it 
is  desirable  people  should  have  houses  to  shelter  them,  therefore  the 
landlords  of  these  houses  should  be  tempted  to  give  up  possession 
of  them  in  consideiation  of  receiving  privil^jies  which  are  unjust 
towards  the  other  creditors  of  the  tenant  It  is  most  undesirable 
that  people  should  live  in  houses  of  which  they  cannot  pay  the  rent 
The  history  of  sequestrations  shows  how  often  this  insane  desire 
to  get  into  a  house  beyond  his  means  contributes  to  the  ruin  of  a 
tradesman.  Whatever  may  be  the  future  consequences  of  the  Act, 
this  is  no  reason  why  the  title  should  inaccurately  describe  its 
present  effect  But  besides  that  the  recent  Act  does  not  touch 
the  urban  hypothec,  it  does  not  abolish  all  other  hypothec.  Its 
operation  is  confined  to  the  '^  rent  of  land,  indudii!^  the  rent  of  any 
buildings  thereon,  exceeding  two  acres  in  extent,  let  for  agriculture 
or  pasture."  Though  the  grammar  of  this  is  not  everything  that 
could  be  desired,  stUl  it  is  dear  that  the  right  of  hypothec  remains 
over  all  subjects  less  than  two  acres  in  extent  The  Act  speaks 
of  buildings  two  acres  in  extent,  but  this  is  only  slipshod  grammar. 
It  was  scarcely  necessary  to  explain  that  the  rent  includes  the  rent 
of  buildings.  Indeed  it  is  dangerous^  If  the  buildings  are  used  in 
connection  with  the  same  agricultural  or  pastoral  purposes  as  the 
land,  and  there  is  only  one  rent  proper,  then  it  was  the  law,  and 
everybody  knows,  that  the  hypothec  was  available  for  the  rent  of 
the  agricultural  or  pastoral  subject.  In  abolishing  it  for  the  land- 
rent,  you  abolish  it  for  the  house-rent,  because  there  were  not  two 
rents,  but  on&  On  the  other  hand,  if  there  are  on  agricultural 
or  pastoral  land  to  which  this  Act  applies,  houses  not  used  in 
connection  with  the  land,  it  is  not  the  intention  of  the  Act  to 
destroy  the  right  of  hypothec  for  the  rent  of  such  houses,  although 
it  might  be  aigued  from  its  loose  and  ungrammatical  terms  that  it 
does.  Unless  intended  to  include  a  separate  house-rent,  the  words 
are  entirely  superfluous;  and  as  they  are  not  intended  in  any  case 
to  include  a  separate  house -rent  (for  it  never  happens  that  a  farm- 
rent  is  split  up  into  parts  for  the  different  portions  of  the  farm), 
they  ought  to  have  been  struck  out  The  first  limitation  of  the  Act 
is  by  the  superficial  extent  of  the  subject  There  must  be  a  veiy  con- 
siderable number  of  subjects  in  Scotland  which  are  let  for  agriculture 
or  pasture,  and  which  are  less  than  two  acres  in  extent  In  many 
cases  these  will  be  adjuncts  of  cottages,  the  land  being  occupied  not 
for  purposes  of  trade,  but  in  order  to  feed  the  cow  or  to  fill  the 
'*uel  of  the  cottage.    It  does  not  appear  why,  as  matter  of  strict 
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principle,  such  small  subjects  should  have  been  excluded  from  the 
operation  of  the  Act  Probably  the  Act  meant  to  destroy  hypothec 
only  in  so  far  as  it  was  a  hindrance  to  the  business  of  farming.  In 
connection  with  the  subject  of  small  holdings  it  must  be  kept  iu 
view  that  there  is  a  large  class  of  smaU  grass-farms  in  the  neighbour- 
hood of  large  towns,  feom  which  it  has  been  generally  understood 
that  hypothec  is  excluded  as  inconsistent  with  the  nature  of  their 
cultivation;  a  daily  crop  being  produced  by  rotation.  Some  of 
these  farms  are  large ;  and  it  is  not  probable  that  many  of  them 
are  less  than  two  acres  in  extent  (Bell's  Com.  iL  29,  30).  The 
second  limitation  of  the  Act  is  that  the  land  must  be  let  for 
agriculture  or  pasture.  This  excludes  not  merely  buildings,  whether 
used  as  dwelling-houses  apart  from  farming  or  for  purposes  of  trade, 
but  also  such  valuable  leaseholds  as  minerals,  woods,  fisheries,  and 
gama  It  is  not  likely  that  many  difficulties  will  rise  as  to  the 
meaning  of  agriculture  and  pasture.  In  such  cases  as  Campbell 
V.  Afistruther  (9  Jur.  163),  and  APCflynumts  v.  Cathcart  (20  Jur. 
5S7),  the  Court  were  asked  to  decide  whether  a  farm  was  a  corn 
or  a  grass  farm ;  and  the  principle  applied  was  that  the  farm  took 
its  character  from  the  source  from  which  the  profits  were  chiefly 
derived.  But  com  and  pasture  may  be  easily  distinguished  from 
most  other  things,  although  they  may  be  combined  with  many.  A 
pasture-park,  for  instance,  might  conceivably  be  let  with  a  colliery 
for  the  convenient  grazing  of  the  horses  employed  in  the  work. 
In  such  a  case  there  would  probably  be  one  rent,  and  the  hypothec 
of  the  landlord  would  extend  over  the  whole  subject.  But  what 
of  gardens  and  orchards  ?  The  learned  Mr.  Hunter  says  (i  257), 
''Leases  of  gardens  are  not  unfrequent,  as  the  nature  of  the  cultivation 
ensures  a  fair  return ;  but  leases  of  orchards  are  little  known  in 
Scotland  on  account  of  the  very  precarious  nature  of  the  crop." 
Things  have  considerably  changed  since  Mr.  Hunter  wrote,  even 
in  1860.  There  is  a  great  deal  of  first-class  garden-farming  in 
Scotland,  and  fruit  is  raised  for  the  market  in  large  quantities. 
Nursery-gardens  alone  cover  a  large  space ;  and  if  Mr.  Gladstone's 
advice  given  at  West  Calder  be  followed  by  the  Scottish  farmers,  we 
may  expect  in  the  future  much  larger  crops  of  fruit  and  vegetables. 
It  is  clear  that  to  all  subjects  of  that  class  the  Act  does  not  extend. 
They  are  not  let  for  pasture,  and  it  would  be  doing  violence  to  the 
ordinary  use  of  language  to  say  that  they  are  used  for  agricultural 
purposes.  But  then  it  is  doubtful  whether  in  the  case  of 
horticultural  subjects  the  Act  was  required.  It  is  certain  that  the 
Act  of  1867  was  not  applied  to  them.  The  point  was  considered, 
but  not  decided  in  the  case  of  Begbie  v.  Boyd  (16  Sh.  232, 10  Jur. 
153).  The  landlord  there  asserted  a  right  to  sequestrate  the  young 
trees,  shrubs,  bushes,  stools,  plants,  bulbous  roots,  flowers,  seeds, 
hand-glasses,  hotbed-frames,  covers,  working  implements,  etc.,  in  a 
nursery.  The  case  was  decided  on  the  form  of  a  security  given  over 
the  ground,  but  Lord  Corehouse  said,  "  Shrubs  of  that  description 
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situated  in  nursery-ground,  such  as  rose-stools  and  the  like  used 
for  slips  every  year,  and  bulbous  roots  laid  past  for  several  seasons 
probably  and  then  used,  as  well  as  the  common  stocking  of  a 
nursery,  are  not  in  the  same  situation  as  crops  growing  year  by 
year,  nor  are  they  invecta  et  illata.  I  have  great  doubts  that  the 
hypothec  of  a  landlord  extends  over  that."  Lord  Gillies  also 
expressed  a  doubt,  but  Lord  President  Hope  said,  "  I  should  rather 
thmk  the  landlord's  hj^othec  does  extend  over  such  things, 
else  wJiere  is  his  security?"  This  last  is  too  much  a  landlord's 
argument  to  be  popular  at  the  present  day.  It  seems,  however, 
as  Mr.  Hunter  thinks  (Landlord  and  Tenant,  ii.  373),  to  be  the 
logically  consistent  view  of  the  matter.  Some  of  the  articles 
mentioned  in  Begbie's  case  resemble  the  implements  of  husbandry, 
and  would  therefore,  on  the  analogy  of  arable  farms,  be  free  from 
hypothec.  But  the  plants  reared  for  sale  in  a  nursery,  or  the 
annual  crop  of  vegetables  or  fruit  in  a  market-garden  or  orchard, 
it  is  impossible  to  distinguish  in  principle  from  a  corn  or  hay  crop. 
They  may,  however,  be  distinguished  in  fact,  and  considering  how 
odious  tacit  securities  are  to  the  law,  it  would  probably  be  the 
sounder  legal  view  that  if  the  right  of  hypothec  has  not  already  been 
afl&rmed  by  decision  to  extend  to  horticultural  subjects,  it  ought  not 
now  to  be  so  extended.  Mr.  Hunter  indeed  says  that  "in  practice 
it  is  deemed  to  be  undoubted,"  and  goes  on  to  distinguish  between 
the  stock,  by  which  he  means  trees  and  bushes  planted  originally 
for  fruit,  not  removable  by  the  tenant  and  remaining  the  property 
of  the  landlord,  and  the  crop,  by  which  he  means  trees  and  plants 
in  course  of  propagation  for  sale.  In  the  latter  case  only  would 
hypothec  exist,  although,  perhaps,  the  landlord's  right  of  property 
in  fruit-trees,  if  planted  by  the  tenant,  cannot  be  said  to  be  clear. 
Shrubs  in  pots,  Mr.  Hunter  admits,  cannot  be  called  crop,  but  he 
subjects  them  to  hypothec  as  invecta  et  illata;  and  he  states  it  as 
an  open  question  whether  the  hypothec  would  also  extend  to  those 
parts  of  greenhouses  and  other  erections  removable  by  the  tenant, 
and  also  to  implements  and  furniture.  He  admits  that  it  is 
uncertain  whether  a  nursery-garden  is  to  be  treated  in  this  ques- 
tion as  an  agricultural  or  a  manufacturing  subject.  If  a  perfectly 
uniform  and  universal  custom  and  understanding  in  support  of 
hypothec  on  horticultural  subjects  were  proved  to  exist,  this  would 
no  doubt  influence  the  decision  of  the  Court  on  the  general  question, 
but  it  is  idle  to  speculate  on  such  a  subject  No  Ught  is  to  be  got 
from  the  decisions  in  the  Law  of  Fixtures  as  applicable  to  nursery- 
gardens.  In  GordorCs  case  (Hume,  Dec.  188)  a  distinction  was 
taken  between  plants  in  a  trade  nursery  and  those  in  the  private 
nursery  of  an  estate.  The  first  would  go  to  the  executor,  the 
second  to  the  heir.  This  is  quite  intelligible  on  the  principles  of 
destination  rather  than  of  fixture ;  and  it  probably  follows,  or  if  it 
does  not  follow,  it  seems  to  have  been  decided  in  Syme  v.  Harvey 
that  plants  planted  in  a  trade  nursery  by  the  tenant,  and  also  glass 


THE  ABOLITION  OF  HYPOTHEC.  509 

frames  and  heating  apparatuses  would  be  removable  by  liim,  and 
not  fixtures.  But  such  decisions  go  a  very  short  way  towards 
establishing  the  right  of  hypothec.  It  is  only  after  the  things  in 
dispute  have  been  decided  not  to  be  the  property  of  the  landlord 
that  the  question  of  hypothec  can  arise.  It  must  therefore  be  pro- 
nounced still  doubtful  whether  hypothec  extends  to  horticultural 
subjecta     If  it  does,  it  has  not  been  abolished  by  the  Act  of  1880. 

The  abolition  of  hypothec,  so  far  as  it  extends,  will  come  into 
operation  at  Martinmas  1881,  but  it  will  not  affect  the  rights  of 
parties  under  existing  leases,  writings,  or  bargains.  It  is  important 
to  notice  that  hypothec  survives  during  the  currency  of  the  lease, 
not  merely  where  a  formal  agreement  has  been  entered  into,  but 
wherever  parties  have  become  bound  to  each  other  under  the  old 
law,  which  annexed  hypothec  as  a  legal  incident  to  the  relation  of 
landlord  and  tenant.  This  is  the  general  principle  of  respecting 
vested  interests  on  which  Parliament  always  proceeds,  unless  it  is 
prepared  to  offer  compensation.  Of  course  the  benefit  of  the  new 
law  is  thus  to  a  certain  extent  delayed.  But  it  by  no  means 
follows,  as  was  pointed  out  in  the  recent  discussions  on  a  very 
similar  question  under  the  Ground  Game  Bill,  that  the  relations 
of  landlord  and  tenant  will  continue  as  defined  by  the  old  law 
until  the  expiry  of  existing  contracts.  Voluntary  agreements  have 
a  tendency  to  modify  themselves  according  to  the  general  law ;  and 
as  new  leases  are  constantly  being  granted,  it  is  almost  certain  that 
the  privilege  of  hypothec,  condemned  as  it  is  by  legislation,  will 
not  last  long  on  farms  when  their  neighbours,  or  some  of  them, 
have  got  rid  of  it  Unless  a  change  were  made,  it  would  probably 
damage  the  farm. 

The  next  question  is.  What  has  been  substituted  for  hj^othec 
where  it  has  been  abolished?  (1)  The  landlord  is  to  have  the 
same  rights  and  remedies  against  his  tenant  when  six  months'  rent 
is  due  and  unpaid  as  he  has  now  when  twelve  months'  rent  is  due 
and  unpaid.  What,  then,  is  the  right  of  a  landlord  under  the  old 
law  when  a  year's  rent  is  in  arrear  ?  We  do  not  of  course  speak 
of  such  remedies  as  are  open  to  the  landlord  as  an  ordinary  creditor 
in  a  debt  due.  He  may  use  diligence  if  he  has  a  registered  obliga- 
tion, or  he  may  sue  an  action  of  maills  and  duties.  But  the 
remedies  peculiar  to  a  landlord  for  non-payment  of  rent  are  those 
given  by  the  Act  of  Sederunt  of  1756.  Where  rent  is  in  arrear 
for  one  year  only,  the  remedy  is  under  the  5th  section  of  the  Act 
of  Sederunt,  and  consists  of  an  action  in  the  Sheriff  Court  to  ordain 
the  tenant  within  a  limited  time  to  find  caution  for  arrears  and 
also  for  the  rent  of  the  next  five  years,  or  until  the  end  of  the  lease 
if  that  be  a  shorter  period.  If  the  tenant  does  not  find  this  caution^ 
he  may  be  ejected  as  if  his  lease  were  at  an  end  and  legal  warning 
had  been  given.  The  Act  of  Sederunt  has  been  interpreted  with 
some  strictness  against  tenants.  The  arrear  may  consist  of  portions 
of  the  rents  of  several  crops,  and  the  landlord  is  not  bound  to  accept 
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any  partial  payment,  although  sufficient  to  reduce  the  arrear  due 
at  decree  to  less  than  the  yearns  rent    Debts  of  the  landlord  and 
public  burdens  paid  by  the  tenant  without  authority  are  not  given 
credit  for.    It  would  even  appear  from  the  case  of  Marshall  t.  Bmd 
(Hume,  569)  that  partial  payments  recovered  by  force  of  legal 
diligence  are  not  sufficient  to  purge  the  irritancy  of  a  lease  incurred 
under  another  section  of  the  Act  of  Sederunt ;  and  the  same  rule 
would  probably  be  applied  under  sec.  5.    This  doctrine  has  not 
been  recently  considered,  but  it  was  not  repudiated  in  Sutherland 
V.  Mackenzie  (26  Jur.  466).     It  is,  however,  much  too  broadly 
stated  by  Mr.  Hunter  (ii  125),  where  he  says,  "The  criterion  is 
formed  by  the  fact  of  a  full  year's  rent  being  due  at  the  commence- 
ment of  the  process.    And  therefore  it  has  been  held  that  the 
removing  of  a  tenant  on  the  Act  of  Sederunt  as  in  arrear  of  rent 
is  not  prevented  by  recovery  of  the  arrear  in  the  course  of  l^al 
diligence."    This  was  not  held  either  in  the  case  of  Low  v.  Knowlts 
(Morr.  13873),  to  which  he  refers,  or  anywhere  else.     The  true 
state  of  the  authorities  is  this :  that  the  fact  of  a  year  s  rent  being 
due  when  action  is  raised  will  not  justify  decree,  if  pending  the 
action  full  payment  is  made  voluntarily  or  operated  by  diligence, 
but  that  the  landlord  is  not  bound  to  be  content  with  part  payment 
or  partial  recovery,  and  hence  decree  may  be  pronounced,  although 
after  crediting  the  partial  payment  much  less  than  a  year's  rent 
is  due.     This  at  least  is  one  construction  of  the  cases  of  Low  v. 
Knowles,  and  Campbell  v.  Bobertson  (Morr.  13867),  in  one  of  which 
the  tenant  paid  up  the  whole  arrears,  and  in  the  other  the  whole 
arrears  were  recovered  from  the  cautioner  in  a  sequestration  for 
rent.    Hence  in  both  cases  the  tenant  was  assoilzied.    It  may  be 
argued  that  the  effect  of  Loio  v.  Knowles  is  that  the  landlord,  though 
not  bound  to  accept  part  payment  if  he  prefers  to  remove,  is  not 
entitled  to  remove  if  he  does  take  a  payment  which  reduces  the 
amount  due  below  the  year's  rent.    The  brevity  of  the  reports 
leaves  this  important  matter  doubtful,  but  the  probability  is  that 
the  landlord  is  entitled  to  recover  his  money,  as  well  as  use  his 
remedy,  unless  complete  purgation  takes  place  in  the  action.    The 
Court  in  Low  v.  Knowles  are  certainly  reported  as  saying,  contrary 
to  the  text  of  Mr.  Hunter's  work,  that  the  year's  rent  must  be  due 
at  the  date  of  decree,  but  this  was  by  way  of  correcting  the 
erroneous  idea  on  which  the  Lord  Ordinary  had  proceeded,  that  it 
was  sufficient  if  the  year's  rent  was  due  when  the  action  was  com- 
menced.   On  any  other  view  the  decree  of  ejection  would  operate 
as  a  discharge  of  rent,  which  is  absurd.    On  the  other  hand,  it 
is  clear  from  Urquhart  v.  Mackenzie  (3  Sh.  84)  and  other  cases 
that  for  certain  counter-claims,  such  as  a  claim  for  improve- 
ments executed  by  the  tenant  under  a  stipulation  in  the  lease, 
although  not  constituted  by  decree,  the  landlord  is  bound  to 
give  credit.      This  will  resolve  very  much  into  the    question 
whether  or  not    the    tenant  was    entitled  to  retain    the   rent 
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in  respeot  of  a  oouuter-claim.  If  he  ia  so  entitled,  it  is  not 
strictly  correct  to  say  the  rent  is  due  in  the  sense  of  being  payable. 
Becent  decisions  of  the  Court  have  tended  very  much  to  enlarge 
the  operation  of  the  principle  of  retention  or  compensation  or 
counter-claim.  The  old  rule,  not  admitting  illiquid  claims  to  com- 
pensation, is  being  qualified  by  a  more  equitable  rule  which  makes 
the  non-performance  of  a  part  of  a  mutual  contract  a  good  defence 
to  instant  decree  for  performance  of  the  other  part,  even  where  the 
non-performance  is  not  such  as  to  disentitle  the  defaulter  from 
suing,  but  merely  founds  a  cross  claim  of  damages  or  compensation. 
Such,  in  rough  outline,  are  the  remedies  competent  to  the  landlord 
under  the  law  prior  to  1880,  when  one  year's  rent  falls  into  arrear. 
Mr.  Hunter  says  that  the  Act  of  Sederunt  is  confined  to  agricultural 
subjects,  but  by  this  he  probably  does  not  mean  to  exclude  pastoral 
farms.  The  Act  of  1880  does  not  include  pasture  in  agriculture, 
but  the  Act  of  Sedeinmt  is  in  practice  applied  to  both  classes  of 
subjects.  The  remedies  were  stringent  enough  under  the  previous 
law,  considering  that  the  landlord  was  always  able  to  resort  to  the 
diligence  and  action  of  an  ordinary  creditor.  The  landlord  is  no 
doubt  bound  by  his  lease  to  go  on  with  an  unsatisfactory  tenant^ 
and  may  have  a  very  strong  interest  to  put  an  end  to  the  tenancy  or 
else  to  get  security  for  the  liabilities  accruing  in  the  future.  Other 
creditors  are  in  the  position  of  giving  the  credit  usual  in  their  trade. 
And  the  landlord  is  not  only  interested  in  the  rent,  he  is  interested 
in  the  producer  of  rent,  the  soil,  which  is  apt  to  suffer  in  the  hands 
of  a  man  not  punctual  with  his  rent  But  whether  or  not  the  land- 
lord can  make  out  a  case  for  an  ei^ceptional  remedy  in  case  of 
failure  to  meet  the  year's  rent,  it  is  a  very  different  matter  to  give 
this  remedy  on  failure  to  pay  the  half-year's  rent  Many  capital 
tenants  may  have  to  ask  time  to  settle  the  rent  at  one  term, 
although  on  the  whole  year's  transactions  they  will  have  no 
difficulty  in  squaring  the  account.  It  is  too  much  to  expose  them 
twice  in  the  year  to  this  demand  for  caution  with  the  alternative 
of  ejection.  It  is  probable,  and  the  Act  of  1880  proceeds  on  the 
supposition,  that  the  decree  would  be  for  immediate  ejection,  and 
not  at  one  of  the  legal  terms.  This  point  is  not  at  all  clear,  but 
it  is  not  affected  by  the  doctrine  of  Lyon  v.  Irvine  (1  Rettie^  512), 
which  was  not  only  a  case  of  conventional  irritancy,  but  in  which 
the  terms  of  the  lease  put  instant  removal  out  of  the  question.  The 
Act  of  1880,  however,  imposes  certain  conditions  on  the  exercise 
of  the  privilege,  which  for  the  first  time  it  gives  to  Scottish  land- 
lords  on  one  term's  rent  going  into  arrear.  Fourteen  days'  notice 
must  be  given  of  the  action.  The  caution  required  is  not  for  five 
years,  but  only  for  the  arrears  and  for  one  year's  rent  more.  The 
tenant  ejected  does  not  forfeit  the  rights  of  an  outgoing  tenant,  i.e. 
as  these  rights  stood  at  the  date  of  ejection  or  at  the  last  preceding 
term.  When  the  ejection  takes  place  between  these  terms  the 
tenant  is  to  get  payment  of  or  credit  for  his  expenditure  since  the 
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last  term  on  the  labour,  seed,  and  manare  applied  to  any  crop 
which  is  not  an  away-going  crop.  In  the  latter  his  rights,  as 
already  said,  are  those  of  an  outgoing  tenant.  Also,  when  he  is 
ejected  between  terms,  he  is  to  pay  only  a  proportion  of  the  term's 
rent  corresponding  to  the  period  of  his  occupation.  On  the  other 
hand,  if  the  way-going  crop  is  immature  at  the  date  of  ejection, 
the  tenant  will  not  be  entitled  to  carry  it  away  at  maturity  until 
the  landlord  has  got  payment  of  the  rent  for  the  remainder  of  the 
broken  year,  the  rent  being  calculated  according  to  the  average 
rent  of  the  whole  farm.  These  conditions  being  observed,  it  will 
be  seen  that  what  the  tenant  loses  by  ejection  is  the  benefit  of  his 
lease,  but  the  account  between  him  and  his  landlord  otherwise  is 
made  up  on  tolerably  equitable  terms.  The  penalty  is  considerably 
mitigated  by  the  conditions,  but  it  is  still  too  heavy  for  arrear  at 
a  single  half-yearly  term.  The  landlord  may  properly  ask  some 
security  if  more  than  a  year's  rent  is  due  and  unpaid,  because  he 
is  as  it  were  under  a  continuing  obligation  to  give  credit  to  the 
tenant.  But  the  tenant  ought  to  have  a  year  to  pay  his  rent  in 
without  disturbance  of  tenure.  It  is  not  easy  for  a  tenant  who  is 
even  a  little  short  to  find  caution;  and  though  the  amount  of 
caution  is  reduced  to  the  rent  of  one  year,  it  is  most  undesirable 
to  put  the  tenant,  who  may  be  embarrassed  only  for  the  moment, 
under  the  necessity  of  disclosing  his  condition  and  asking  help. 

But  a  second  remedy  is  substituted  for  hypothec  by  the  Act  of 
1880.  When  twelve  months'  rent  is  due  and  unpaid,  the  landlord 
is  now  to  have  the  same  remedy  as  was  formerly  competent  to  him 
when  two  years'  rent  was  due  and  unpaid.  This  is  the  remedy  of 
irritancy  under  sec.  4  of  the  Act  of  Sederunt  of  1856.  Here  the 
tenant  has  no  opportunity  of  finding  caution.  He  may  pay  up 
the  whole  arrears  during  the  action.  If  he  does  so,  this  is  what  is 
oddly  called  purgation,  and  he  is  secure.  If  he  cannot  raise  the 
money  before  decree,  the  lease  is  irritated  and  the  tenant  removed. 
The  same  conditions  are  by  the  Act  of  1880  annexed  to  the  exercise 
of  this  right  as  in  the  case  of  failure  to  pay  six  months'  rent. 

Such  are  the  blessings  conferred  on  tenant  farmers  along  with 
the  abolition  of  hypotliec.  It  can  hardly  be  said  their  position  is 
improved  directly.  like  the  rest  of  the  public,  they  were  interested 
in  the  removal  of  an  unjust  law  which  was  injuring  agriculture 
and  had  much  to  do  with  the  swollen  rents  of  the  last  twenty 
years.  But  this  has  been  dearly  purchased.  The  A<!t  is  practically 
a  confession  by  landlords  that  hypothec  enabled  them  to  keep  on 
insolvent  tenants.  The  farmers  have  now  got  a  little  schooling 
as  well  as  their  landlords ;  and  some  of  them  will  be  tempted  to 
exclaim,  "  Timeo  Danaos  et  dona  ferentes." 
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Questions  as  to  goods  or  luggage  deposited  with  railway  com- 
panies for  safe  custody  have  hitherto  been  of  much  more  frequent 
occurrence  in  English  than  in  Scottish  tribunals,  but  in  ffandan 
V.  ITie  Caledonian  Railway  Company  (18th  June  1880,  17  S.  L.  B. 
664)  there  were  peculiarities  which  render  the  decision  worthy  of 
remark.  Handon  had  come  from  America,  and  on  arrival  in 
Glasgow  he  deposited,  with  other  articles,  at  the  Buchanan  Street 
Station,  one  of  the  large  trunks  frequently  used  by  American 
travellers.  This  trunk,  owing  presumably  to  its  size,  when  given 
to  the  company's  officials  was  not  taken  by  them  into  the  left- 
l^gS&ge  office,  but  was  left  outside  on  the  platform  at  a  place 
frequently  used  for  bulky  articles,  and  in  view  of  the  left-luggage 
clerk.  The  pursuer  on  depositing  his  trunk  got  a  ticket,  for  which 
he,  as  is  usual,  paid  2d.  That  ticket  bore  that  **  the  company  only 
receive  the  within-mentioned  articles  upon  the  conditions  ex- 
pressed on  the  back  of  this  ticket,"  and  on  the  back  were  limita- 
tions of  their  liability  to  the  sum  of  £5,  unless  special  notice  of 
additional  value  were  given  and  extra  payment  made  therefor. 

The  trunk  in  question  disappeared,  and  Handon  raised  an  action 
for  £60  as  its  value.  The  company  resisted  and  endeavoured  to 
turn  the  whole  case  on  the  conditions  of  their  left-luggage  tickets. 
There  had  been  no  special  notice  and  no  extra  payment  for 
additional  value,  while  the  conditions  being  reasonable,  and  every 
precaution  having  been  taken,  the  company  did  not  consider  them- 
selves further  liable.  The  Court,  however,  adhering  to  the  opinions 
and  judgments  of  the  Sheriff  and  Sheriff-Substitute,  refused  to 
adopt  this  view.  Much  stress  was  laid  on  the  English  case  of 
Harris  v.  The  Great  Western  Railway  Company  (May  30, 1876, 
L.  B.  1  Q.  B.  Div.  515),  where  the  goods  were  deposited  in  a 
vestibule,  a  place,  it  was  argued  for  the  company,  less  safe  than  in 
the  present  instance.  On  the  back  of  the  ticket  in  Handon*s  case 
were  these  words,  "  The  Caledonian  Bail  way  Company  hereby  give 
notice  that  they  will  only  warehouse  articles  subject  to  the  follow- 
ing conditions."  The  Lord  President,  apropos  of  this,  said,  "  That, 
I  think,  means  not  only  that  they  will  not  warehouse  articles 
except  upon  these  conditions,  but  also  that  they  will  warehouse 
articles  upon  these  conditions,  and  therefore  that  there  is  an 
obligation  on  the  company  when  articles  are  handed  over  to  them 
to  receive  them "  upon  the  enumerated  conditions.  It  was  upon 
this  consideration  truly  that  the  decision  turned.  By  their  own 
act  the  company  made  themselves  bound  to  take  the  articles 
deposited,  and  further,  by  their  own  conditions  undertook  to ''  ware- 
house" them.  Here  they  failed  to  "warehouse"  properly;  the 
evidence  showed  that  they  did  not  fulfil  this  obligation,  for  the 
articles  belonging  to  Handon  taken  inside  the  office  were  safe«  and 
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this  trunk  left  outside  was  lost.  In  the  view  taken  by  the 
Court  it  did  not  signify  whether  the  trunk  was  inside  at  one 
time  and  was  afterwards  put  outside  or  not,  and  equally  the  case 
of  Harris,  to  which  we  have  already  referred,  was  relegated  to 
another  class  of  decisions  altogether,  by  the  circumstance  that 
while  here  there  was  no  "warehousing"  at  all,  in  Harris*  case  the 
vestibule  was  truly  part  of  the  cloak-room,  or  at  the  worst  not  a 
part  of  the  open  platform.  Lord  Shand  in  giving  his  judgment 
indicated,  though  without  any  absolute  expression  of  opinion,  that 
he  thought  it  improbable  that  arriving  late  at  night  from  America 
these  passengers  would  have  noticed  the  printed  conditions  on  the 
ticket  If  this  were  so,  an  argument  of  force  might  have  been 
founded  upon  the  want  of  due  notice  of  the  conditions ;  bat  the 
Court  did  not  require  to  decide  such  a  point,  for  even  taking  it  as 
given  in  favour  of  the  railway  company,  the  considerations  we 
have  already  mentioned  as  to  their  failure  to  fulfil  their  contract 
to  "  warehouse  "  the  goods  were  amply  sufficient  for  the  decision 
of  the  action.  We  cannot  but  think  that  in  cases  of  this  class 
no  railway  company  has  any  good  cause  for  complaint  that  a 
stringent  interpretation  is  put  upon  their  contracts,  looking  to  the 
large  sums  they  receive  for  taking  charge  of  luggage  and  goods  by 
this  warehousing.  The  Sheriff-Substitute  in  Handoris  case  inci* 
dentally  mentioned  that  at  Buchanan  Street  Station  alone  the  com* 
pany  during  slack  times  were  in  the  habit  of  drawing  for  luggage 
deposited  in  the  luggage  office  as  much  as  £5  to  £6  a  day. 

The  22nd  section  of  the  Sheriff  Court  Act,  1853,  which  limits 
the  right  of  appeal  to  cases  exceeding  £25  in  value,  came  under 
the  notice  of  the  Court  in  Bobbie  v.  Thomson  and  Others  (22nd  June 
1880, 17  S.  L.  R  677).  A  landlord  had  sequestrated  his  tenant,  and 
sold  under  judicial  authority  articles  to  the  extent  of  £38  odd.  Of 
this  sum  £21  odd  was  applied  duly  in  extinction  of  the  expenses  of 
process,  and  the  interlocutor  then  appointed  "  the  balance  of  £17, 6a 
Id.  to  be  consigned  in  the  hands  of  the  clerk  of  Court,  subject  to  future 
orders.''  The  Court  decided  that  a  litigation  as  to  this  consigned 
money,  though  in  the  form  of  claims  by  certain  creditors  under  the 
statute  for  the  benefit  of  workmen,  was  a  new  and  separate  process, 
and  that  there  was  no  room  for  the  application  of  such  rules  as 
those  laid  down  in  Aberdeen  v.  Wilson  (10  Macph.  971),  because 
there,  although  the  amount,  originally  exceeding  £25,  had  pendents 
processu  been  reduced  below  that  sum,  the  action  was  one  and  the 
same  throughout,  the  very  opposite  being  the  case  hera  The  later 
Sheriff  Court  Act  of  1876  (39  and  40  Vict  c.  70,  sec.  20)  formed 
the  subject  of  question  in  Alder  v.  Clark  and  Others  (8th  July  1880, 
17  S.  L.  R  740).  The  appellant  alone  appeared  when  the  case 
was  called,  and  moved  that  his  appeal  be  sustained  in  respect  of  no 
appearance  for  the  respondent  The  Court,  somewhat  putting  aside 
the  decision  in  Stewart  v.  Stewart  (9  Macph.  740),  held  that  the 
appellant  must  show  cause  why  the  judgment  shoidd  be  reversed 
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Lord  Giffbrd  observed  that  "  the  judgments  appealed  from  are  good 
standing  judgments,  and  must  remain  so  until  cause  is  shown  for 
reversing  them.  I  do  not  see  that  we  are  bound  to  put  a  man  who 
holds  a  good  judgment,  or  two  good  judgments  as  in  this  case,  to 
the  pentdty  of  losing  his  case  unless  he  employ  counseL" 

In  FrcLser  v.  The  Liquidators  of  the  City  of  Glasgow  Bank  (18th 
June  1880,  17  S.  L.  R  661)  an  attempt  was  made  by  a  former 
agent  of  the  bank  who  had  retired  some  years  before  the  failure  to 
enforce  against  the  liquidators  payment  of  a  retiring  allowance 
granted  him  by  the  directors  in  consideration  of  past  services  and 
failing  health.  The  Court  adhered  to  the  decision  of  Lord  Toung, 
and  assoilzied  the  defenders.  Lord  Shand,  after  pointing  out  that 
Mr.  Fraser  had  at  the  time  he  was  an  agent  no  permanent  position, 
and  might  have  been  dismissed  and  so  lost  his  salary  at  any  time, 
went  on  to  say  that  his  position  as  regards  the  retiring  allowance 
was  that  of  one  who  "  was  to  get  his  salary  without  giving  any 
services  in  return  for  it.  The  arrangement,  even  as  he  stated  it,  is 
one  by  which  he  gave  no  consideration  whatever.  What  the  bank 
gave  him,  therefore,  was  of  the  nature  of  a  gi-atuitous  gift."  Taking 
this  view,  the  Court  refused  to  enforce  the  payment,  though  even 
on  the  general  question  the  judges  indicated  that  such  an  under- 
taking by  directors  to  pay  an  annual  sum  must  be  taken  as  given 
with  the  inherent  condition  of  solvency  and  a  going  business. 

There  have  been  of  late  years  a  good  many  contradictory  judg- 
ments in  the  SherifT  Courts  all  over  Scotland  upon  the  question 
whether  a  parish  minister  is  liable  in  payment  of  school-rates  levi- 
able under  sec.  44  of  the  Education  Act,  1872  (35  and  36  Vict. 
c.  62),  on  his  glebe  and  manse.  In  1879  this  point  came  before 
Sheriff-Substitute  Bell  at  Cupar,  and  he  decided  in  favour  of  Mr. 
Hogg  the  minister ;  but  on  appeal  the  Sheriff  (Crichton)  reversed 
this  interlocutor  and  gave  decree  against  the  minister.  Mr.  Hogg 
thereupon  raised  in  the  Court  of  Session  an  action  {Hogg  v.  Paro- 
chial Board  of  Auchtennuchty,  17  S.  L.  R  687)  for  reduction  of  the 
decree,  and  declarator  of  exemption.  It  was  in  the  first  place  held 
as  a  matter  of  form  of  process  that  it  was  competent  to  raise  this 
question  of  exemption  in  the  form  adopted  by  the  minister,  and 
the  Second  Division  further  decided  against  any  right  of  exemption. 
The  discussion  turned  mainly  on  the  interpretation  of  sec.  44  of 
the  Education  Act.  That  section  enacts  that  ''the  school-rate  shall 
be  in  all  cases  levied  and  collected  in  the  same  manner  as  poor's 
assessment,  and  the  laws  applicable  for  the  time  to  the  imposition,, 
collection,  and  recovery  of  poor's  assessment  shall  be  applicable  to 
the  school-rate."  There  is  of  course  no  doubt  that  at  common  law 
the  Established  Church  clergy  have  hitherto  been  exempt  from  any 
poor-rates  for  their  manses  and  glebes,  and  Mr.  Hogg  contended 
that  by  the  section  just  quoted  his  school-rate  was  placed  pari 
jmsu  with  his  poor-rate,  and  that  from  it  all  he  was  exempt  l^uly 
it  will  be  seen  the  meaning  of  the  word  "  imposition  "  is  the  crucicd 
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point  of  the  matter,  and  that  word  Lord  Young,  in  delivering  the 
opinion  of  the  Court,  considers  as  referring  "  to  the  rating  authority 
and  to  their  proceedings  in  allocating  or  laying  the  rate  on  those 
who  are  subject  to  it,  which  though  a  formal  and  simple,  is  a  neces- 
sary preliminary  to  collection  and  recovery."  The  same  learned 
judge  in  his  exhaustive  opinion  pointed  out  that  when  in  1872  the 
Education  Act  was  passed  the  school-rate  could  not  always  as  now 
be  collected  along  with  the  poor-rate.  At  that  time  there  were 
variations  in  the  incidence  of  the  poor-rate  due  to  local  circum- 
stances and  customs,  while  ai  initio  the  school-rate  was  imposed 
on  one  and  the  same  body  of  persons  everywhere,  and  to  meet  the 
exceptional  incidence  of  the  poor-rate,  the  school  board  were  in 
such  cases  empowered  to  assess  and  levy  directly  their  own  rate. 
The  class  nature  of  the  privilege  of  exemption  from  poor-rate  was 
also  pointed  out,  and  especial  attention  drawn  to  its  personal 
character,  as  illustrated  by  the  liability  of  a  tenant  where  a  manse 
or  glebe  is  let,  and  the  liability  of  feuars  or  long  leaseholders  to 
assessment  for  poor-rate  where  glebe-lands  have  been  thus  alien- 
ated. Lord  Young  further  observed  that  the  case  was  "  interesting 
chiefly  as  referring  to  the  solitary  survival,  at  least  so  far  as  I  know, 
of  a  class  privilege  of  exemption  from  taxation.  In  1845,  when 
the  poor  law  was  amended,  it  escaped  the  destruction  which  has 
in  one  way  or  other  overtaken  all  its  kind  and  species.  It  did  so 
.by  what  is  generally,  and  probably  rightly,  regarded  as  a  blunder 
in  the  Act  of  that  year,  viz.  a  declaration,  not  seemingly  favourable 
to  parish  ministers  although  it  proved  to  be  so,  to  the  efifect  that 
they  should  be  liable  to  be  assessed  on  their  stipends.  This  being 
an  express  partial  repeal  of  their  privilege  of  exemption,  was  held 
to  imply  that  it  should  in  other  respects  continue  to  subsist,  and 
they  have  enjoyed  the  benefit  of  the  implication  ever  since.  Such 
privileges,  which  are  necessarily  enjoyed  at  the  cost  of  others,  are 
in  their  nature  invidious,  and  are  regarded  with  disfavour  in  these 
days,  and  the  wonder  is,  not  that  all  but  this  have  disappeared,  but 
that  this  has  been  so  long  lived."  The  Court  generally  may  be 
said  to  have  proceeded  upon  the  view  (1)  of  the  clause  of  the  Act ; 
(2)  of  the  necessity  for  a  strict  interpretation  where  class  exemption 
was  sought  to  be  extended. 

An  interesting  though  somewhat  special  point  has  been  raised 
in  a  case  at  the  instance  of  the  rentallers  of  the  Theatre  Boyal, 
Edinburgh,  against  the  lessees ;  but  we  do  not  propose  at  present 
to  enter  into  the  matter,  as  it  has  been  appealed  to  the  House  of 
Lords. 

The  powers  conferred  on  the  Board  of  Trade  by  the  Acts  17  and 
18  Vict.  c.  104,  35  and  36  Vict.  c.  73,  and  39  and  40  Vict.  c.  80, 
extend  to  their  issue  of  special  instructions  to  their  surveyors  as  to 
what  will  and  will  not  be  regarded  by  the  Board  as  a  sufficiency  of 
the  hull  in  passenger  ships,  and  entitle  the  surveyor  to  grant  the 
declaration  on  thus  point  required  by  the  Act  as  antecedent  to 
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the  issue  of  a  certificate  by  the  Board.  Id  Denny  Brothers  and 
Another  v.  Hannah  and  The  Board  of  Trade  (17  S.  L.  R  694)  the 
shipbuilders  contended  vainly  that  such  instructions  to  surveyors 
were  vitra  vires  of  the  Board,  and  that  Hannah  was  bound  to  give 
them  the  declaration  as  he  would  have  done  if  he  had  been  left  to 
his  own  judgment.  The  outlets  of  the  soil  and  scupper  pipes  had 
been  attached  to  the  hull  by  iron  castings,  and  this,  it  appeared,  was 
contrary  to  the  instructions  issued  by  the  Board  to  their  ship- 
surveyors.  Not  only  did  Denny  Brothers,  however,  fail  in  this, 
but  they  were  further  told  that  their  proper  remedy  if  they  felt 
aggrieved  would  have  been  by  way  of  application  under  the 
Merchant  Shipping  Act,  1876,  sec.  14,  to  a  Court  of  Survey  or  a 
scientific  referee. 

The  Court  of  Chancery  in  England,  under  the  1st  section  of  the 
Act  22  and  23  Vict.  c.  63,  ordered  a  case  to  be  settled  before  the 
Judge  in  Chambers  for  the  opinion  of  the  Court  of  Session  in 
Scotland  as  to  the  nature  of  a  certain  heritable  bond.  The  case  as 
settled  was  authenticated  by  the  chief  clerk  of  the  Court  of  Chan- 
cery, but  without  any  order  remitting  it  here  and  desiring  the 
opinion  of  the  Scottish  Court.  When  the  matter  came  up  {Guthrie 
and  Others,  Petitioners,  14th  July  1880,  17  S.  L.  R  765)  the  Court 
(First  Division)  refused  to  consider  the  case,  since  the  provision  of 
the  Act  had  not  been  complied  with,  that  provision  being  that  "  it 
shall  be  competent  to  the  Court  in  which  such  action  may  depend 
to  direct  a  case  to  be  prepared  setting  forth  the  facts,  .  .  .  and 
upon  such  case  being  approved  of  by  such  Court  or  a  judge  thereof, 
they  shall  settle  the  questions  of  law  arising  out  of  the  same  on 
which  they  desire  to  have  the  opinion  of  another  Court,  and  shall 
pronounce  an  order  remitting  the  same,  together  with  the  case,  to  the 
Court  in  such  other  part  of  her  Majesty's  dominions,"  etc.  In  yet 
another  petition  {Kenn^y,  Petitioner,  13th  July  1880,  17  S.  L. 
R  760)  the  First  Division  refused  under  any  circumstances  to 
authorize  the  transmission  to  England  of  the  public  registers  of 
births,  marriages,  and  deaths,  and  this  although  certified  extracts 
did  not  appear  to  be  admissible  as  evidence,  the  entries  being  long 
prior  to  1854,  the  date  at  which  by  the  Act  (17  and  18  Vict.  c.  80, 
sec.  58)  they  were  made  so  admissible.  A  similar  application 
as  regarded  an  extracted  process  and  other  registered  documents 
was  also  refused,  the  Lord  President  remarking  that  even  were  it 
merely  an  application  for  a  diligence  to  recover  them  it  was  very 
doubtful  whether  that  would  be  granted. 

There  have  been  during  the  last  few  months  several  decisions  in 
bankruptcy  cases  to  which  it  may  be  interesting  to  refer.  Thus  in 
Bertram  v.  Guild  (July  9, 1880, 17  S.  L.  E.  754),  Bertram,  a  tenant 
on  the  estates  of  Lewis  Potter,  of  City  of  Glasgow  Bank  notoriety, 
claimed  a  preferable  ranking  against  Guild,  the  trustee  in  the 
sequestration.  This  claim  was  founded  upon  somewhat  peculiar 
circumstances,  for  when  Potter  became  bankrupt  he  was  paying 
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his  tenant  annually  a  sum  of  more  than  £230  per  annum  in  com* 
pensation  for  lands  resumed  for  feuing  purposes,  the  whole  rental 
of  £290  being  extinguished  The  tenant  claimed  in  all  close  upon 
£1200  as  representing  the  amount  due  from  Martinmas  1878  in 
respect  of  these  resumptions ;  and  further,  he  claimed  a  preference 
on  what  he  maintained  was  a  real  right  in  the  lease,  and  a  quasi 
real  right  to  the  compensation  owing  to  the  trustee  having  adcqited 
the  feu-contracts  and  drawn  the  large  feu-duties,  which  were  a 
surrogcUum  for  the  lands  resumed.  On  the  other  hand,  there  was 
a  denial  of  adoption  of  the  lease  by  the  trustee,  who  further  said 
he  could  not  in  a  case  of  lease  in  any  view  become  liable  beyond 
the  amount  of  rent  he  drew,  which  here. was  nil.  To  entitle  him 
to  be  ranked  preferably,  said  the  Lord  President,  a  creditor  "  must 
have  either  a  privileged  debt  or  a  security.  Now  this  claimant 
•has  neither.  It  is  not  said  that  this  is  a  privileged  debt,  and  it 
would  be  difficult  to  say  what  sort  of  security  he  can  be  said  to 
hold."  His  Lordship  went  on  to  say  there  might  be  a  right  of 
security  so  far  as  retention  of  rent  went,  but  above  that  there  was 
no  preferable  claim.  In  Lindsay  v.  Adamson  aiid  JRonaldaon  (July 
2, 1880, 17  S,  L.  R  707)  the  question  was  whether  cheques  granted 
by  the  bankrupt  were  struck  at  by  the  Act  1696,  having  been 
granted  within  sixty  days  of  bankruptcy.  They  were  so  granted 
in  course  of  management  by  the  bankrupt  of  a  vessel  of  which  he 
was  ship's-husband.  The  freight  was  assigned  to  him  by  the 
defenders  for  collection  on  the  arrival  of  the  vessel  at  Leith,  and  it 
was  so  collected,  the  proceeds  being  pcdd  by  the  bankrupt  into  his 
bank  account,  and  cheques  being  sent  to  the  defenders  in  retire- 
ment of  biUs  accepted  by  them  from  the  bankrupt  against  the 
freight.  The  action  was  raised  by  the<  bankrupt's  trustee,  but  he 
was  unsuccessful,  as  the  Court  held  that  what  had  taken  place  was 
within  the  bankrupt's  powers  as  ship's-husband ;  moreover,  that  the 
bankrupt  could  effectually  grant  these  cheques  in  the  course  of 
carrying  out  an  agreement  entered  into  long  before  the  sixty  days 
preceding  bankruptcy ;  and  further,  that  an  alteration  in  the  des- 
tination of  the  vessel  from  London  to  Leitb  had  not  altered  the 
position  of  matters,  there  being  no  special  restriction  of  the  right 
of  the  defenders  to  receive  payment  of  the  freight  on  her  arrival  at 
London  port  only.  The  bankrupt  was  merely  the  hand  or  agent  of 
the  defenders,  and  the  form  in  which  he  paid  them,namely,  by  paying 
in  the  freight  to  and  then  drawing  cheques  on  his  own  account  did 
not  alter  the  relations  of  the  parties.  In  Urquhart  {Dempsters 
trustee),  Petitioner  (3rd  July  1880, 17  S.  L.  R  713),  the  trustee  in  a 
sequestration  under  54  Geo.  III.  c.  137,  petitioned  for  exoneration 
and  discharge,  but  sought  also  authority  under  sec.  54  to  charge 
the  expenses  of  the  proceedings  for  discharge  against  the  interest 
accrued  upon  unclaimed  dividends,  at  least  so  far  as  not  met  by  the 
cash  balance  in  hand.  The  petitioner  proposed  thereafter  to  deposit, 
under  the  1856  Act,  the  unclaimed  dividends  and  the  balance  of 
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the  accrued  interest  in  bank,  and  asked  the  Court  to  empower  him 
to  do  this,  and  also  to  fix  a  date  at  which  the  sequestration  should 
terminata  The  petition  had  been  duly  approved  by  a  meeting  of 
creditors.  After  a  remit  to  the  Lord  Ordinary  and  a  report  by  the 
Accountant  in  Bankruptcy  the  prayer  of  the  petition  was  granted, 
and  one  year  fixed  as  a  reasonable  period  (sec.  76)  for  the  ter- 
mination of  the  sequestration,  thus  giving  creditors  time  to  apply 
under  sec.  153  of  the  1856  Act  for  the  dividends  which  remained 
unclaimed. 

On  July  8th  two  cases  were  decided  by  the  Second  Division  in 
which,  though  under  widely  difTerent  circumstances,  an  attempt 
was  made  to  obtain  preferential  security  by  creditors  for  their  debt 
over  bankrupt  estates.    This  in  the  case  of  The  Heritable  Secu,rUie$ 
Investment  Association   {Limited)  v.    Wingate   &   Com/pany  was 
attempted  as  follows:    The  Heritable  Company  lent  Wingate  & 
Company  in  1875  £55,000,  taking  from  the  borrowers  (1)  ex  fade 
absolute  disposition  of  their  shipbuilding-yard  and  heritable  pro- 
perty;   (2)  their  personal  bond,  payable  partly  by  instalments 
over  ten  years.    There  was  also  a  lease  by  the  Heritable  Company 
to  the  borrowers  of  the  yard,  etc.,  at  £4800  per  annum,  while  the 
rent  of  the  property  on  the  valuation  roll  was  but  £1800.    There 
was  also  a  declaration  that  the  property  was  held  in  security  for 
the  advance,  and  for  all  penalties  and  interests  thereon,  with  a 
power  of  redemption  by  Wingate  &  Company  on  their  repaying 
the  sum  advanced  with  all  interest,  and  also  all  other  sums  of 
nfnoney  that  shall  be  due  to  the  Association  at  the  time  of  redemp> 
tion,  and  interest,  etc.,  thereon ;  while,  further,  for  all  sums  paid  in 
name  of  rent  Wingate  &  Company  were  to  be  entitled  to  receive 
credit    In  1876  Wingate  &  Company  suspended  payment,  and  in 
1877  a  new  firm  was  started  under  the  old  name,  and  taking  over 
all  the  obligations  of  the  old  firm.     This  new  firm  entered  in 
January  1879  into  a  contract  with  the  Dundalk  Harbour  Com- 
missioners to  build  them  a  dredging  machine,  but  in  May  1879 
they  also  suspended  payment,  having  in  1877  borrowed  £10,000 
more  £rom  the  Heritable  Company.     The  Heritable  Association 
accordingly  petitioned  to  sequestrate  all  the  property  in  the  ship- 
building-yard for  £4800  as  rent  due  them,  and  both  the  trustee 
and  the  Dundalk  Harbour  Commissioners  resisted  the  application. 
The  pursuers  claimed  as  landlord's  hypothec  over  all  the  invecta  et 
illata  of  the  yard,  while  the  defenders  maintained  that  the  £4800 
was  not  hona-fide  rent,  but  truly  was  interest  and  instalments  of 
principal,  and  was  an  illegal  preference  both  at  common  law  and 
imder  the  Act  1696,  c.  5.    The  Sheriff  only  sustained  the  pursuers' 
claim  to  the  extent  of  £1800  as  true  rent.    The  Court,  however, 
went  farther  than  this,  and  altogether  repelled  the  claims  of  the 
pursuers,  taking  the  view  that  the  transaction  was  a  simulate  one 
altogether.    "  I  cannot,"  said  Lord  Gifford,  "  make  a  lease  for  the 
parties  if  they  have  not  made  a  real  one  for  themselves.     I  cannot 
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make  a  rent  which  the  parties  do  not  admit.    And  thoefore  I  pot 
ihem  in  the  former  position,  which  is  that  of  heritable  creditors 
who  have  not  granted  a  lease  at  all  ...  I  think  that  this  is  an 
attempt  to  get  a  new  form  of  secnrity  which  wonld  be  veij  largely 
and  generally  adopted  if  the  present  demand  was  snccessfnL    Bat 
its  principle  is  not  a  sonnd  one."     Lord  Ormidale  cited  an  £ng^h 
case,  €X  parte  Jadcsan  in  re  BaweSy  decided  in  June  1880,  as  iUnstoi- 
tive  of  a  similar  attempt ;  but  Lord  Yoong,  who  differed,  saw  snb- 
stantial  purposes  in  the  lease  quite  inespectiTe  of  the  hypothec 
created  by  it,  and  expressed  himself  as  not  moved  by  the  coa- 
sideration  that  it  was  only  in  event  of  insolvency  that  the  security 
baigained  for  could  come  to  have  a  real  and  practical  valua    In  the 
case  of  Cropper  Jc  Company  v.  Donaldson  (17  S.  L  R  749),  decided 
upon  the  same  day,  his  Lordship  also  dissented.     That  case  turned 
upon  the  right  of  the  pursuers  to  the  balance  of  the  price  of  a 
printing  press  supplied  to  a  man  named  Wood  on  certain  con> 
ditions,  but  sold  by  the  defender,  one  of  Wood's  creditors,  under  a 
poinding  of  Wood's  effects  executed  in  security  of  his  debt.    The 
price  of  the  machine  was  £58,  and  it  was  payable  in  three  instal- 
ments at  intervals  of  three  months.     If  the  price  were  paid  at  the 
end  of  the  nine  months  the  machine  was  to  become  Wood's  pro- 
perty ;   the  price  was,  however,  here  the  usual  price  of  such  an 
article.    The  contract  in  form  was  one  of  hiring  expressly  so  called, 
and  the  opinions  of  Lord  Ormidale  and  Lord  Gifford  show  that 
they  regarded  the  transaction  as  one  not  in  form  representing  what 
it  truly  was,  as  beini^  in  fact  a  sale  under  cover  of  a  contract  of 
liiring,  and  consequt-ntly  as  being  liable  in  all  the  consequences 
and  subject  to  all  the  rules  applicable  to  its  true  character.     "The 
form  and  terms  of  the  agreement,  so  far  as  it  has  the  colour  or 
appearance  of  a  coutract  of  hiring,  was  a  mere  device  resorted  to 
for  the  purpose  of  evading  the  operation  of  the  bankruptcy  laws  in 
the  event  of  Wood  becoming  insolvent,  as  he  did,  before  he  fully 
paid  up  the  price  of  the  machine"    The  difiSculty  which  occurs  to 
us  in  connection  with  both  of  these  cases  arises  from  a  considera- 
tion of  the  undeniable   proposition  that  a  man's  creditors  must 
take  his  property  as  he  himself  held  it,  and  that  this  being  so  it 
is  not  easy  to  see  why  if  Wood  in  the  one  case,  and  Wingate  & 
Company  in  the  other,  were  respectively  bound,  the  one  to  pay  the 
instalments,  the  other  to  pay  the  rent  agreed  on,  their  respective 
creditors  should  merely  from  coming  into  possession  be  placed  in  a 
position  that  neither  of  the  original  debtors  could  have  maintained, 
and  be  able  to  refuse  to  pay  the  instalments,  or  the  pactional  rent, 
while  still  retaining  possession  of  the  subjects  acquired  on  that 
condition. 

The  decision  in  Beaitie  v.  Scott  (July  3,  1880, 17  S.  L  E.  714) 

has  fixed  the  law  upon  the  question  of  relief  in  the  case  of  the 

wife  of  a  pauper  lunatic  who  is  confined  in  an  asylum.    The 

^man  being  healthy  and  able-bodied,  is  not  to  be  deemed  a 
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proper  object  of  relief  in  such  circumstances.  No  doubt  it  is 
setUed  that  her  settlement  follows  that  of  her  husband,  so  if 
there  were  to  be  need  for  relief  it  would  be  beyond  doubt  where 
that  relief  should  come ;  but  in  this  case  there  was  no  family,  she 
had  no  one  to  maintain  save  herself,  she  is  practically,  as  was 
observed,  sui  jwris,  and  not  an  object  for  relief  any  more  than  an 
able-bodied  woman  who  might  be  deserted  by  her  husband. 

Among  the  many  consequences  of  the  great  and  general  agri- 
cultural depression  there  have  been  frequent  petitions  by  curators 
for  power  to  reduce  rents.  These,  as  a  rule,  have  only  been  granted 
upon  a  report  by  some  competent  person  as  to  the  condition  of 
each  farm,  not  upon  a  general  percentage  applicable  to  an  estate. 
An  exception  was,  however,  made  in  the  petition  of  Sir  0,  Mac- 
pherson  Grant  (June  25, 1880,  S.  L.  R  703),  where  on  the  express 
condition  that  the  reduction  was  to  be  expended  on  manures  for 
the  estate,  all  the  tenants  received  ten  per  cent,  off  their  rents 
during  one  year. 

The  case  oiJamiesan  v.  MZeod  and  Another,  decided  July  13, 1880 
(17  S.  L.  R  757),  again  raised  the  points  as  to  the  donation  mortis 
causa  of  a  deposit  receipt  to  which  we  very  recently  referred  when 
discussing  the  judgment  in  CrosMs  Trustees  v.  Wright  and  Others 
(28th  May  1880, 17  S.  L  R  597).  Jamieson  died  in  January  1878, 
and  his  wife  two  months  later.  In  the  interval  she  had  uplifted 
a  deposit  receipt  "  payable  to  either  or  the  survivor  "  for  £50,  and 
the  question  arose  as  to  the  right  to  this  sum  between  her  executors 
and  her  husband's.  The  receipt  was  the  last  of  a  series  gradually 
reduced  from  £308  to  £50.  The  Court  held  that  the  terms  of  this 
deposit  receipt  did  not  constitute  a  bequest  by  her  husband  to 
Mrs.  Jamieson.  "The  notion  of  a  legacy  may  be  dismissed  at 
once,"  observed  the  Lord  President  "It  is  settled  law  that  a 
deposit  receipt  can  never  be  a  testamentary  paper ;  and  though  it 
be  conceived  in  favour  of  a  person  other  than  the  depositor,  it  is 
not  able  to  constitute  a  good  legacy."  The  question  came  to  be 
whether  this  was  a  donation  mortis  causa  by  husband  to  wife.  On 
the  evidence  the  Court  considered  that  view  to  be  untenable,  there 
being  no  indication,  beyond  the  corners  of  the  deposit  receipt  itself,, 
of  any  intention  to  donate. 

A  somewhat  curious  result  was  produced  by  the  form  of  the 
entail  in  the  case  of  Logan  Home  v.  Logan  Home  (13th  July  1880, 
17  S.  L.  R  762),  where  William  Logan  Home  succeeded  to  the 
two  estates  of  Broomhouse  and  Edrom  as  heir  of  entail  to  his 
father ;  but  there  was  a  clause  providing  that  should  any  of  the 
heirs  of  entail  to  Broomhouse  succeed  to  another  estate  of  the 
annual  value  of  £300,  they  should  forfeit  Broomhouse  unless  they 
renounced  the  same.  William  Logan  Home  accordingly  dropped 
the  name  of  Logan,  and  his  brother  George  assumed  the  name  of 
Logan  with  the  estate  of  Edrom.  William  died,  and  George  on 
succeeding  denuded  himself  of  Edrom  and  soon  after  disentailed 
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Broomhouse.  Havixig  married,  he  had  a  daughter  bom  in  1879» 
and  he  raised  an  action  as  her  tutor-at-law  against  his  younger 
brother  (in  whose  favour  he  had  denuded  himself  of  Edrom),  ply- 
ing that  his  daughter  was  a  nearer  heir  of  tailzie,  and  that  his 
brother  was  bound  to  convey  to  her  that  estate.  The  Court  were 
unanimously  of  opinion  that  the  younger  brother  must  denude  in 
favour  of  the  daughter,  because  he  had  got  Edrom  merely  owing 
to  his  brother's  incapacity  to  take  it ;  he  got  it  under  the  entail 
applicable  to  it  and  to  no  other  estate,  and  in  so  acquiring  it  under 
the  entail  he  was  of  course  subject  to  the  chances  of  the  birth  of  a 
nearer  heir  of  entail,  as  must  alwuys  be  the  case. 


\ 
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Decisions  on  jurisdiction  are  of  great  importauce  in  two  ways. 
First,  they  are  the  foundations  of  practice,  they  distribute  all 
possible  cases  to  the  proper  Courts,  and  hence  their  interest  to  the 
working  lawyer.  Second,  they  interest  the  speculative  or  reforming 
lawyer,  because  at  present,  at  least,  the  question  of  jurisdiction  is 
the  most  difficult  and  the  most  comprehensive  he  has  to  consider, 
fmd  the  actual  decisions  of  the  Court  exhibit  the  general  principles 
on  which  the  existing  jurisdiction  is  based,  and  thus  explain  what 
it  is  necessary  to  modify  or  to  destroy.  The  case  of  Beattie  v.  Pratt 
(July  20,  1880,  17  S.  L.  R  796),  decided  recently  by  the  Second 
Division,  does  not  lay  down  any  new  rule  of  jurisdiction,  but  it 
deserves  some  consideration  with  reference  to  the  principle  involved. 
Shortly  stated,  it  was  an  application  to  a  Sheriff  Court  for  interdict 
against  the  use  of  inhibition  or  arrestment  on  a  debt  between  the 
parties :  the  nature  of  the  debt  being  a  disputed  balance  of  contract 
price  for  plaster-work.  The  argument  for  the  petitioner  was  that 
the  threatened  diligence  would  be  nimious,  and  oppressive,  and 
malicious,  he  having  made  ofi'er  of  consignation.  The  argument 
for  the  respondent  was  that  interdict  ah  ante  was  incompetent,  and 
he  was  entitled  to  use  diligence,  subject  to  a  claim  of  damages  if 
the  diligence  was  wrongly  used.  The  Court  did  not  adopt  any  of 
these  contentions.  They  indicated  that  there  might  be  very  special 
cases  in  which  interdict  ab  ante  might  be  granted  against  the  use 
of  inhibition  and  arrestment,  but  ex  propio  motu,  and  no  doubt  to 
the  astonishment  of  both  parties,  who  had  not  quarrelled  with 
the  tribunal  before  which  they  had  originally  appeared,  the  Court 
objected  to  the  jurisdiction  of  the  Sheriff  Court,  which  in  this  case 
both  Sheriffs  had  exercised  by  dismissing  the  petition  on  the 
ground  that  not  interdict,  but  application  for  recall  of  the  diligence 
when  used,  was  the  proper  remedy  of  the  petitioner.     The  grounds 
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of  the  judgment  of  the  Second  Division,  as  stated  by  Lord  Onnidale^ 
are  shortly  these.  Suspension  in  the  Sheriff  Court  is  limited  to  the 
case  of  diligence  or  execution,  i,e.  a  charge  given,  on  a  decnree  of 
registration  for  payment  of  a  sum  not  exceeding  £25,  exclusive  of 
inteiest  and  expenses.  This  is  proved  by  the  19th  section  of  the 
Sheriff  Court  Act,  1838  (1  and  2  Vict,  a  119),  along  with  which 
may  be  taken  the  116th,  117th,  and  118th  sections  of  the  Act  of 
Sederunt,  10th  July  1839.  These  sections  undoubtedly  confer  on 
the  Sheriff  a  limited  power  to  that  effect,  and  it  is  not  suggested 
that,  apart  from  the  statutory  provision,  the  particular  remedy  of 
suspension  is  known  in  the  Sheriff  Court  (See  two  unanimous 
authorities,  Mackay,  L  207 ;  Dove  Wilson,  p.  437.)  Therefore,  so  far 
as  the  form  of  suspension  is  concerned,  Lord  Ormidale  rather  under- 
states the  case  when  he  says ''  a  suspension  or  stay  of  the  execution 
of  diligence  is  as  a  general  rule  incompetent  in  the  Sheriff  Court;'' 
for  suspension  is  undoubtedly  incompetent,  except  in  so  far  a^ 
permitted  by  the  statute.  The  next  step  of  the  argument  is  that 
the  petitioner's  application  for  interdict  is  really  a  suspension. 
This  is  highly  necessary,  as  the  jurisdiction  of  the  Sheriff  Court  in 
matters  of  interdict  is  stated  by  the  authorities  to  have  no  limit 
(Dove  Wilson,  p.  379).  Lord  Ormidale  does  not  enter  fully  into 
this  matter,  but  he  refers  to  the  case  of  Thorns  v.  Iforth  British  Bank 
(8th  June  1848, 12  D.  1254).  That  was  an  application  in  a  Sheriff 
Court  for  interdict  against  the  holder  of  a  protested  bill  assigning 
or  indorsing  it,  or  recording  the  protest,  or  raising  diligence  against 
the  petitioner  upon  it.  The  Sheriff-Substitute  in  that  case  sustained 
his  jurisdiction  on  the  ground  that  though  he  had  no  power  to 
interdict  diligence  under  a  decree,  yet  there  was  no  decree  in  the 
case  (the  allegation  being  that  the  holder  had  large  funds  of  thQ 
petitioner's),  and  that  the  Sheriff  had  power  to  interdict  any 
threatened  unlawful  or  oppressive  procedure  which  had  no  decree 
for  its  warrant.  The  Sheriff-Principal  and  the  Court  of  Session, 
however,  held  that  the  proceeding  was  virtually  a  suspension  under 
colour  of  an  interdict  db  ante.  Lord  Cuninghame  said,  ''The 
application  was  not  founded  on  any  allegation  of  violence  or  fraud 
recently  committed,  in  which  case  the  Sheriff  might  have  had 
jurisdiction  as  a  matter  of  police  [sic]  summarily  to  interfere  to 
prevent  immediate  mischief, . . .  but  upon  a  condition  with  reference 
to  the  appropriation  of  bank  stock  said  to  have  been  made  or 
understood  at  the  date  of  indorsation."  And  so  in  the  Inner  House 
the  view  was  taken,  as  concisely  expressed  by  Lord  Cockbum,  that 
''this  is  just  a  suspension  without  a  bill  and  without  caution." 
Lord  Medwyn  said,  "Were  tMs  petition  to  be  sustained  as  competent 
it  would  he  making  void  the  use  of  the  Bill-Chamber  altogether. 
Interdict  is  no  doubt  a  most  useful  process  in  the  Inferior  Court 
to  settle  summaiy  questions  in  a  summary  way.  But  this  is  not 
a  possessory  question.  It  is  rather  an  attempt  to  rescind  the 
indorsation  of  a  bill."    And  the  Lord  Justice-Clerk  said, "  It  would 
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he  Miierating  all  distindian  between  the  Superior  and  the  Inferior 
Gomi  if  any  part  of  this  prayer  v^ere  sustained."  It  had  been 
attempted  to  distinguish  between  interdict  against  indorsation  and 
interdict  against  diligence.  Such  is  the  case  of  Thonte^  on  which 
apparently  Lords  Ormidale  and  Gifford  proceed  as  an  authority  in 
the  case  of  BeaMie  v.  Pratt.  Lord  Oifford,  however,  takes  up  a 
more  distinct  position.  He  says,  "  Inhibition  can  only  issue  under 
the  Signet  and  under  the  control  of  the  Supreme  Court ;  and  that 
raises  the  question  whether  a  Sheriff  has  jurisdiction  to  stop 
the  issue  of  a  diligence  which  can  only  competently  issue  under 
the  authority  of  the  Supreme  Court,  or  junsdiction  to  interdict 
a  litigant  from  applying  to  a  Supreme  Court  for  diligence  which 
the  Supreme  Court  can  alone  issue.  I  think  the  Supreme  Court 
alone  has  jurisdiction  to  stop  its  own  warrants  or  to  suspend  its 
own  diligence."  There  is  a  good  deal  about  supremacy  here  which 
will  require  analysis,  but  in  the  meantime  it  must  be  noted  with 
reference  to  the  case  of  Thorns  that  it  was  in  substance  a  proper 
suspension ;  it  was  an  application  to  prevent  a  threatened  charge 
on  a  bUl,  the  peculiar  function  of  a  suspension.  The  process  form 
of  suspension  is  old  established  and  well  known ;  it  at  one  time 
proceeded  by  bill,  which  was  also  used  in  the  case  of  privileged 
summonses  and  in  applications  for  the  warrants  of  diligence ;  and 
bills  were  never  heard  of  except  in  the  Bill-Chamber.  A  large 
part  of  the  business  of  the  Bill-Chamber  was  of  a  summary  character, 
and  its  practice  was  framed  to  secure  despatch ;  but  the  peculiar 
meaning  of  bills  was  that  the  Court  proflssed  to  retain  a  certain 
control  or  discretion  over  the  issue  of  writ  or  diligence  under  the 
Soyal  Signet.  It  is  said  by  Mr.  Mackay,  in  his  work  on  Practice 
(i.  61),  "  The  object  of  bills  was  that  private  persons  should  not  be 
allowed  to  set  in  motion  the  law  and  the  means  of  execution  it 
provided  until  the  Crown,  by  the  advice  of  the  judges,  was  satisfied 
that  this  was  necessary."  The  exclusive  jurisdiction  of  the  Bill- 
Chamber  in  suspensions  is  therefore  quite  intelligible.  It  arose 
at  a  time  when  process  was  more  governed  by  fixed  styles  than  at 
present,  and  when  the  jurisdiction  of  a  Court  might  be  defined  by  the 
styles  which  belonged  to  it.  But  it  also  arose  from  the  claim  made 
by  the  Court  of  Session  to  supervise  the  issue  of  Signet  letters. 
This  was  not  a  jurisdiction  which  either  geographically  or 
chronologically  could  belong  to  the  Sheriff  Courts.  They  were  not 
in  a  fit  state  to  receive  it,  and  they  could  not  have  exercised  it 
if  they  had  received  it,  and  accordingly  they  did  not  receive  it 
Whether  or  not  it  may  now  be  expedient  to  extend  the  jurisdiction 
of  Sheriffs  in  suspensions  beyond  the  limit  fixed  by  the  Act  of 
1838,  is  a  question  of  difficulty  which  of  course  the  judges  in 
Beaitie's  case  had  no  occasion  to  consider.  They  properly  dealt 
with  nothing  but  existing  jurisdiction,  and  they  decided  it  partly 
on  the  authority  of  Thorns'  case  and  partly  on  the  ground  that  a 
Sheriff  Court  cannot  in  any  way  control  diligence  which  issues 
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from  the  Supreme  CoTtrt.   It  would  appear  that  the  authority  of 
Thomi  case  is  not  sufficient  to  cover  the  facts  of  Beattie's  casa    In 
Jluyms  interdict  was  used  as  a  cover  for  the  peculiar  function  of 
suspension.     In  Beattie  interdict  was  asked  for  a  purpose  for 
which  suspension  is  unknown.     Lord  Stair  says  (iv.  62,  36), 
"  Suspension  is  the  most  general  legal  remedy  against  executorials, 
but  it  does  not  reach  them  all;  for  there  is  no  suspending  of 
diligence  for  probation  before  sentence,  nor  for  suspending  of 
inhibition  or  arrestment,  upon  account  that  the  ground  thereof  is 
suspended.    Yet  the  suspension  has  this  effect,  that  arrestments, 
though  upon  decreets,  may  be  loosed  upon  caution."    Undoubtedly 
simple  suspension  could  not  be  applied  for  against  either  inhibition 
or  arrestment.    And  apparently  there  is  no  trace  in  practice  of 
suspension  and  interdict  being  applied  for  to  that  effect.    The 
scope  of  suspension  and  interdict  to  preserve  the  status  qtu>,  or  to 
prevent  the  repetition  of  a  wrongful  act,  is  very  wide,  certainly 
as  wide  as  that  of  the  simple  petition  for  interdict  in  the  Sheriff 
Court    But  the  Bill-Chamber  remedy  does  not  seem  to  have  been 
at  any  time  used  against  a  threatened  inhibition  or  arrestment. 
The  judges  in  Beattu'a  case  seem  to  think  that  in  certain  cases  (of 
-which  perhaps  Beattie' s  was  one)  it  might  be  used.    The  Sheriffs 
in  BeaUie's  case  thought  that  the  only  remedy  was  to  wait  for  the 
diligence  and  get  it  loosed  or  recalled.    If  the  opinion  of  Scottish 
lawyers  were  polled  to-moirow  it  would  probably  be  found  to  agree 
with  the  Shmffs.    Our  present  point  is,  that  although  wrongful 
diligence  of  this  kind  may  by  form  of  words  fall  under  the  general 
rule  that  wrongful  acts  may  be  stopped  by  interdict,  yet  it  would 
be  a  new  thing  in  practice  so  to  stop  inhibition.    There  being  no 
existing  practice,  and  therefore  no  writ  (either  of  the  Bill-Chamber 
or  other  Court)  appropriated  to  the  remedy,  it  seems  to  be  quite 
clear  that  neither  on  facts  nor  on  principle  is  Thorns*  case  in  point. 
If  the  appeal  is  made  to  the  general  jurisdiction  of  the  Gottrt  in 
interdict,  is  this  jurisdiction  not  as  extensive  in  the  local  as  ia  Hie 
Supreme  Court,  except  where  practice  or  the  origin  of  the  writ  has 
confined  it  to  a  particular  Court  ?    Or  is  there  any  disability  in 
the  local  Court  to  grant  the  remedy,  never  before  granted,  in  the 
case  of  inhibition  and  arrestment  ?    In  Beattie' s  case  Lord  Gifford 
enunciates  such  a  principle:    "The  Supreme  Court  alone  has 
jurisdiction  to  stop  its  own  warrants  or  suspend  its  own  diligence;" 
.  and  of  inhibition  he  says  it  "  can  only  issue  under  the  Signet,  and 
•  under  the  control  of  the  Supreme  Court."    It  is  perhaps  better  to 
'  take  the  case  of  inhibition,  as  arrestments  are  frequently  both  laid 
on  and  loosed  by  the  authority  of  the  Sheriff.    If  Lord  Gifford's 
judgment  is  intended  not  as  a  mere  statement  of  the  law,  but  as  an 
explanation  and  justification  of  it,  what  is  suggested  is  that  an 
inferior  Court  ought  not  to  suspend  diligence,  however  convenient 
that  might  be  to  the  lieges,  because  a  superior  Court  has  authorized 
the  diligence,  and  thus  there  would  or  might  be  an  unbecoming 
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collision  of  opinion  between  two  Courts.  This  principle,  howeTer, 
might  be  carried  further;  for  if  the  Supreme  Court  has  authorized 
the  diligence,  so  as  to  make  it  improper  for  an  inferior  Court  to 
interfere,  why  should  the  Supreme  Court  stultify  itself  by  recalling 
its  own  diligence  ?  A  Court  divided  against  itself  would  be  still 
more  unseemly  than  a  quarrel  between  difiTerent  Courts.  The 
truth  is  that  it  is  inconsistent  with  fact  in  the  majority  of  cases  to 
suppose  that  the  Supreme  Court  supervises  the  issue  of  diligence. 
Many  letters  of  diligence  pass  the  Signet,  but,  as  Mr.  Mackay  has 
reminded  the  profession  (Practice  of  the  Court,  i  61),  this  is  the 
seal  of  the  Queen,  not  of  the  Court  No  doubt  in  certain  cases  the 
question  of  the  propriety  of  the  diligence  being  issued  might  be 
raised  and  discussed  before  it  was  issued.  Thus,  in  one  of  the 
stages  of  Si/mington  v.  Symington,  3rd  December  1875,  the  Lord 
President  observed :  "  The  pursuer  in  the  action  of  separation  and 
aliment  has  not  alleged  that  the  defender  is  vergens  ad  inopiam. 
She  had  no  opportunity  of  making  such  an  allegation,  because  her 
warrant  for  diligence  is  contained  in  the  summons,  and  she  did  hot 
adopt  the  course  of  applying  by  bilL  It  rather  appears  to  me  that 
if  such  diligence  is  to  be  used  on  the  dependence  of  an  action  in 
security  of  a  debt  not  then  due,  the  creditor  must  proceed  by  a  bill, 
so  as  to  give  the  debtor  an  opportunity  of  answering  the  allegation 
of  vergens  ad  inopiam,  instead  of  proceeding  to  use  diligence  simply 
by  warrant  obtained  on  the  action  itself."  Wherever  this  is  the 
proper  course  and  has  been  followed,  Lord  Gifford's  principle  would 
apply.  Indeed  the  question  would  be  res  judicata  between  the 
parties.  But  it  is  notorious  that  in  the  great  majority  of  cases 
inhibition  issues  as  pure  matter  of  form ;  a  form  of  warrant  being 
by  a  recent  statute  introduced  to  the  will  of  the  summons,  which  is 
never  in  Court  till  after  it  is  executed.  So  with  letters  of  arrest- 
ment and  poinding.  There  might  be  preliminary  bills  and  a  dis- 
cussion in  all  these  cases,  but  that  is  not  usual.  The  arrestment 
is  also  in  the  summons.  As  regards  the  warranty  inserted  under 
the  Personal  Diligence  Act  in  decrees  of  registration,  there  is  still 
less  ground  for  supposing  that  they  have  the  authority  of  the 
Supreme  Court  given  eansa  eognita.  No  doubt  there  are  in  all 
these  cases  well-known  forms  of  relief,  such  as  petitions  for  recall 
and  loosing,  suspensions,  and  suspensions  and  interdicts,  etc.,  all 
of  them  in  the  Supreme  Court,  except  where  arrestment  has 
been  laid  on  by  the  SherifiT.  But  it  must  be  kept  in  view  that 
with  the  pecuUar  exception  of  suspension,  which  we  have  already 
considered,  these  remedies  all  presuppose  not  only  the  issue  of 
diligence  but  its  partial  execution.  The  question,  however,  in 
Beattie's  case  was  whether  interdict  should  issue  against  the  appli- 
cation for  inhibition.  No  inhibition  had  been  applied  for.  It  was 
merely  threatened,  and  therefore  it  was  impossible  that,  if  the  Sheriff 
Court  granted  interdict,  such  a  proceeding  could  interfere  with  any 
discretion  in  the  Supreme  Court      If  the  Sheriff  Court  refused 
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interdict,  and  inhibition  was  used,  a  petition  for  recall  might  be 
tried  If  interdict  was  granted  in  the  Sheriff  Court,  that  judgment 
might  form  the  subject  of  appeal ;  but  unless  the  judgment  was 
altered  on  appeal,  of  course  the  parties  would  be  bound  by  the 
Judgment  of  the  Court  before  which  they  had  both  gone.  There 
could  be  no  collision,  if  that  is  the  rcUio  of  BecUtie  v.  Pratt.  Nor 
does  there  seem  to  be  any  peculiar  mystery  or  difficulty  surround- 
ing the  questions  presented  by  an  application  for  inteidict  against 
inhibition  which  would  make  them  unsuitable  for  adjudication  by 
the  judge  of  a  local  Court.  This  test  is  not  indeed  a  rational  one, 
but  it  is  often  applied,  and  here  it  fails.  Inhibition,  no  doubt, 
concerns  heritable  rights,  but  this  does  not  now  afford  a  safe  line 
of  distinction.  If  there  is  no  risk  of  collision,  and  the  question  is 
not  too  difficult  for  the  Sheriffs,  why  shouldn't  people  go  to  the 
Sheriff  Court  if  they  please  ?  It  exists  for  the  purpose  of  adminis- 
tering justice  as  cheaply  as  possible.  Considering  the  respect  due 
to  Lord  Gifford's  opinion,  it  may  be,  and  probably  is,  the  law  at 
the  present  moment  that  Beattie's  petition  was  incompetent  in  the 
Sheriff  Court  But  we  have  endeavoured  to  point  out  why  the 
reasons  suggested  do  not  seem  to  be  practically  satisfactory.  There 
is  not  nowadays  the  same  jealousy  of  Sheriff  Court  jurisdiction 
which  formerly  prevailed.  Vague  talk  about "  supremacy  "  and  the 
''obliteration  of  distinctions"  will  not  support  any  arrangement 
which  is  found  to  interfere  ever  so  little  with  public  convenience. 
A  good  many  people  are  being  converted  to  the  simple  and  com- 
prehensive view,  that  without  abolishing  the  original  jurisdiction  of 
the  Supreme  Court,  the  local  Courts  ought  to  receive  an  unlimited 
jurisdiction,  and  the  greatest  facilities  ought  to  be  given  for  cheap 
and  easy  appeaL 
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It  is  strange  that  so  many  doubtful  points  should  occur  under  so 
familiar  a  form  of  security  as  the  bond  and  disposition  in  security. 
There  is,  first  of  aU,  the  great  dispute  between  Mr.  Hunter  (Land- 
lord and  Tenant,  ii.  571)  and  Mr.  Duff  (Feudal  Conveyancing,  pp. 
274-276)  as  to  whether  the  creditor  entering  to  possession  under 
such  a  security  is  entitled  to  grant  leases.  No  doubt  Mr.  Hunter's 
criticism  on  Uie  passage  he  quotes  from  Mr.  Duff  is  just  The 
doctrine  of  the  creditor's  power  is  not  established  by  the  case  of 
Kildonan  (Mor.  14135),  and  it  is  difficult  to  reconcile  with  the 
well-known  variety  of  style,  .which  has  occasionally  been  under 
the  consideration  of  the  Court,  giving  an  express  power  to  output 
and  input  tenants.  But  Mr.  Duff,  who  knew  practice,  must  have 
jiupposed  that  the  creditor  had  such  a  power,  whether  the  case  of 


528  HERITABLE  CREDITORS  IN  POSSESSION. 

KUdonan  was  a  sufficient  authority  or  not ;  and  it  is  certain,  and 
appears  from  reported  cases,  that  many  creditors  in  the  position 
supposed  have  exercised  the  power.  On  the  other  hand,  the  fact 
that  a  power  is  often  given  by  express  words  is  by  no  means  con- 
clusive against  the  contention  that  such  a  power  is  generally  or 
always  given  by  law.  It  is  impossible  to  give  great  weight  to  the 
case  of  KUdonan^  even  on  the  point  which  it  actually  decided,  viz. 
that  the  creditor  in  possession  in  accounting  for  the  rents  was  not 
entitled  to  charge  a  factor's  fee.  Conveyancing  cases  are  always 
largely  affected  by  practice,  and  Professor  M.  Bell  says  (Con- 
veyancing, p.  1076,  first  edition),  after  citing  Kildonan's  case,  "  But 
supposing  the  case  to  require  the  employment  of  a  factor,  I  cannot 
suppose  that  the  Court  would  enforce  such  a  rule  now,  at  least 
on  the  ratio  here  given.  The  creditor  is  not  levying  rents  as  a 
proprietor.  He  is  not  levying  them  for  his  own  behoof,  but  under 
obligation  to  account."  This  observation  of  Professor  Bell's  is  quite 
consistent  with  the  case  of  Jack  (5  Sh.  353),  in  which  a  creditor 
in  possession  had  charged  a  factor's  fee,  and  was  therefore  held 
liable  in  factor's  diligence.  It  was  also  held  that  if  he  did  not  do 
diligence  for  rents,  he  was  bound  to  give  notice  to  the  owner  of 
non-payment  of  rent ;  and  that  if  he  chose  to  output  and  input 
tenants,  he  was  bound  to  keep  the  houses  habitable  and  tenantable. 
These  are  no  doubt  put  as  cases  of  liability  assumed  by  the  creditor, 
but  they  seem  to  have  occurred  under  a  heritable  bond  in 
ordinary  form,  the  precept  of  sasine  in  which  gave  a  right  of  entiy 
and  possession  precisely  similar  to  that  enjoyed  by  the  creditor 
under  the  modem  bond  and  disposition  in  security.  As  regards 
the  cases  decided  subsequently  to  the  date  of  Mr.  Duff's  book, 
such  as  Forsyth  v.  Aird  (16  D.  197)  and  Blair  v.  Galloway  (16  D. 
291),  Mr.  Hunter's  observations  are  also  perfectly  well  founded. 
The  one  was  decided  on  an  express  clause  "  to  output  and  input," 
and  the  other  was  a  case  of  collusion.  Lord  Butherfurd's  judg- 
ment in  Blair  v.  Galloway,  though  it  was  recalled  on  other  grounds 
in  the  Inner  House,  is  probably  the  best  authority  for  the  pro- 
position that  the  heritable  creditor  cannot  in  the  ordinary  case 
enter  to  possession,  held  by  the  debtor  himself,  and  remove  his 
debtor  and  let  the  land,  as  if  the  lands  had  been  disposed  with  a 
proper  term  of  entry  and  an  obligation  to  remove.  The  doctrine  of 
Blair's  case  is  that  the  heritable  creditor  has  only  three  remedies — 
sale,  poinding,  maills  and  duties.  The  last  is  impossible  where  the 
lands  are  in  the  natural  possession  of  the  debtor;  the  first  may 
be  inexpedient  And  Lord  Butherfurd  in  Blair's  case  apparently 
says  that  the  debtor  cannot  be  removed.  It  is  not  certain  that  this 
point  is  generally  understood  in  the  profession.  Professor  M.  Bell 
(Conveyancing,  1076, 1077)  refers  to  the  case  oiM'FarUtnev.CampbM 
(19  D.  623),  in  which  such  a  removing  was  found  to  be  incompetent 
in  the  Sheriff  Court,  and  after  explaining  that  the  difficulty  of 
removing  a  proprietor  in  possession  of  the  subjects  of  the  security 


HERITABLE  CREDITORS  IK  POSSESSION.  529 

may  sometimes  be  a  serious  objection  to  lending  money  to  him,  he 
saySy  ^'And  supposing  the  sale  not  to  be  advisable,  there  is  no 
remedy  short  of  an  action  of  declarator  of  removing  in  the  Court 
of  Session/'  Now,  it  may  be  a  fair  inference  from  M*Farlaru!8  case 
that  a  declarator  might  be  brought  in  the  Supreme  Court,  although 
the  able  judgment  of  Sheriff  Cleghom,  which  was  adhered  to,  woidd 
be  distinctly  against  that  view.  But  then  it  must  be  remembered 
that  in  the  security  in  WFarlanis  case  there  was  an  express  power 
"  to  output  and  input,"  such  as  was  found  available  to  the  creditor 
in  Forsyth  v.  Aird.  If  the  whole  cases  be  taken  together,  they 
cannot  be  said  to  suggest,  as  Professor  M.  Bell  seems  to  do,  that  in 
an  ordinary  security,  without  express  power  *'  to  output  and  input/' 
the  debtor  proprietor  might  be  removed  either  in  the  Supreme  or 
in  the  Inferior  Court  The  result,  looking  to  Lord  Butherfurd's  judg- 
ment, would  rather  be  that  there  was  no  such  right  to  remove  under 
the  ordinary  security,  and  therefore  the  question  would  not  arise  in 
what  Court  that  right  ought  to  be  enforced.  To  return,  however, 
to  the  question  of  the  power  of  a  heritable  creditor  in  possession 
to  grant  leases,  the  very  definite  statement  of  Mr.  Duff  ("  He  may 
also  set  tacks,  whether  to  the  debtor  or  others,  and  remove  tenants '') 
which  Mr.  Hunter  declares  to  be  entirely  opposed  to  both  principle 
and  practice,  is  thus  corroborated  by  Professor  M.  Bell :  ''  No  doubt 
they  '  (the  heritable  creditors) ''  can  grant  leases  as  long  as  they  con- 
tinue in  possession.  But  if  it  be  meant  that  a  heritable  creditor 
can  gjrant  a  lease  which  can  subsist  after  his  debt  is  paid  up  and 
discharged,  I  see  no  authority  for  the  doctrine  unless  it  be  in  the 
view  of  the  Court  in  the  Kildonan  case,  that  the  heritable  creditors 
are  to  be  looked  on  as  landlords,  which  I  think  the  Court  would 
hold  to  a  very  limited  extent  only.  The  creditors'  remedy,  when 
the  proprietor  is  not  aiding  them,  is  to  sell"  There  can  be  no 
doubt  of  the  soundness  of  the  construction  here  applied  to  the 
KUdonan  case,  which  really  did  not  go  beyond  the  question  of  the 
expense  of  collection;  but  it  is  almost  equally  obvious  that  th,e 
'light  of  the  creditor  to  grant  leases  cannot  depend  on  the  vague 
ratio  of  KUdonan's  case,  which  was  one  of  accounting  with  sub- 
sequent creditors,  but  on  a  consideration  what  powers  of  manage- 
ment may  be  held  to  be  implied  in  the  right  of  entry  which  the 
law  annexes  as  an  incident  to  the  creditor's  right  In  Neils  (2 
Macph.  168)  there  is  a  passage  in  the  opinion  of  Lord  Deas  which 
may  be  construed  in  favouring  the  doctrine  of  the  creditor's  power. 
.  The  scarcity  of  cases  on  this  interesting  question  is  perhaps  not  to 
.be  regretted,  as  it  probably  indicates  that  heritable  securities  work 
.  very  smoothly  in  Scotland.  But  it  mast  be  admitted  that  there 
is  a  decided  want  of  first  principles  on  the  subject,  and  that  it  is 
impossible  to  have  an  accurate  general  notion  of  the  position  of 
the  heritable  creditor. 

^  We  have  already  mentioned  three  important  points  on  which  the 
.  rights  of  the  heritable  creditor  are  obscure.    Not  long  ago  we  had 
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occasion  to  point  out  how  difficult  it  was  to  reach  any  clear  oit 
definite  principle  for  deciding  the  rights  of  a  heritable  creditor  in 
bankruptcy  with  special  reference  to  his  remedy  of  maills  and 
duties.    That  question  was  complicated  by  statutory  enactments 
about  the  effect  of  sequestration,  but  there  was  apparently  a  differ- 
ence of  opinion  on  the  Bench  as  regards  the  nature  of  the  creditor's 
right  under  his  bond  over  the  rents.    A  cognate  point  recently 
formed  the  subject  of  a  reference  by  the  Standard  Property  Invest- 
ment Company,  as  first  bondholder,  and  a  second  bondholder,  to 
Mr.  Keir,  Advocate.    The  second  bondholder  having  entered  into 
possession  by  decree  of  maills  and  duties,  and  levied  some  rent, 
the  company  claimed  from  him  these  rents  to  the  extent  of  interest 
due  them  and  feu-duties  paid  by  them.    The  substance  of  their 
contention  seems  to  have  been  that  their  prior  infeftment  being 
known  to  the  second  bondholder  entitled  them  to  notice  of  the 
action  of  maills  and  duties.     If  they  had  received  notice  they 
might  have  done  something  to  preserve  their  preferable  right. 
They  also  pleaded  that  the  second  -bondholder  had  by  his  acts 
placed  himself  in  the  position  of  the  proprietor  as  regards  both 
interest  and  feu-duties.    The  position  of  the  second  bondholder,  on 
the  other  hand,  was  that  under  sec.  119  of  '*  The  Titles  to  Land 
Consolidation  Act,  1868,"  he  was  simply  bound  to  account  to  the 
debtor  for  any  balance  of  rents  recovered  beyond  what  was  neces- 
sary for  payment ;  and  that  he  had  come  under  no  obligation  what- 
ever with  reference  to  the  debt  due  the  first  bondholder.    The 
learned  referee  has  decided  in  favour  of  the  second  bondholder,  and 
we  do  not  see  what  else  he  could  have  done  according  to  the 
modem  cases.     It  may  be  difficult  to  reconcile  such  a  decision  with 
the  general  principle  of  Webster's  case  (Mor.  2902),  which  Pro- 
fessor M.  Bell  cites  as  a  leading  authority  (Conveyancing,  1075,  first 
edition),  and  in  which  'Hhe  Court  considered  the  infeftment  on  the 
heritable  bond  as  equal  to  anintimationof  theassignationto  the  maills 
and  duties;  and  that  the  heritable  creditor  was  preferable  to  the 
arrester,  not  only  for  the  annual  rents,  but  for  his  principal  sum  also." 
If  this  were  sound,  then  prior  infeftment  would  operate  preferable 
assignation,  and  the  second  bondholder  would  be  bound  to  call  the 
first  to  the  process  of  maills  and  duties,  or  become  liaUe  to  him 
for  his  interest  in  the  rent  levied.    The  ordinary  liability  when 
payment  is  made  in  breach  of  an  intimated  assignation,  or  recovered 
through  the  failure  of  the  debtor  to  plead  a  prior  right,  is  that  the 
debtor  is  liable  in  second  payment.    But  if  infeftment  is  equiva- 
lent to  intimation  to  the  tenant,  it  would  appear  to  be  also  equiva- 
lent to  notice  to  the  second  bondholder ;  and  were  it  not  so,  it  was 
said  in  the  Standard  Companj/s  case  that  the  second  bondholder 
had  personal  knowledge.     No  authority  is  required  for  the  pro- 
position that  one  creditor  cannot  with  impunity  be  allowed  to 
attempt  the  defeat  of  what  he  knows  to  be  a  preferable  right    It 
is  true  that  in  the  celebrated  case  of  Bvdge  v.  Wardrop,  July  12, 
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1872,  Lord  Einloch  explains  the  case  of  Webster  and  also  the 
kindred  case  of  Kdhead  (Mor.  2785)  on  the  principle  that  the 
judicial  appearance  of  the  heritable  creditor  in  a  moltiplepoinding 
(there  was  such  a  process  in  Webdev^s  case)  is  sufficient  to  preserve 
or  assert  his  right.  "  This  proceeds/'  his  Lordship  says,  "  upon  the 
simple  ground  that  what  the  creditor  could  at  once  do  by  raising 
a  summons  of  maills  and  duties  may  be  reasonably  supposed  to  be 
done,  so  long  as  the  rents  are  in  medio**  The  supposition  is  cer- 
tainly contrary  to  fact  and  seems  most  unreasonable.  It  is  not 
clear  what  the  heritable  creditor  could  do  by  raising  an  action  of 
maills  and  duties  after  being  cited  in  a  multiplepoinding.  It  would 
be  very  extraordinary  if  he  might  extend  or  complete  his  right 
after  citation.  If  the  right  must  be  completed  by  compearance 
after  citation  in  the  multiplepoinding,  how  does  this  compete  with 
the  prior  arrestment  of  the  personal  creditor  ?  If  the  creditor  may 
be  cited  in  a  multiplepoinding,  must  he  be  cited  in  a  furthcoming  ? 
If  not,  why  not  ? 

The  last  point  relating  to  heritable  creditors  which  we  must 
briefly  notice  is  one  which  will  probably  receive  some  attention  at 
the  next  Valuation  Appeal  Court.  It  is  the  point  raised  in  what 
is  known  as  the  Kirkintilloch  case.  There  a  heritable  creditor  had 
not  entered  to  possession  by  poinding  or  maills  and  duties,  but  he 
had  advertised  the  subjects  for  sale,  and  the  owners  had  for  some 
time  deserted  the  premises.  In  these  circumstances  the  assessor 
put  the  creditor  on  the  valuation  roll  as  proprietor,  and  the  Valua- 
tion Committee  of  Dumbartonshire  have  supported  the  assessor. 
It  would  be  improper  to  make  any  observations  on  a  case  that  may 
come  into  Court,  but  it  is  another  proof  of  the  uncertainty  attend- 
ing the  position  of  the  heritable  creditor. 
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The  following  is  the  first  part  of  an  able  and  interesting  article  by 
Mr.  Kinghom,  which  appears  in  the  current  number  of  the  Zavr 
Magcmne  amd  Beview : — 

The  members  of  the  legal  profession  are  proverbially  a  con- 
servative body,  so  far  as  the  traditions  and  practices  of  the  law  are 
ooDcerned,  and  even  in  the  face  of  changes  which  experience  may 
show  to  be  desirable,  or  public  opinion  and  convenience  dictate, 
they  invariably  "  die  hard."  Yet  even  they  must  succumb  to  the 
inevitable,  and  recent  years  have  witnessed  changes  in  the  legal 
machinery  and  practice  which,  to  old  practitioners,  must  have 
jBpemed  passing  strange.  Most  of  the  mysteries  of  the  science  of 
special  pleading  have  been  relegated  to  the  limbo  of  the  other 
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results  of  the  leandng  of  the  schoolmen,  and  matters  of  form  must 
now  give  place  to  matteis  of  substanca  Bat  great  changes,  like 
misfoTtones,  never  come  singly,  and  invariably  necessitate  othera  to 
meet  the  altered  ciicnmstances,and  though  the  members  of  the  Bar 
may  loyally  and  energetically  work  to  cany  out  accomplished  &ct6, 
they  are  seldom  disposed  to  concede  more  than  they  can  help  to  the 
spirit  of  innovation.  They  have,  consequently,  done  little  towards 
adapting  their  social  or  professional  organization  to  the  changes, 
and  in  such  matters  as  concern  the  Circuits  and  their  customs  they 
still  cling  tenaciously  to  old  forms  and  names,  as  if  they  could  there- 
by preserve  the  substance.  Yet  it  requires  no  seer's  vision  to  per- 
ceive that  the  old  spirit  of  the  Circuit  life  has  fled;  that  there 
have  long  been,  and  still  are,  influences  at  work  that  are  slowly 
altering  and  new  moulding  the  Circuit  system,  which  influences,  in 
spite  of  the  retention  of  old  names  and  observances,  are  likely  at 
no  distant  date  to  accomplish  the  complete  effacement  of  the  old 
Circuit  system,  with  all  its  attendant  observances. 

Already  by  mere  inference,  but  none  the  less  effectually,  a  pro- 
viso in  section  8  of  the  Judicature  Act^  1873,  "that  no  person 
appointed  a  judge  of  either  of  the  said  Courts"  (the  High  Court  of 
Justice  and  the  Court  of  Appeal)  "  shall  henceforth  be  required  to 
take,  or  to  have  taken,  the  degree  of  Serjeant-at-Law,"  has  abolished 
the  ancient  order  of  Serjeants,  and  their  hostelry,  ay,  and  even 
their  plate  and  other  instruments  of  revelry  and  hospitality,  have 
.come  under  the  auctioneer's  hammer,^  and  the  proceeds,  like 
Joseph's  garments,  been  parted  among  the  brethren.  Never  again 
shall  they  "  spy  a  brother,"  or  a  colt  be  required  to  hand  the  ring  to 
one  who  has  been  initiated  into  the  ancient  ceremony  of  **  putting 
on  the  nightcap  "  in  the  Common  Pleas.  Nor,  henceforward,  can  it 
be  said,  "  In  every  Hilary  and  Trinity  Term  the  Justices  of  both 
Benches,  and  the  Barons  of  the  Exchequer  do  assemble  together  in 
Serjeants'  Inn  to  choose  their  Circuits."  Even  that  ancient  anomaly, 
the  "Palatine  Silk,"  that  amphibious  creation  who  might  be 
described  as  a  stuff  out  of  water,  must  cease  from  troubling,  though 
at  best  it  was  but  a  doubtful  honour,  notwithstanding  the  &ct  t^ 
many  eminent  men  have  worn  it,  and  we  remember  one  well-known 
member  of  the  Northern  Circuit,  now  no  more,  who,  having  obtained 
it,  thought  so  little  of  its  advantages,  that,  at  his  own  request,  he 
was  solemnly  unfrocked,  coram  popido,  and  returned  to  "  stuff." 

In  the  olden  time,  when  railways  had  not  come  into  existence, 
and  all  travelling  had  to  be  done  by  road,  on  horseback,  or  in 
rumbling  coach  or  chaise,  going  Circuit  was  a  formidable  under- 
taking, involving  much  expenditure  of  both  time  and  money,  and 

1  At  the  sale  of  the  farnitaie  and  effects  of  Seijeants'  Inn,  on  WedneecUy, 
Jannary  21, 1880,  the  antique  dinner  seryice,  containing  144  pieces,  each  beariag 
the  anns  of  Serjeants*  Inn,  and  which  had  been  naed  for  many  vears  for  the  enter- 
tainment of  legal  dignitaries,  was  sold  for  £1,  fis.,  and  the  old  nail,  erected  in  1S78, 
is,  it  is  said,  to  be  conTerted  into  offices. 
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80  great  an  obstacle  was  the  absence  of  good  roads  and  travelling 
conveniences  found  to  be,  that  though  Assizes  were  directed  to  be 
held  twice  in  every  year  in  every  county  in  the  kingdom,  an  excep- 
tion had  to  be  mcide  in  favour  of  the  remote  parts,  and  especiaUy 
of  the  four  northern  counties  of  Westmoreland,  Cumberland, 
Durham,  and  Northumberland,  where  they  were  held  only  once  a 
year^  viz.  in  the  summer.  Indeed,  so  important  a  feature  was  the 
question  of  roads  and  locomotion  considered  ''  upon  the  northern 
iter,''  that  when  the  business  of  any  Assize  town  extended  into  the 
Commission  Day  of  the  next  town,  counsel  were  privileged  to 
appear  in  Court  on  that  day  without  their  robes ;  the  reason  being 
that  ordinarily  these  would  have  been  consigned  to  the  baggage- 
waggon,  or  the  clerks,  and  were  already  en  route  for  the  next  Circuit 
town.  Long  after  the  reason  for  it  had  ceased  to  exist  this  rule 
was  religiously  observed  by  the  members  of  the  Northern  Circuit 
as  one  of  their  especial  privileges,  and  on  the  l&st  occasion  of  its 
observance,  not  many  years  ago,  we  recollect  how  shocked  the 
Judge  who,  in  the  days  of  his  youth,  had  been  at  the  Equity  Bar, 
looked  at  the  indignity  put  upon  him,  as  he  supposed,  by  this  want 
of  dress,  and  his  puzzled  and  not  altogether  satisfied  look,  even 
after  the  explanation  had  been  given  and  the  privilege  claimed. 

In  the  treatise  on  "  The  OfiSce  of  the  Clerk  of  Assize,"  published 
in  1682,  there  is  the  following  on  the  "  manner  of  proceeding  at  the 
Assizes : " — 

"  That  justice  may  twice  every  year  be  derived  to  the  people  in 
their  several  counties,  for  their  great  ease  and  benefit,  the  King 
doth  in  every  Hilary  and  Trinity  Term  assign  his  Justices  and 
Barons  of  his  Courts  at  Westminster,  to  take  Assizes,  Jurates,  and 
Certificates,  in  every  county  in  his  reiedm,  except  Middlesex,  where 
his  Courts  of  Secord  do  eit,  and  where  his  Courts  for  his  County 
Palatines  be  held."  After  enumerating  the  Home,  Western, 
Oxford,  Norfolk,  and  Midland  Circuits,  the  author  proceeds,  **  and 
two  others  in  every  Trinity  Term  in  the  counties  of  York, 
Northumberland,  Cumberland,  Westmoreland,  and  Lancaster;  but 
in  every  Hilary  Term  two  only  for  the  counties  of  York  and 
Lancaster."  ''The  Bishopric  of  Durham  is  omitted  out  of  the 
Northern  Circuit,  for  that  'tis  a  County  Palatine,  but  the  King  in 
every  Trinity  Term  grants  a  warrant  to  the  Bishop  of  that  Diocese 
to  issue  out  like  Commissions  to  the  Judges  appointed  to  ride  that 
Circuit  for  that  county,  as  the  King  grants  to  his  Judges  in  other 
counties  "  (pp.  1,  2). 

With  reference  to  Durham,  there  is  the  following  in  Syke's  ''Local 
Records,"  vol.  i  p.  94,  under  date  22nd  August  1642  :  "  Sir  Bobert 
Heath,  Knt.,  held  the  last  Assize  at  Durham  under  the  Boyal 
Commission ;  after  that,  all  legal  process  within  the  county  was 
discontinued,  and  no  Sheriff  was  appointed  till  1646.  The  first 
gaol  delivery  after  this  interval  was  before  Mark  Shaftoe,  Esq., 
April  12, 1647,  when  six  criminals  were  executed.    John  Wastell, 
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of  Scorton,  Esq.,  delivered  the  gaol  by  Commission  in  July  1648, 
'when  nine  criminals  were  executed." 

Lord  Abinger,  in  his  autobiography,  writing  of  the  spring  of 
1792,  says,  "The  next  Circuit  took  me  only  to  York  and 
Lancaster.  It  was  the  practice  then  for  one  Judge  only  to  take  the 
Spring  Circuit,  the  more  northern  counties  being  omitted"  (Memoirs 
of  Lord  Abinger,  reviewed  in  the  Law  Magazine  and  BevUw^ 
No.  CCXXV.  p.  49).  The  omission  to  hold  Assizes  in  the  four 
northern  counties  in  the  spring  continued  down  to  the  year  1819, 
as  appears  from  the  following  extract  from  Syke's  "  Local  Becords," 
under  date  March  22,  1819:  ''Jonathan  Baine,  Esq.,  arrived  in 
the  city  of  Durham,  and  opened  his  Commission  for  holding  a 
general  gaol  delivery  in  the  four  northern  counties.  March  27th 
he  arrived  in  Newcastle,  and  opened  his  Commission  in  the  Town 
and  County  Courts.  These  were  the  first  Spring  Assizes  held  north 
of  York."  But  down  to  1830  only  one  Judge  went  the  four  north- 
ern counties  in  the  spring. 

In  those  days  there  was  a  certain  amount  of  romance  and 
adventure  in  Circuit  life — when  Thurlow  rode  the  Western  Circuit 
on  a  horse  procured  "  on  trial; "  Eldon  went  the  "  Northern  iter" 
on  a  hired  horse,  but  was  obliged  to  borrow  one  for  the  youth  who 
rode  behind  him,  in  charge  of  the  saddle-bags,  in  the  capacity  of 
clerk ;  and  North,  afterwards  Lord  Keeper  Guilford,  when  riding 
the  Norfolk  Circuit,  got  mellow  and  had  to  be  put  to  bed  in  a 
public-house,  while  "  the  rest  of  the  company  went  on  for  fear  of 
losing  their  market "  (Campbell's  Lives  of  the  Chancellors,  vol  ui. 
p.  441).  Even*  the  perils  of  the  road  had  to  be  shared  by  the 
gentlemen  of  the  long  robe  in  comparatively  recent  times.  Thus 
we  find  that  Mr.  Wood  and  Mr.  Holroyd  (both  of  whom  were 
afterwards  raised  to  the  Bench),  when  crossing  Finchley  Common 
on  their  way  to  join  the  Northern  Circuit,  were  stopped  by  a 
gentleman  of  fashionable  appearance,  who  rode  up  to  the  aide  of 
the  carriage  and  begged  to  know  ''what  o'clock  it  was."  Mr. 
Wood,  with  the  greatest  politeness,  drew  out  a  handsome  gold 
repeater  and  answered  the  question;  upon  which  the  stranger, 
dniwing  a  pistol,  presented  it  to  his  breast  and  demanded  the 
watch.  Mr.  Wood  was  compelled  to  resign  it  into  lus  hands,  and 
the  highwayman,  after  wishing  them  a  pleasant  journey,  touched 
his  hat  and  rode  away.  The  story  became  known  at  York,  and 
Mr.  Wood  could  not  show  his  face  in  Court  without  some  or  other 
of  the  Bar  reminding  him  of  his  misfortune  by  the  question, 
"  What's  o'clock.  Wood  ? "  (Law  and  Lawyers,  vol.  i  p.  142, 1840.) 

The  same  authority  already  cited— Syke's  "LocaJ  Eecords" — 
writes  imder  date  1278 :  "It  appears  to  have  been  customary  for  the 
King  of  Scotland,  the  Archbishop  of  Tork^  the  Prior  of  Tynemouth, 
the  Bishop  of  Durham,  and  Gilbert  de  Umfreville^  (by  their 

^  The  King,  it  is  true,  never  dies.  Bat  Gilbert  de  Umfreville  was  not  in  the  same 
position.  The  *'  local  authority  "  seems  here  to  confound  a  solitary  incidant  with  a 
custom. — Editoe  ^M«  "  Law  Magazine  and  Review,** 
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bailiffs)  to  meet  the  Justices  coming  to  Newcastle,  to  bold  pleas, 
and  ask  their  liberties  of  them,  when  they  came  from  the  parts  of 
Yorkshire,  at  the  head  of  Gateshead,  at  a  certain  well  there  called 
*  The  Chille  Welle,'  or  at  *  Fourstanes/  when  they  came  from  Cum-* 
berland.''  And  in  1280 :  "  The  Justices  itinerant  held  their  Courts 
in  the  Churches  of  St.  Nicholas  and  St.  Andrew,  in  Newcastle.*' 

The  circuiteer  set  out  on  his  biennial  pilgrimage  in  a  post-chaise 
if  he  was  a  man  of  means,  or  mounted  on  some  sturdy  steed  if 
otherwise,  while  some  beardless  youth,  seated  among  the  saddle- 
bags on  another  nag,  in  the  capacity  of  clerk,  brought  up  the  rear 
— ^the  heavier  baggage  being  consigned  to  the  Circuit  baggage-wag- 
gon. But  in  whatever  mode  he  journeyed,  the  etiquette  of  his 
profession  had  decreed  that  he  should  not  avail  himself  of  any 
stage-coach  or  other  public  conveyance,  as  he  might  thereby  have 
an  opportunity  afiTorded  him  of  meeting  an  attorney  and  "  hugging" 
him,  i,e,  making  himself  agreeable  to  him  and  securing  his  briefs: 
and  that  would  be  taking  an  undue  advantage  of  his  brethren. 
Arrived  at  the  Circuit  town,  he  could  not  enter  it  before  the  Judges, 
or  at  least  not  before  mid-day  of  the  Commission  Day,  so  that  all 
might  have  a  fair  start  in  the  race  for  briefs ;  and,  even  when  he 
had  got  within  the  ''  happy  hunting-grounds,"  he  was  not  allowed 
to  stay  at,  or  frequent  any  public  inn,  lest  the  same  temptations  to 
*'  hugging  "  and  other  undue  influences  should  be  presented  to  him 
— but  he  must  go  into  lodgings,  for  which,  of  course,  he  had 
generally  to  pay  an  exorbitant  price,  there  being  no  keener 
appreciators  of  Circuit  etiquette  than  the  landladies.  In  some  of 
the  northern  towns  they  used  to  adopt  a  sort  of  sliding  scale  of 
changes — a  certain  price  if  you  had  no  business,  an  extra  guinea  if 
you  had.  If  he  was  fortunate  enough  to  know  an  attorney  in  the 
place,  or  be  related  to  one  there,  he  could  not  stay  with  him,  or 
dine  with  him,  or  even  call  on  or  be  civil  to  him,  without  contra- 
vening the  Circuit  Code;  and  were  he  even  known  to  utter  in 
public  his  opinion  that  any  attorney  "  was  a  most  estimable  and 
highly-respectable  gentleman,"  he  was  certain  to  have  to  pay  a 
fine  to  the  Circuit  mess.  Even  the  very  Judges  were,  so  to  speak, 
strangers  in  the  land,  an  old  statute  of  the  8  Bichard  II.  making  it 
unlawful  for  any  one  to  ride  Circuit  in  a  county  of  which  he  was 
a  native,  or  in  which  he  inhabited,  without  a  writ  of  nan  obstante. 

With  a  body  representing  the  Bar  of  England — for  in  those  days 
even  Chancery  barristers  went  Circuit — and  some  Circuits  reckoned 
nearly  300  members — and  thus  fenced  round  with  rules,  the  insti- 
tution of  the  mess  became  a  prime  necessity.  Those  were  the  days 
when,  in  the  words  of  a  song,  written  and  sung  by  a  distinguished 
member  of  the  Northern  Circuit,  as  it  originally  existed,  many  of 
the  juniors  might  have  sung : — 

''  All  round  the  Circuit  I  goes  without  a  guinea, 
All  round  the  Circuit  for  two  months  and  a  day ; 
And  if  anybody  axes  me  the  reason  why  I  goes  it. 
It's  because  I  don't  know  how  to  eam  it  any  other  way." 
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So  numerous  a  body — often  for  a  fortnight  in  one  town — could  not 
be  held  together  without  rules  for  its  guidance  and  control,  and  the 
appointment  of  ofBcers  whose  duty  it  should  be  to  execute  them. 
These  were  as  necessary  for  the  Guild  in  its  perambulations  as 
when  located  in  its  Inns  of  Court ;  and  the  Grand  Court  with  its 
Attorney  and  Solicitor-General,  its  Crier,  its  messengers,  its  Master 
of  the  Bevels,  and  Poet  Laureate,  and  even  its  Bishop,  had  its 
distinct  sphere  of  usefulness  as  well  as  its  comic  side.  Ilie  High 
Jinks  themselves  tended  to  repress  irregularities  and  malpractices, 
while  adding  to  the  hilarity  and  amusement  of  the  members.  The 
more  serious  business  was  of  course  transacted  before  dinner ;  but 
even  in  the  after-dinner  "  quips  and  cranks  "  and  uproarious  mirth 
and  chaff,  a  salutary  hint  could  often  be  conveyed,  and  a  warning 
given  to  one  who  was  hovering  on  the  brink  of  malpractice^  and  be 
the  means  of  averting  future  unpleasantness  and  severe  measures. 
These  were,  besides,  but  the  reflection  of  the  Bevels  of  the  Inns 
of  Court,  where,  as  in  the  Middle  Temple  Hall,  the  Master  of  the 
Bevels  after  dinner  sang  a  "  carol  or  song,  and  commanded  other 
gentlemen  there  then  present  to  sing  with  him  and  the  company;" 
or  when,  as  in  Gray's  Inn,  after  dinner  "  a  large  ring  was  formed 
round  the  fireplace,"  when  the  **  Master  of  the  Bevels  taking  the 
Lord  Chancellor  by  the  right  hand,  he  with  his  left  took  Mr. 
Justice  Page,  who,  joined  to  the  other  Serjeants  and  Benchers, 
danced  about  the  coal-fire  according  to  the  ceremony  three  times, 
while  the  ancient  song,  accompanied  with  music,  was  simg  by  one 
Toby  Aston,  dressed  as  a  barrister,"  in  1773. 

In  those  days  when  men  were  accustomed  to  sit  far  into  the 
night,  it  was  but  natural  that  the  mighty  intellects  and  reverend 
seniors,  after  the  labours  of  the  day,  should  unbend  a  little  under 
the  influence  of  old  port,  and  seek  relaxation  in  the  flow  of  soul 
and  interchange  of  chaff,  as  well  as  reason. 

One  ceases  to  wonder  that  an  occupant  of  the  Woolsack,  when  a 
member  of  the  Oxford  Circuit,  should  have  occupied  the  office  of 
Crier,  holding  a  fire-shovel  in  his  hand  as  the  emblem  of  his  office  ; 
that  Lord  Eldon,  while  he  was  Attorney-General  of  the  Northern 
Circuit  mess,  indicted  Sir  Thomas  Davenport  at  the  Grand  Court 
at  York,  for  murdering  a  boy  "  with  a  certain  blunt  instrument  of 
no  value  called  a  long  speech;"  or  that  Serjeant  Prime  was  fined 
by  the  Grand  Court  of  his  Circuit  for  setting  a  boy  to  sleep  by  his 
eloquence.  There  even  seems  no  incongruity  in  the  practical  jokes 
of  those  days  that  have  since  become  historical;  the  hoax  upon 
"  Jack  Lee  "  at  York,  with  the  dummy  brief.  Sex  v.  Inhabitants  of 
Hum  Town,  drawn  up  by  Wedderbum  and  Davenport;  or  that 
practised  on  Boswell  at  Lancaster,  when  he  moved  for  a  writ  of 
Q^aTe  adhcBsit  pavimento ;  or  that  a  late  Chief  Baron  had  been 
crowned  with  a  punch-bowl  at  York,  "  in  the  days  when  he  went 
circuiting;"  and  that  such  men  as  Alderson,  Tindal,  Serjeant  Cross, 
and  others  joined  in  a  quadrille  to  the  tune  of  "  Fol  de  rol  rol," 
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"  but  Alderson  setting  off  wrong,  put  the  rest  out,  and  the  whole 
was  soon  a  scene  of  confusion/'  .    . 

Much  has  been  written  and  said  as  tcTthe  value,  for  purposes  of 
discipline,  of  the  Circuit  Grand  Court  "  held%forilms  clatisis  among 
the  barristers  themselves,  in  which  toasts  were  given,  speeches 
were  made,  and  verses  were  recited,  not  altogether  fit  for  the 
vulgar  ear"  (Campbell's  Lives  of  Chief- Justices),  where  the 
privilege  of  unrestrained  freedom  of  speech  which  prevailed  was 
reduced  to  the  following  rule  by  an  Attorney-General  of  the 
Northern  Circuit  (Lycester  Adolphus):  "Never  sacrifice  your 
friend  to  your  joke,  but  remember  that  man  is  not  your  friend 
who  would  stand  in  the  way  of  your  joke."  There  seems  to  be  a 
general  consensus  of  opinion  as  to  the  tendency  of  the  amusements 
of  the  Circuit  table  to  promote  friendship  and  .to  bring  the  leaders 
of  the  profession  in  contact  with  the  juniors,  and  thus  produce 
a  feeling  of  harmony  and  goodwill  amongst  the  Bar,  which  was 
productive  of  the  best  effects.  The  terms  of  intimacy  in  which 
the  counsel  who  went  the  Circuit  lived,  are  pointed  to  as  one  of 
the  chief  characteristics  of  those  days ;  and  the  free  interchange  of 
opinions  between  seniors  and  juniors  as  giving  rise  to  sentiments 
of  kindness  and  respect,  and,  indeed,  the  strictness  with  which  the 
etiquette  of  the  Bar  is  maintained  in  England  is  alleged  to  be 
owing,  in  a  great  measure,  to  the  institution  of  the  Circuit  Court 
for  the  trial  of  aU  breaches  of  professional  etiquette. 

The  methods  of  procedure  of  such  a  tribunal  were  doubtless 
admirably  adapted  to  secure  the  objects  in  view;  it  could  pass 
"from  grave  to  gay,  from  tender  to  severe,"  and  could  fine  the 
venial  offender  half  in  jest,  while  the  graver  breaches  of  etiquette 
could  be  visited  with  all  the  severity  they  deserved — even  to  the 
extent  of  expulsion  from  the  mess.  Thus,  in  liOrd  Eldon's  time, 
we  find  in  the  Northern  Circuit  fines  for  the  following  offences  r 
"  Lancaster,  Grand  Night,  29th  March  1783.  Jno.  Scott,  Esq.,  for 
having  come  into  Lancaster  the  day  before  the  Commission  Day,, 
and  having  taken  up  his  abode  that  evening  at  the  King's  Arms  in 
Lancaster,  fined  one  gallon."  "  Carlisle,  Grand  Night,  14th  August 
1784.  Mr.  J.  Scott  convicted  of  travelling  between  Durham  and 
Newcastle  in  company  with  Mr.  Clayton,  an  attorney,  fined  one 
gallon."  "  Lancaster,  Grand  Night,  August  1784.  The  following 
gentlemen  were  fined  a  bottle  each  for  making  a  party  to  dine 
from  the  rest  of  the  Circuit,  at  a  different  house  than  the  Circuit 
house,  in  violation  of  the  rules  of  the  Circuit."  "  Lancaster,  Spring 
Assizes,  1783.  Mr.  S.  Heywood  was  cougratulated  on  coming  in 
his  new  carriage,  and  Mr.  J.  Scott  congratulated  for  the  like."  On 
the  other  hand,  there  have  been  instances,  in  very  recent  times,  of 
appropriate  action  being  taken  in  the  case  of  graver  offences,  in 
which  the  offenders  have,  with  all  due  formality,  been  either 
admonished  or  expelled  from  the  body  altogether,  though  happily 
such  instances  are  rare. 
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The  palmy  days  of  Circuit  life,  however — when  the   Grand 
Court  flourished  and  revelry  ran  high — were  in  the  times  when 
locomotion  was  diflBcult,  when  Turnpike  Trusts  were  not,  and 
roads  were  bad:   and  people  and  their  business  could  afford,  or 
were  obliged,  to  wait.     Then  the  advent  of  the  legal  army  was  an 
event  in  the  dreamy  life  of  an  Assize  town ;  Assize  balls  and  other 
festivities  abounded,  and  a  Circuit "  Bespeak  "  was  an  honour  sought 
after  by  the  lessee  of  the  local  theatre  at  every  Assize  town.     We 
can  still  remember  threading  our  way,  with  a  late  Baron  of  the 
Exchequer  (then  a  gay  circuiteer),  to  the  Theatre  Royal,  Durham, 
and  listening  to  a  noble  army  of  two  announcing  to  the  villain  of 
the  play  that  resistance  was  useless,  as  they  had  surrounded  the 
house.     The  glories  of  the  festivities  on  an  Assize  Sunday  at  the 
residence  of  John  Jones,  of  Ystrad,  in  his  time  a  leader  of  the  old 
Carmarthen  Circuit,  and  the  dinners  of  "  Lawyer  Fawcett "  to  the 
members  of  the  Northern  Bar,  in  Lord  Eldon's  time,  when  there 
were  such  struggles  between  the  claims  of  "  consultation  "  and  the 
host's  old  port,  are  enshrined  in  history;    while  the  hospitality 
extended  to  the  Northern  Circuit  by  the  lord  of  Lowther  Castle, 
was  continued  down  to  a  very  recent  period  (curiously  enough,  this 
having  originated  at  a  time  wlien  there  was  only  one  Assize  in  the 
year  in  those  parts,  it  was  given  only  during  the  summer  Assizes). 
But  times  have  changed  since  then.     As  the  Arab  Sheik  said  to 
the  author  of  "  Eothen,"  "  Puflf !  puff!  there  is  nothing  like  steam:" 
it  has  displaced  the  stage-coach,  the  cliaise,  and  even  the  roadster. 
The  baggage- waggon  lingered  longest,  but  even  it  had  to  succumb 
a  quarter  of  a  century  ago  on  most  Circuits,  though  it  still  exists 
on  the  Western,  and  might,  until  recently,  have  been  seen  at  the 
accustomed  times  in  the  Teniple  ready  for  the  reception  of  the 
baggage  of  the  Circuit;  but  so  little  were  its  uses  dreamed  of,  that 
it  has,  ere  now,  been  mistaken  for  a  prison-van.     Now  the  leader 
or  the  junior,  who,  by  the  aid  of  the  midnight  mail  and  the  Pulman 
car,  can  be  in  London  to-day  and  in  the  remotest  part  of  the  country 
to-morrow,  is  no  longer  placed  under  circumstances  favourable  to 
the  cultivation  of  the  old  Circuit  life  and  its  attendant  associations. 
The  clannish  or  tribal  spirit  has  vanished,  and  that  cosmopolitan 
idea — the  outcome  of  the  steam-engine  and  other  facilities  for 
intercommunication — which  would  obliterate  nationalities,  has  left 
its  impress  indelibly  marked  on  this  as  on  other  institutions. 

The  circuiteer,  if  a  silk  or  leading  junior — "  heavy  juniors  '*  they 
call  themselves — is  no  longer  thrown  into  the  society  of  his  fellows 
for  two  months  at  a  stretch ;  he  doesn't  pass  a  great  part  of  every 
year  in  their  company,  in  social  intercourse  with  them,  at  the  mess- 
table  or  elsewhere ;  but  he  comes  down  to  his  circuit  more  like  one 
in  possession  of  a  special  retainer,  who,  the  moment  his  work  is 
done,  is  whisked  back  to  London.  If  ever  he  does  deign  to  honour 
the  mess  with  his  presence,  it  is  more  after  the  manner  of  a  patron 
than  of  the  boon  companion  of  old. 
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Comparatively  few  men  now  go  all  round  a  Circuit,  the  majority 
restricting  themselves  to  those  towns  where  they  are  known; 
others  only  go  at  certain  times  of  the  year;  while  some  even 
require  special  fees  to  go  to  certain  towns  on  their  own  Circuit, 
and  will  only  take  special  jury  causes  at  others. 

Even  the  "  Cock  of  the  Circuit,"  who  sticks  to  it  and  goes  all 
round,  spends  most  of  his  time  in  the  society  of  his  papers,  or,  if 
in  one  of  the  more  populous  towns  that  can  boast  a  club,  he  may 
disport  himself  there,  and  give  entertainments  to  his  friends  and 
admirers,  and  thus  become,  instead  of  a  supporter,  a  formidable 
rival  of  the  Circuit  mess.  For  that  loyalty  to  the  Circuit  mess, 
which  used  to  be  one  of  its  chief  characteristics,  and  a  breach  of 
which  was  invariably  the  subject  of  fine  in  the  old  days — and  we 
have  even  known  instances  of  the  messengers  bringing  a  deserter 
into  Grand  Court  at  York,  from  the  Judges'  table — has  been  com- 
pletely set  at  naught,  and  its  rules  have  become  very  much  like  a 
royal  prerogative,  viz.  that  law  in  the  case  of  a  junior  which  is  no 
law  at  all  in  the  case  of  a  senior,  and  we  no  longer  find  the  leaders 
regularly  dining  at  the  mess  and  entering  into  its  social  enjoyments 
as  of  old,  under  the  last  generation  of  leaders,  such  as  Stephen 
Temple,  James,  Bliss,  Quain,  etc.  Under  such  circumstances  it 
need  scarcely  be  matter  of  surprise  that  the  mess  languishes,  that 
tbe  attendance  is  but  spasmodic  (ranging  from  60  or  60  down  to  3), 
and  that,  whereas  not  so  many  years  ago  it  was  no  uncommon 
thing  to  see  from  80  to  90  at  Grand  Court  at  York,  and  130  to 
140  at  Liverpool,  from  60  to  70  would  now  be  a  large  muster,  and 
of  these  three-fourths  would  be  "  provincials ;"  so  that  now  we  have 
not  a  homogeneous  body  but  different  elements  to  deal  with  at  each 
place,  and  without  a  sufficiently  numerous  body  going  all  round  to 
make  it  any  one's  interest  to  keep  up  the  ancient  traditions.  In 
old  times  when,  as  Lord  Campbell  has  stated,  there  were  not  more 
than  three  or  four  Queen's  Counsel  on  any  Circuit,  it  was  a  matter 
of  just  pride  to  be  like  Serjeant  Cockell,  "  The  Almighty  of  the 
North,"  or,  "  The  Cock  of  the  Circuit,"  in  the  days  of  Law  and 
Scarlett,  when  men  were  conscious  of  a  power  and  dignity  that 
required  no  bolstering-up.  But  now,  when  Q.C.'s  are  thick  as  the 
"  leaves  in  Vallombrosa,"  and  every  one  considers  himself  a  "  Cock," 
the  distinction  has,  as  an  eminent  legal  luminary  (Lord  Chelms- 
ford) observed,  become  "  all  stuff,"  and  must  be  hedged  round  with 
a  due  amount  of  reserve — the  traditionary  glories  and  observances 
of  Circuit  being  left  to  the  care  of  the  junior  members,  to  whom 
they  are  but  traditions.  Thus  the  men  who  owe  their  rank  and 
position  to  their  being  members  of  the  Circuit,  are — perhaps  uncon- 
sciously— working  out  the  disintegration  of  the  institution  which 
has  raised  them,  and  are  kicking  the  ladder  from  under  their  feet. 
For  it  is  tolerably  certain  that  many  of  those  who  have  obtained 
rank  in  the  profession,  owe  it  entirely  to  the  fact  of  their  being 
members  of  the  Circuit  and  to  their  "sticking  to  it,"  and  thus 
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obtaining  practice  and  reputation  among  a  comparatively  small  and 
local  body,  when,  otherwise,  they  might,  like  Viola,  have 

'*  Pined  in  thought ; 
And,  with  a  green  and  yellow  melancholy, 
.  .  .  Sat,  like  Patience  on  a  monument, 
Sndling  at  grief," 

in  the  great  world  of  London. 

The  administration  of  justice  throughout  the  kingdom  had,  up 
to  the  time  of  the  institution  of  Justices  of  Assize,  been  entirely 
of  a  local  character,^  and  the  ancient  County  Court  was  the 
principal  tribunal  for  the  administration  of  the  civil  business  of 
the  kmgdom,  as ''  the  toum  and  the  leet  derived  out  of  it,  were 
anciently  the  principal  Courts  of  criminal  jurisdiction."  "The 
administration  of  the  common  justice  of  the  kingdom,"  says  Hale, 
"  seems  to  have  been  wholly  dispensed  in  the  County  Courts,  the 
Hundred  Courts,  and  the  Courts  Baron.  This  doubtless  bred  great 
inconvenience,  uncertainty,  and  variety  in  the  laws."  And  "  not- 
withstanding some  striking  advantages,  was  certainly  pregnant  with 
great  evils"  (History  of  Qie  Common  Law,  c.  7).  The  tendency 
of  Assizes,  at  least  from  the  time  of  Edward  L,  when  the  Justices 
of  Assize  and  Nid  Privs  were  also  constituted  Justices  of  gaol 
delivery,  was  to  diminish  the  importance  of  the  local  Courts,  and 
to  draw  away  the  business  from  them.  For  political  as  wdl  as 
legal  reasons,  the  local  jurisdictions  were  discouraged  and  lan- 
guished :  the  statute  6  Bic.  II.  stat.  1,  c.  5,  directed  the  Justices 
of  Assize  and  Gaol  Delivery  to  hold  their  session  in  the  principal 
and  chief  towns  of  every  county  where  the  Shire-Courts  were  held ; 
and  the  local  Courts  were  thus  overshadowed  by  the  grandeur  and 
power  of  the  more  extended  jurisdiction.  And  thus  all  these 
local  Courts,  in  which  "justice  was  administered  near  the  houses 
of  suitors  with  despatch,  and  without  much  expense"  (Eeeve's 
History,  p.  17),  were  gradually  superseded  by  the  Circuits  of  the 
King's  Judges. 

In  those  days  there  were  no  local  Bars — the  long  intervals  be- 
tween the  visits  of  the  itinerant  Justices,  and  the  languishing  state 
of  business  in  the  local  Courts  afforded  no  occupation  for  such. 
The  "  Provincial "  had  always  existed,  but  still  he  was  rara  avis, 
and  was  more  of  the  country  gentleman  desirous  of  enhancing  his 
local  importance,  instead  of  pining  in  the  obscurity  of  the  metropolis, 
on  the  principle  that  it  is  "  better  to  rule  in  hell  than  serve  in 
heaven."  Still  the  real  working  "  Provincial " — the  man  desirous 
of  living  by  his  profession — was  not  unknown;  Chief-Justice 

*  Lyttleton,  in  his  *'  History  of  Henry  II.,"  writing  of  the  institution  of  Justices  of 
Assize,  after  quoting  from  Hale,  that  business  in  the  County  Court  was  carried  by 
*' parties  and  factions,"  adds  :  ''There  was  another  reason  for  it  (the  institution  of 
Assizes),  of  a  political  nature,  namely,  to  obviate  the  mischiefs  arisins  to  the  Crown, 
and  to  the  whole  commonwealth,  from  the  hereditary  jurisdictions  introduced  into 
England  by  the  Feudal  system  then  established  under  the  first  Korman  kings  *' 
(vol.  iu.  p.  208). 
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Wilmot,  though  doing  a  good  business  on  the  Midland  Circuit  and 
in  London,  in  1754  sold  his  chambers  in  London,  and  retired  to 
Derby,  where  he  settled  with  his  family,  to  practise  as  a ''  Pro- 
vincial," whence  a  year  afterwards  he  emerged  a  Puisne  Judge  of 
the  King's  Bench.  In  1777,  Eldon,  when  still  on  the  "  rope-walk  " 
on  the  Northern  Circuit,  seriously  resolved  upon  settling  as  a 
"Provincial"  in  "canny"  Newcastle,  and  actually  hired  a  house 
there  for  that  purpose,  though  ultimately  dissuaded  from  it.  But 
stiU,  the  local  Bar,  in  its  modem  sense  and  dimensions,  was  a  thing 
unknown,  and  even  up  to  within  the  last  twenty  years,  their 
numbers,  even  in  the  most  populous  districts,  might  have  been 
counted  **  on  one's  fingers."  But  the  improved  facilities  for  inter- 
communication have  wrought  many  changes — everything  has 
moved  more  rapidly.  The  old  cumbrous  machinery  of  the  County 
Court,  however,  remained  unchanged,  and  the  Courts  of  Sequest, 
and  other  local  Courts  instituted  to  remedy  its  defects  (in  1844 
there  were  120  such  local  Courts  created  by  Act  of  Parliament  in 
England),  were  the  subject  of  frequent  complaint,  because  ''of 
the  great  variety  and  irregularity  in  their  administration,  the  pro- 
ceecBngs  being  conducted  by  Commissioners  who  had  no  know- 
ledge of  the  law,  and  whose  attendance  was  not  constant "  (ParL 
Debates,  1839).  And  the  Assizes  only  came  at  long  intervals. 
These  defects  and  delays  were  complained  of,  and  it  was  not  un- 
naturally said  that  "it  could  not  be  denied  that  the  rendering 
justice  more  speedy,  and  the  lessening  of  the  length  of  time  during 
which  offenders  were  imprisoned  before  trial,  were  subjects  which 
were  of  the  greatest  importance  to  the  people  at  large."  This  idea 
of  bringing  justice  to  the  suitor's  door  has  been  wrought  out  on  the 
lines  of  the  old  local  Courts,  starting  &om  the  County  Courts  Act 
of  1845,  for  instituting  County  Courts  in  certain  localities  in  which 
the  establishment  of  such  tribunals  appeared  to  be  required. 

Under  the  system  thus  inaugurated  the  tide  of  business  began 
to  turn,  and  to  flow  back  to  its  old  love,  the  local  Court,  till,  ac- 
cording to  a  return  presented  to  the  House  of  Commons  in  1878, 
there  were  tried,  in  the  County  Courts  of  the  country,  during  the 
year  ending  December  1877, 10,232  actions  above  £20,  made  up 
of  9224  actions  above  £20,  318  Equity  actions,  115  Admiralty 
actions,  575  actions  sent  from  the  High  Court  of  Justice.^    This 

^  Of  all  the  Courts  of  local  civil  juriadiction,  the  modern  County  Court  undoubt- 
edly bears  the  palm ;  for  thoush  a  few  of  .the  other  local  Borough,  Hundred,  and 
Manorial  Courts  seem  to  flourish,  such  as  the  Lord  Mayor's  Court  in  London,  the 
Lirerpool  Court  of  Passage,  the  Hundred  of  Salford  Court  of  Kecord,  and  a  few  others, 
the  majority  of  them  show  a  decided  falling  off  in  business.  Indeed,  in  seyen  of  these 
local  Courts,  viz.  Alston,  Clitheroe,  Colchester,  Ipswich,  Lancaster,  Nottingham, 
and  Portsmouth,  there  were  no  proceedings  at  all  during  the  year  1877,  and  in  fire 
of  those  named,  Alston,  Clitheroe,  Lancaster,  Nottin^^am,  and  Portsmouth,  there 
hare  been  no  proceedings  taken  for  more  than  ten  years  past  (Judicial  Statistics, 
1878).  The  chief  consideration  determining  whether  or  not  an  action  shall  be 
brought  in  these  local  Courts  instead  of  the  County  Court,  seems  to  be  the  questUm 
of  costs. 
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of  itself  shows  the  extent  to  which  the  local  Courts  have  relieved 
the  superior  Courts;  and  this  is  more  clearly  brought  out  by  a 
consideration  of  the  following  figures,  taken  from  a  memorial  from 
a  Committee  of  the  Northern  Circuit  presented  to  the  Judicature 
Commissioners,  and  published  in  the  second  Appendix  to  their  fifth 
Report.  From  this  it  appears  that  although  in  the  towns  of  the 
four  northern  counties  the  amount  of  business  has  varied  but  Uttle 
between  the  years  1865  and  1872,  both  inclusive,  in  such  towns 
as  Liverpool  and  Manchester  it  has  diminished  within  the  same 
period  at  the  Assizes,  though  the  population  of  all  those  places  has 
been  increasing. 

NuBiiBER  OF  Causes  Entered. 


1866. 

1 
1866.  1867.  1868. 

1869. 

1870. 

1871. 

1872. 

Liverpool  .    .    ,815 
Mancnester          195 

319 
155 

304   278 
174  .  143 

240 
142 

309   234 
149   146 

290 
178 

1865. 

1872 

54 

57 

30 

31 

10 

8 

37 

21 

209 

130 

195 

145 

Crime,  on  the  other  hand,  seems  to  have  been  more  evenly  dis- 
tributed over  the  same  period,  the  number  of  prisoners  tried  at  the 
Assizes  at  the  two  extremes  of  the  same  period  being  as  follows : — 

Newcastle  . 
CarKsle 
Appleby 
Lancaster    . 
Manchester 
Liverpool    . 

On  the  Northern  Circuit  in  the  spring  of  1792  "there  were  86 
causes  to  be  tried  at  York,  one  of  which  was  a  boundary  cause  that 
lasted  sixteen  hours,  36  at  Lancaster,  and  40  to  50  prisoners  at 
each  place ;  but  Mr.  Justice  Buller  concluded  the  whole  Circuit  in 
three  weeks"  (Lord  Abinger's  Autobiography,  p.  49).  In  those 
days  the  Northern  Circuit  in  the  spring  included  only  Lancashire 
and  Yorkshire. 

With  this  increase  of  local  business  the  rare  "  provincial "  has 
blossomed  into  a  numerous  and  formidable  body,  and  places  like 
Liverpool  and  Manchester,  that  twenty  years  ago  possessed  their 
half-dozen  "  locals,"  now  reckon  their  local  Bars  of  over  60  at  each 
of  those  places,  while  every  considerable  town — Birmingham, 
Bristol,  Plymouth,  Leeds,  Newcastle,  Hull,  etc. — can  boast  of  its 
local  Bar.  Localizing  from  being  the  exception  is  becoming  the 
rule,  and  a  considerable  number  of  our  most  prominent  leaders 
have  graduated  as  ''  locals  " — including  the  late  official  head  of  the 
English  Bar  (Sir  John  Holker),  while  at  least  one  eminent  Queen's 
Counsel  deems  it  to  his  interest  to  remain  a  "  provincial" 
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Comparatively  few  of  the  members  of  any  Circuit,  under  the 
rank  of  Queen's  Counsel,  now  make  the  journey  from  London  as 
their  headquarters,  and  the  tendency  of  a  Circuit  in  these  days 
is  to  become  an  aggregation  of  local  elements,  having  different 
interests,  different  views  and  ties,  whose  contact  with  each  other 
rather  resembles  the  jarring  of  opposing  forces  than  the  harmonious 
working  of  one  compact  body.     There  is  not  the  same  feeling  of 
brotherhood  pervading  it,  and  the  meeting  of  the  different  Bars  is 
but  as  that  of  strange  tribes  or  clans  encountering  each  other,  each 
with  its*  peculiar  grievances,  prejudices,  and  jealousies.     For  them 
the  mess  is  no  longer  a  necessity,  but,  at  most,  a  luxury,  and  while 
it  is  a  convenience  to  a  few,  the  many  seem  to  view  it  and  its  attend- 
ant subscriptions  merely  as  an  objectionable  tax.     Those  on  whom 
devolves  the  duty  of  maintaining  its  character  either  will  not  or  do 
not  take  any  trouble  about  it ;   and  thus  when  the  chief  charac- 
teristic of  the  after-dinner  oratory  is  its  broadness,  and  its  most 
mirth-provoking  qualities  are  referable  to  the  same  source,  the 
fortunes  of  such  an  institution  must  be  on  the  wane,  and  the 
indifference  of  the  leaders  is  apt  to  pervade  the  whole  body.     With 
the  rise  of  local  Bars  many  of  the  old  rules  of  etiquette  have  of 
course  been  scattered  to  the  winds.     With  men  living  on  the  spot 
it  would  now  be  absurd  to  say  that  a  barrister  could  not  enter  an 
Assize  town  before  Commission  Day ;  the  old  rule  about  lodgings 
has  been  long  abrogated — though,  in  theory,  a  barrister  on  Circuit 
is  still  supposed  to  take  private  rooms  at  hotels ;  and  a  man  now 
makes  his  way  to  an  Assize  town  as  best  he  pleases.     In  fact  it  is 
difiScult  to  say  what  there  is  remaining  on  which  a  Circuit  Court 
could  adjudicate  with  effect ;  and  though  it  might  crush  a  weak  or 
an  unknown  man,  it  is  doubtful  whether  it  could  do  much  in  the 
case  of  a  powerful  one,  without  the  aid  of  the  regular  and  recognised 
authorities,  viz.  the  Inns  of  Court. 

Everything  seems  to  indicate  that  the  old  forms  of  Circuit  life — 
like  the  Circuits  themselves — are  no  longer  adapted  to  the  spirit  of 
the  age  and  are  doomed  to  change,  or  to  vanish  altogether.  There  is 
no  magic  in  a  name ;  it  will  prove  no  "  open  sesame  *'  to  reveal  the 
glories  of  the  past,  or  to  infuse  life  into  the  dry  bones  of  a  moribund 
institution.  Its  framework — it&  names  and  its  forms — remain,  like 
the  ivy-mantled  towers  of  the  Feudal  Castle,  to  remind  us  of  its 
former  glory ;  but  still,  however  interesting,  it  is  only  a  ruin,  and, 
as  the  author  of  "  Coningsby "  has  written,  "  the  age  of  ruins  is 
past"  Indeed,  the  proceedings  of  the  Circuit  Grand  Court  in  the 
present  day  are  very  much  like  the  revival  on  2nd  February  1880 
of  the  old  Temple  Feasts,  by  giving  a  reading  of  the  "  Twelfth  Night " 
originally  performed  in  the  Middle  Temple  Hall  in  1601-2,  and  to 
which  Ealeigh  and  Overbury  may  have  been  listeners.  The  old 
Hall  and  its  oaken  roof  are  still  there ;  but  after  the  lapse  of  nearly 
280  years,  however  grand  and  artistic  the  "  revival "  may  be,  it  is 
difficult  to  recall  the  spirit  of  the  past,  and  your  most  brilliant 
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efforts  appeal  to  it  in  vain ;  the  players'  voices  are  still  and  the 
echoes  of  their  applauding  audiences  have  long  ceased  to  linger 
round  the  spot. 

The  Grand  Court  is  so  intimately  associated  with  the  mess  that 
whatever  affects  the  one  must  react  on  the  other ;  and  when  men 
take  so  little  interest  in  the  mess  that  a  full  attendance  on  Orand 
Night  is  only  secured  by  the  sanction  of  a  fine,  and  on  ordinary 
occasions  extra  attractions  in  the  shape  of  dainties  fail  to  induce  a 
full  attendance,  while  caterers  require  guarantees  of  numbers,  and 
even  then  are  fain  to  be  rid  of  their  contracts,  the  interest  taken 
in  such  an  institution  is  evidently  not  great.  There  is  even  a  fear 
that  the  members  may  come  in  time  to  take  as  little  interest  in  the 
decrees  of  the  Grand  Court,  and  to  view  its  decisions  as  those  of  a 
clique  rather  than  of  the  whole  body. 

The  continuity  of  thought  and  tradition  has  been  broken — ^the 
times  and  the  men  have  changed,  and  with  them  the  habits  of 
society.  The  levelling  influences  of  travel  and  intercourse  have  pro- 
duced their  effect,  and  the  Bar  is  now  entered  upon  more  as  a  com- 
mercial speculation  and  as  a  means  of  living  than  from  any  exalted 
notion  as  to  its  position.  Its  rules  and  observances  have  come  to 
be  regarded  chiefly  from  the  utilitarian  point  of  view — from  their 
fitness  to  secure  the  end,  and  men  are  apt  to  ask  themselves  what 
all  these  mean.  In  the  effort  to  sustain  that  which  is  obsolete  and 
not  in  keeping  with  the  feelings  of  the  times,  men  seem  painfully 
conscious  of  the  undignified  rdle  they  are  playing,  and  the  result  is 
dulness  that  may  be  felt  and  a  sense  of  relief  when  the  farce  is  over. 

And  yet,  whatever  may  be  the  fate  of  the  Circuit  mess,  some- 
thing is  evidently  wanted  to  perform  similar  functions  to  those 
of  the  Grand  Court.  Mere  irregularity  does  not  make  a  man  a 
criminal,  and  mere  laxity  of  practice  will  not  subject  a  barrister  to 
disbarment  Some  means,  therefore,  are  wanted  of  checking  mere 
irregularities  as  distinguished  from  crimes  or  acts  that  merit 
punishment — of  admonishing  and  touching  lightly  those  things 
whose  consequences  might  be  too  serious  to  be  overlooked,  but  be 
too  venial  or  too  doubtful  to  warrant  severe  measures. 

This  duty  was  fitly  intrusted  to  the  Grand  Court,  which,  in  deal- 
ing with  its  members,  could  either  act  directly  by  tendering  advice 
or  waiuing;  or  negatively  by  declining  to  associate  with  a  delinquent, 
or  expelling  him  from  the  body.  But  in  cases  of  graver  import 
they  could  only  represent  them  to  the  Inns  of  Court,  and  leave 
those  bodies  to  deal  with  them  as  they  deserved.  If  the  Circuit 
and  its  organization  must  change,  as  seems  likely,  before  the  growth 
of  the  local  Bars,  the  members  of  the  Bar  must,  if  their  position 
and  interests  are  to  be  maintained,  adopt  some  means  of  supply- 
ing the  place  of  the  Grand  Court,  and  for  this  purpose  there  seems 
nothing  better  fitted  than  the  Council  of  Discipline  of  the  French 
Bar,  or  the  Dean  and  Council  of  the  Faculty  of  Advocates  in 
Scotland,  which  have  been  found  to  work  well  in  practice. 
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IN  PASSENGEES'  TICKETS. 

.{Continued  from  p,  485.) 

There  are  three  leading  cases  of  recent  years  in  which  the  question 
was  discussed  whether  a  passenger  is  bound  by  a  condition  in  his 
ticket  freeing  the  carrier  totally  or  partially  from  the  ordinary 
liability  of  carriers. 

In  the  case  of  Zunz  v.  South-Eastern  Railway  Company  (L.  R  4 
Q.  B.  539)  the  plaintiff  took  a  ticket  of  the  defendants'  company 
to  be  conveyed  as  a  passenger  from  London  to  Paris,  on  which  was 
printed :  ''  The  South-Eastern  Bailway  Company  is  not  responsible 
for  loss  or  detention  of,  or  injury  to,  luggage  of  the  passenger 
travelling  by  this  through  ticket,  except  while  the  passenger  is 
travelling  by  the  South-Eastern  Bailway  Company's  trains  or 
boats."  The  luggage  was  lost  off  the  company's  own  line.  The 
memorandum  not  being  signed,  the  Bailway  and  Canal  Traffic  Act 
would  have  protected  the  passenger  if  it  had  applied,  but  the 
Court  held  that  the  Act  did  not  apply  to  any  line  except  that 
worked  by  the  company.  Consequently,  the  passenger  had  to  fall 
back  on  his  rights  at  common  law.  The  Court  held  he  had  no 
case. 

Chief-Justice  Cockburn  said:  "However  harsh  it  may  appear 
in  practice  to  hold  a  man  liable  by  the  terms  and  conditions  which 
may  be  inserted  in  some  small  print  upon  the  ticket,  which  he 
only  gets  at  the  last  moment  after  he  has  paid  the  money,  and 
when  nine  times  out  of  ten  he  is  hustled  out  of  the  place  at  which 
he  stands  to  get  his  ticket  by  the  next  comer — ^however  hard  it 
may  appear  that  a  man  shall  be  bound  by  conditions  which  he 
receives  in  such  a  manner,  and,  moreover,  when  he  believes  that 
he  has  made  a  contract  binding  the  company  to  take  him,  subject 
to  the  ordinary  conditions  of  the  general  contract,  to  the  place  to 
which  he  desires  to  be  conveyed — still  we  are  bound  on  the 
authorities  to  hold  that  when  a  man  takes  a  ticket  with  conditions 
on  it,  he  must  be  presumed  to  know  the  contents  of  it,  and  must 
be  bound  by  them." 

In  the  case  of  Henderson  v.  Stevenson  (2  Bettie  (H.  L),  71), 
which  came  up  on  appeal  to  the  House  of  Lords  from  the  Second 
Pivision  of  the  Court  of  Session,  this  passage  was  cited,  but  it  was 
distinctly  repudiated  as  a  correct  version  of  the  law. 

In  Henderson's  case  the  passenger  took  a  ticket  by  a  steamer 
from  Dublin  to  Whitehaven.  On  the  back  of  the  ticket  was 
printed  these  words :  "  This  ticket  is  issued  on  the  condition  that 
the  company  incur  no  liability  whatever  in  respect  of  loss,  injury, 
or  delay  to  the  passenger  or  to  his  luggage,  whether  arising  from 
the  act,  neglect,  or  default  of  the  company  or  their  servants  or 
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otherwise."  There  was  nothing  on  tlie  face  of  the  ticket  directing 
attention  to  what  was  on  the  back.  In  the  company's  office  a 
general  notice  was  hung  up  containing  a  similar  condition.  The 
pursuer  had  not  read  either  the  notice  on  the  back  of  the  ticket 
or  the  notice  in  the  company's  office.  The  vessel  was  wrecked 
and  the  luggage  was  lost.  The  House  of  Lords,  affirming  the 
decision  of  the  Court  of  Session,  held  the  pEissenger  was  not  bound 
by  the  condition.  Their  Lordships  said  there  was  no  authority 
for  holding  that  such  a  condition  was  binding.  Cases  like  those  of 
Shaw,  Chippendale,  Austin,  and  Carr,  where  the  ticket  was  signed 
by  the  consignor,  or  where  the  ticket,  condition  and  all,  was  founded 
on  in  the  declaration  as  constituting  the  contract,  had  no  applica- 
tion to  a  case  where  the  condition  was  not  only  not  signed  but  was 
not  known,  and  where  it  was  not  only  not  founded  on  as  part  of 
the  contract  but  was  repudiated.  One  ground  for  the  decision  was 
the  specialty  that  the  contract  was  complete  on  the  face  of  the 
ticket,  and  on  the  face  of  the  ticket  no  reference  was  made  to  the 
condition  on  the  back.  But  the  main  ground  of  the  decision  and 
the  broad  general  principle  laid  down  was  that  there  must  be 
assent,  and  that  it  lay  upon  the  contracting  party  seeking  to  limit 
his  liability  to  prove  the  assent ;  and  further,  that  no  presumption 
of  assent  arises  from  the  fact  that  such  a  condition  has  been  handed 
to  the  passenger  without  any  means  being  taken  to  draw  his  atten- 
tion to  it,  and  when,  as  a  matter  of  fact,  he  has  been  in  ignorance 
of  it. 

Lord  Cairns  said,  "I  asked  with  some  anxiety  what  was  the 
authority  for  the  proposition  that  a  member  of  the  public  was  to 
be  supposed  to  have  contracted  under  these  circumstances  in  that 
way,  and  I  have  listened  with  great  attention  to  all  the  authorities 
that  have  been  cited."  And  his  Lordship  intimated  that  none  of 
the  cases  went  to  such  an  extent,  that  "  in  all  there  might  indeed 
be  a  question  what  was  the  construction  of  the  contract  or  how 
far  the  contract  was  valid.  But  there  could  be  no  question  what- 
ever that  the  contract,  such  as  it  was,  was  asserUed  to  and  was  entered 
into  by  the  person  who  received  the  ticket."  In  fact,  the  element 
of  assent  was  present  in  these  cases,  and  that  evidently  is  the 
element  which  the  Lord  Chancellor  thought  all-important.  His 
Lordship  added  that  "  it  would  be  extremely  dangerous,  not  merely 
with  regard  to  contracts  of  this  description,  but  with  regard  to  all 
contracts,  if  it  were  to  be  held  that  a  document,  complete  upon  the 
face  of  it,  can  be  exhibited  as  between  two  contracting  parties,  and 
without  any  knowledge  of  anything  besides,  from  the  mere  circum- 
stance that  upon  the  back  of  that  document  there  is  something  else 
printed  which  has  not  actually  been  brought  to  and  has  not  come 
to  the  notice  of  one  of  the  contracting  parties,  that  contracting 
party  is  to  be  held  to  have  assented  to  that  which  he  has  not  seen, 
of  which  he  knows  nothing,  and  which  is  not  in  any  way  ostensibly 
connected  with  that  which  is  printed  or  written  upon  the  face  of 
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the  contract  presented  to  him."  In  conclusion  the  Lord  Chancellor 
said  the  question  did  not  depend  upon  any  technicality  of  law  or 
upon  any  careful  examination  of  decided  cases.  The  question  was 
simply  one  of  common  sense.  "  Can  it  be  held  that  any  person — 
unless  he  is  in  default,  unless  something  is  said  to  him  referring 
him  to  some  place  where  he  will  find  terms  applicable  to  the  con- 
tract he  is  entering  into — has  entered  into  a  contract  containing 
terms  which,  de  facto,  he  does  not  know,  and  as  to  which  he  has 
received  no  notice  that  he  ought  to  inform  himself  upon  them?  It 
appears  to  me  to  be  impossible  that  that  can  be  held."  Lord 
Chelmsford  was  equally  decided  upon  the  point  before  the  House 
and  upon  the  principle  which  must  regulate  such  cases.  "The 
liability  of  the  company  by  law  to  a  passenger  is  to  carry  and  con- 
vey him  with  reasonable  care  and  diligence.  ...  Of  course  any 
person  may  enter  into  an  express  contract  with  them  to  dispense 
with  this  obligation  and  to  take  the  whole  risk  of  the  voyage  on 
himself.  And  this  contract  may  be  established  by  a  notice  exclud- 
ing liability  for  the  want  of  care  or  negligence,  or  even  the  wilful 
misconduct  of  the  company's  servants,  if  assented  to  by  the  passenger. 
But  by  a  mere  notice  without  such  assent  they  can  have  no  right 
to  discharge  themselves  from  performing  what  is  the  very  essence 
of  their  duty,  which  is  to  carry  safely  and  securely,  unless  prevented 
by  unavoidable  accidents.  I  think  such  an  exclusion  of  liability 
for  negligence  cannot  be  established  without  very  clear  evidence  of 
the  notice  having  been  brought  to  the  knowledge  of  the  passenger, 
and  of  his  having  expressly  consented  to  it.  The  mere  delivery  of 
a  ticket  with  the  conditions  indorsed  upon  it  is  very  far,  in  my 
opinion,  from  conclusively  binding  the  passenger."  Lord  Hatherley 
and  Lord  O'Hagan  gave  similar  opinions ;  the  latter  learned  Lord 
observing  that  "  when  a  company  desires  to  impose  special  and 
most  stringent  terms  upon  its  customers  in  exoneration  of  its  own 
liability,  there  is  nothing  unreasonable  in  requiring  that  those  terms 
shall  be  distinctly  declared  and  accepted,  and  that  the  acceptance 
of  them  shall  be  unequivocally  shown  by  the  signature  of  the 
contractor." 

Lord  Chelmsford  and  Hatherley  took  an  additional  ground,  viz. 
that  the  ticket  does  not  form  part  of  the  contract — that  the  contract 
is  complete  upon  the  fare  being  paid  and  before  the  ticket  is  handed 
to  the  passenger.  There  is  a  good  deal  to  be  said  in  favour  of  this 
view  of  the  matter.  A  ticket  seems  rather  to  be  a  matter  of  con- 
venience for  the  regulation  of  the  railway  company's  traffic.  It  is 
a  token  by  which  the  company  informs  its  servants  that  it  is  their 
duty  to  pass  the  traveller  along  the  line  to  his  destination.  If  you 
hire  an  ordinary  conveyance  no  ticket  is  issued,  but  the  contract  is 
complete  all  the  same.  In  the  old  coaching  times  no  ticket  was 
issued ;  as  a  rule,  the  passenger  was  booked  and  a  copy  of  the 
waybill  was  handed  to  the  coachman  or  the  guard  without  the 
passenger  knowing  anything  about  the  matter.    It  is  only  because 
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of  the  enomioas  increase  of  passenger  traffic  that  this  system  has 
heen  discontinned  and  the  system  of  tickets  has  been  introduced. 
Farther,  as  a  matter  of  fiict^  we  know  that  people  do  not  look  at 
their  tickets  until  after  they  are  in  the  train,  and  then  only  when 
they  are  nearing  their  destination,  where  they  require  to  give  them 
up.  How  can  that  be  a  part  of  the  contract  of  which  people  are 
not  aware  until  the  contract  is  nearly  executed  ?  It  may  be  added 
that  a  ticket  derk  will  not  give  you  a  ticket  untQ  the  money  is 
paid.  How  can  that  be  reguded  as  part  of  the  contract  which  you 
do  not  know  of,  and  which  the  railway  company  will  not  allow  you 
to  know  of  until  the  money  is  paid  ? 

There  is  one  special  reason  in  the  case  of  railway  companies 
against  any  presumption  of  knowledge  of  or  assent  to  a  condition  in 
the  ticket.  We  all  know  the  facilities  which  railway  companies 
afford  for  the  purchase  of  tickets.  In  the  case  of  Hu  London  and 
Brighton  Bailway  Co.  v.  WaUm  (3  C.  P.  Div.  29),  Lord  Coleridge 
remarked,  "No  information  is  afforded  by  the  case  as  to  the 
facilities  afforded  by  these  companies  for  the  purchase  of  tickets. 
But  judges  cannot  strip  themselves  of  their  ordinary  knowledge. 
It  is  at  least  possible  (numerous  examples  show  that  it  is  highly 
probable)  that  tickets  are  sold  by  it  with  an  almost  contemptuous 
disr^ard  of  the  commonest  convenience  of  the  public.  A  single 
small  hole,  open  often  only  just  as  the  train  is  starting,  round 
which  hole  a  struggling  and  eager  crowd  congr^ate,  so  numerous 
and  so  hurried  that  decent  comfort  and  inquiry  are  out  of  the 
question,  is  the  common  facility,  if  facility  it  must  be  called,  to 
which  railway  companies  intrusted  by  Parliament  with  a  carrying 
monopoly  subject  the  long-suffering  people  of  this  country." 

In  the  case  of  Burke  v.  Sawth-Eastern  Bail^oay  Company  (L.  R  5 
C.  P.  Div.  1)  a  decision  was  pronounced  which  we  do  not  think  re- 
concilable with  the  principles  laid  down  in  Henderson  v.  Stevenson 
(although  the  judges  studiously  disclaimed  any  intention  to  impugn 
the  authority  of  that  judgment),  and  which  shows  a  tendency  on 
the  part  of  the  English  judges  to  cling  to  their  old  artificial 
doctrine,  which  we  had  thought  had  received  its  coup  de  grace  from 
the  House  of  Lords  in  HendersorCs  case.  Evidently  there  has  been 
a  tendency  to  hark  back  to  the  doctrine  of  special  acceptance,  with 
the  old  tendency  to  retain  the  name  of  special  contract.  The 
plaintiff  took  a  ticket  of  the  South-Eastern  Bailway  Company  firom 
London  to  Paris.  He  received  a  book  of  coupons  of  eight  pages, 
on  the  cover  of  which  were  the  words, "  Cheap  return  ticket,  London 
to  Paris  and  back,  second  class,"  and  some  statements  as  to  the 
period  within  which  the  ticket  was  available.  No  reference  was 
made  to  the  inside  of  the  book  or  to  anything  elsa  On  one  of 
the  inside  pages  was  a  condition  stating  that  ''each  company 
incurs  no  responsibility  of  any  kind  beyond  what  arises  in  connec- 
tion with  its  own  trains  and  boats."  The  plaintiff  was  injured  on 
a  French  line.     He  brought  an  action  against  the  company,  and 
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at  the  trial  swore  that  he  had  not  read  and  did  not  know  of  the 
condition.    The  jury  gave  a  verdict  in  his  favour.    The  Court  of 
Common  Pleas,  without  calling  on  the  coimsel  for  the  company, 
gave  judgment  for  them.    In  cUstinguishing  the  case  from  Hender- 
son V.  Stevenson,  Lord  Coleridge  said  in  that  case,  "It  was  said 
that  one  side  only  was  to  be  taken  as  the  contract,  because  there 
was  no  reference  to  the  other  side^  and  that  the  jury  must  be  taken 
to  have  found  that  the  plaintiff  had  a  right  to  assume,  and  did 
assume,  that  the  one  side  contained  the  whole  contract  .  .  .  The 
House  of  Lords  assumed  that  the  whole  contract  was  contained 
on  the  one  side  of  the  one  piece  of  paper.  .  .  .  The  facts  here  are 
entirely  different.  .  .  .  Here  is  a  smcdl  book  with  many  pages,  and 
it  is  admitted  that  the  whole  of  the  leaves  are  during  the  continu- 
ance of  the  contract  to  be  made  use  of,  and  the  peissenger  cannot 
turn  over  the  first  sheet  and  make  use  of  the  first  coupon  without 
having  under  his  eyes  the  condition  on  which  the  defendants  rely. 
It  cannot  be  contended  that  the  first  sheet  forms  the  whole  con- 
tract, because  it  was  admitted  that  the  coupons  form  part  of  the 
contract"     (If  counsel  did  admit  this  they  surrendered  a  good 
point,  and   considering  the   opinions  of  Lords   Chelmsford  and 
Hatherley  in  Henderson's  case,  their  verdancy  is  quite  refreshing.) 
''Then  if  the  first  page  and  all  the  coupons  form   part  of  the 
contract,  on  what  ground  is  page  2  to  be  rejected  ?    The  defen- 
dants might  fairly  say, '  This  is  the  contract,  we  contract  on  no 
other  terms  than  these,  the  plaintiff  has  taken  this  contract  .  .  . 
By  the  ordinary  application  of  eyesight  he  might  have  seen  the 
condition/    The  mere  fact  of  his  not  choosing  to  read,  or  even  of 
his  not  having  read  the  term,  which  waa  not  concealed  from  him, 
is  no  ground  whatever  for  rejecting  that  any  more  than  any  other 
part  of  the  contract."    Now  it  is  admitted  that  in  Henderson's  case 
one  specialty  of  the  case  to  which  Lord  Cairns  referred  was  that 
''  there  was  no  reference  whatever  upon  the  face  of  the  ticket  to 
anything  other  than  what  was  written  on  the  face.     Upon  that 
which  was  given  to  the  passenger,  and  which  he  read,  and  of  which 
he  was  aware,  there  was  a  contract  complete  and  self-contained 
without  reference  to  anything  de  hors!'    But  as  we  have  already 
seen  from  the  passages  quoted,  this  was  not  the  only  ground  on 
which  the  judgment  of  the  Court  or  the  opinion  of  Lord  Cairns 
was  based.    Indeed  it  was  not  the  ground  at  all     The  ground  was 
that  assent  is  necessary  and  assent  was  not  given.     Any  stress 
laid  upon  the  circumstance,  which  Lord  Coleridge  regards  as  the 
turning-point  of  the  case,  was  given  to  it  in  considering  whether  in 
the  circumstances  there  was  any  presumption  of  that  knowledge, 
the  importance  of  which  consists,  and  consists  alone,  in  its  being  a 
necessary  element  of  assent    Are  not  these  words  of  Lord  Cairns 
in  Henderson's  case  as  applicable  to  the  case  of  Bwrke  as  if  they  had 
been  expressly  intended  to  meet  that  case  ?    ''  Can  it  be  held  that 
any  person — unless  he  is  in  default,  unless  something  is  said  to  him 
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referring  him  to  some  place  where  he  will  find  terms  applicable  to 
the  contract  he  is  entering  into-— has  entered  into  a  contract  con- 
taining terms  which,  defcLcto,  he  does  not  know,  and  as  to  which  he 
has  received  no  notice  that  he  ought  to  inform  himself  upon  them  ?" 
The  Common  Pleas  Division  in  Burke's  case  thought  that  could  be 
held,  and  did  hold  it.  In  that  case  nothing  was  said  to  the  passen- 
ger referring  him  to  some  place  where  he  would  find  terms  appli- 
cable to  the  contract  he  was  entering  into.  The  alleged  contract 
did  contain  terms  vf\i\c\  de  facto,  he  did  not  know,  and  as  to  which 
he  received  no  notice  that  he  should  inform  himself. 

In  Henderson's  case  the  passenger  was  not  to  know  that  there 
was  anything  else  on  the  ticket  than  what  appeared  on  the  face, 
while  in  Burkes  case  the  passenger  knew  there  must  be  something 
more  in  this  book  of  eight  pages  than  what  appeared  on  the  £ace. 
But  how  was  he  to  know  that  the  book,  among  other  matter,  con- 
tained a  condition  limiting  the  liability  of  the  company  ?  Indeed, 
as  regards  any  presumption  of  knowledge  from  the  position  of  the 
condition  on  the  ticket,  Henderson's  case  was  a  stronger  case  for 
the  company  than  Burke's,  A  passenger  is  more  likely  to  see  a 
condition  on  one  of  the  two  sides  of  a  ticket  than  to  see  it  lurking 
among  other  matter  in  the  inside  of  a  little  book.  It  was  no 
doubt  by  inadvertence  that  the  condition  was  placed  where  it 
was,  but  if  the  company  had  planned  it  they  could  not  have  adopted 
any  better  means  of  destroying  the  chance  of  the  passenger's  at- 
tention being  called  to  it.  On  the  first  page  of  the  book  there  was 
a  notice  about  the  time  during  which  the  ticket  was  available 
twice  as  long  as  the  condition  about  liability;  and  a  passenger 
would  naturally  think  that  here  he  had  before  him  all  the  informa- 
tion it  was  necessary  for  him  to  have.  We  cannot  help  asking, 
why  did  not  the  company  print  both  notices  on  the  face  of  the 
ticket  ? 

In  this  case  of  Burke  it  seems  to  us  that  the  judges  of  the  Com- 
mon Pleas  Division  acted  in  a  hide-bound  spirit,  refused  to  alter 
their  preconceived  notion  upon  the  subject  except  to  the  narrow 
limits  of  the  particular  point  decided  in  Henderson's  case,  utterly 
ignoring  the  principle  upon  which  the  particular  point  was  decided 
— a  principle  expressed  in  the  clearest  and  in  the  most  perspicuous 
language  conceivable. 

The  conclusion  of  the  whole  matter  is  this,  that  a  railway  com- 
pany seeking  to  get  rid  of  its  common-law  liability,  which  is  an 
incident  of  its  practical  monopoly,  must  obtain  the  assent  of  the 
passenger.  What  amounts  to  assent  is  a  question  of  fact  for  the 
jury  or  the  judge  acting  as  a  jury.  Knowledge  is  indispensable  to 
assent.  When  knowledge  is  to  be  inferred  from  the  circumstances 
of  the  case,  and  when  assent  is  to  be  inferred  from  knowledge, 
these  are  questions  of  fact.  A  passenger  is  entitled  to  refuse  assent. 
Suppose  a  passenger  is  departing  with  the  last  train  on  a  Satur- 
day night,  and  the  ticket  clerk  informs  him  that  the  company 
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issued  tickets  only  on  the  condition  that  they  would  not  be  liable 
for  any  damage,  the  passenger  would  be  entitled  to  refuse  assent 
to  this  condition  and  to  travel  under  protest.  How,  it  may  be 
asked,  is  a  carrier  to  certiorate  the  passenger  that  he  intends  to 
limit  his  liability  ?  Certainly  not  by  merely  printing  a  condition 
in  small  letters  on  the  back  of  a  ticket  or  inside  a  book  of  coupons, 
which  as  a  rule  people  never  look  at,  and  indeed  have  not  an 
opportunity  of  looking  at.  Any  effective  certioration  of  the 
limitation  of  liability  must  be  given  timeously,  and  must  not  be 
slipped  in  on  the  sly.  It  might  be  given  not  at  the  last  moment, 
and  it  might  be  given  in  a  conspicuous  manner,  just  in  the  same 
way  as  the  advertisements  about  Thorley's  Food  for  Cattle  and  the 
other  wonders  of  pictorial  art  are  displayed  for  the  edification  of 
weary  travellers  waiting  for  the  next  train  at  a  roadside  station. 
If  a  passenger  were  thus  certiorated  of  the  terms  on  which  the 
carrier  undertook  to  carry  him,  and  time  after  time  did  travel 
without  objection,  it  would  be  difficult  to  show  that  he  had  not 
assented. 

One  remark  may  be  added,  and  that  is  in  regard  to  excursion 
trains.  A  railway  company  may  undertake  to  convey  passengers  at 
a  much  less  rate  than  the  ordinary  rate.  In  such  a  case  it  would 
seem  to  be  the  passenger  s  outlook  to  know  on  what  conditions  he 
is  being  carried.  The  railway  company  in  such  a  case  is  not 
acting  as  an  ordinary  carrier. 

NoU. — The  case  of  Thompscm  v.  The  Royal  Mail  Steam  Packet  Co.,  referred  to 
as  an  unreported  case  in  the  previous  portion  of  the  above  article  {ante,  p. 
476),  is  important  in  showing  tne  extreme  lengths  to  which  some  of  the  English 
judges  have  gone  in  maintaining  the  principle  that  a  bargain  is  a  bargain,  and 
also  in  forgetting  what  the  bargain  was. 

The  action  was  brought  to  recover  damages  for  the  loss  of  a  passenger's  box. 
The  plaintiff  was  a  passenger  from  Southampton  to  Colon  in  the  defendants' 
steamship  Elbe.  One  of  the  conditions  printed  on  the  face  of  the  ticket 
which  the  plaintiff  signed  was  that  the  company  would  not  be  answerable  for 
loss,  damage,  or  detention  of  haggage  imder  any  circumstances.  Another 
further  condition  was  that  the  company  should  be  at  liberty  to  land  any  pas- 
senger suffering  from  infectious  disease.  The  box  in  question  was  placea  in 
the  hold  and  labelled  "  Colon."  Some  days  after  the  Elbe  sailed  the  plaintiff 
was  taken  ill  with  typhoid  fever,  and  was  landed  at  Kingston,  Jamaica,  insen- 
sible. His  box  was  also  landed  on  the  wharf  by  the  defendants,  but  the 
plaintiff  never  heard  or  saw  anything  of  it  afterwards. 

The  Court  held  that  the  company  was  not  liable.  The  Lord  Chief  Baron 
Kelly  observed  inter  alia  that  he  would  not  say  there  was  not  some  degree  of 
negligence  in  this  case.  Whether  or  not,  he  would  not  hold  the  company 
liable  without  the  authority  of  the  House  of  Lords  that  such  stipulations  were 
wholly  void.  Baron  Bramwell  concurred,  and  said  that  he  did  not  approach 
the  question  wholly  unprejudiced,  as  he  thought  the  companies  hact  been 
somewhat  unfairly  treated.  If  he  appeared  to  disagree  with  the  ITouae  of  Lords, 
he  did  so  with  the  greatest  respect  for  that  tribunal,  whose  decisions  had 
always  commanded  the  greatest  respect  from  him.  The  contract  must  be 
strictly  construed.  "  They  were  asked  to  say  that  people  could  not  make  their 
own  bargains  ;  the  Courts  must  make  them  for  them.*' 

With  great  deference  to  the  judges  of  the  Court  of  Exchequer,  we  do  not 
think  that  they  rightly  construed  the  bargain  between  the  passenger  and  the 
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carrier.  There  was  no  condition  protecting  the  company  acainBt  nuscondncty 
and  what  they  did  amounted  to  that.  They  were  not  merefy  n^ligent :  they 
did  something  positiyely  wrong.  It  was  not  a  case  of  mere  ^  loss  "  of  luggage. 
If  the  carrier  had  pitched  the  Kiggage  overboard,  we  cannot  see  how  he  would 
have  escaped  liabinty  on  account  of  the  condition  making  him  not  liable  for 
negligence.  When  the  carrier  landed  the  luggage  on  the  whazf  along  with  an 
insensible  patient,  the  luggage  to  be  taken  possession  of  by  any  genfienan  of 
colour  or  eentieman  of  character  loafing  about  the  quay,  what  was  the  difference 
between  uus  and  pitching  the  lugga^  oyerboard  ? 


CorreBponbenre* 


INEQUALITY  OF  SENTENCES. 

{To  the  Editor  of  the  ''  Journal  of  Juritprudenee,'^ 

Sm, — Allow  me  to  draw  the  attentioxi  of  your  readers  to  the 
unnecessarily  severe  state  of  the  law  relating  to  petty  offences  of 
theft,  and  the  painful  scenes  that  are  continually  occurring  at  the 
Circuit  Courts  in  provincial  towns,  in  consequence  of  the  custom 
prevailing  among  the  Justiciary  Judges  of  visiting  each  succeeding 
offence  of  theft,  however  petty,  with  a  rapidly  increasing  severity 
of  sentence  till  it  amounts  to  neither  more  nor  less  than  laying 
the  law  open  to  the  reproach  of  gross  and  useless  harshness.  The 
custom  appears  to  be  one  handed  down  from  ancient  times,  and 
long  of  dying,  as  all  legal  customs  are,  till  swept  away  by  some 
dignitary  of  the  law  with  a  mind  of  more  than  ordinary  force  and 
independence,  or  by  the  voice  of  humanity  speaking  through  the 
statute-book.  A  case  of  the  kind  referred  to  occurred  at  the  last 
Circuit  Court  held  at  Ayr,  when  a  young  woman  was  placed 
at  the  bar  on  a  charge  of  stealing  some  clothing  from  a  public- 
house,  aggravated  by  five  previous  convictions.  Counsel  stated  on 
her  behalf  that  since  her  liberation  on  a  ticket  of  leave  in  January 
1877,  granted  from  the  remainder  of  a  sentence  of  seven  years' 
penal  servitude  pronounced  in  April  1872,  she  had  been  living 
without  offence,  and  that  the  offence  charged  had  taken  place  when 
she  was  under  the  influence  of  drink,  and  that  she  was  suffering 
from  a  delicate  state  of  health,  which  was  sufficiently  evident  from 
her  pale  and  emaciated  appearance.  A  sentence  of  seven  years' 
penal  servitude  was,  however,  repeated,  the  judge  stating  that  but 
for  what  had  been  stated  he  might  have  made  it  longer.  The 
sentence  was  felt  by  every  one  in  Court,  and  probably  not  least  by 
the  judge  himself,  as  a  most  painful  infliction,  and  all  appeared  to 
feel  that  the  law,  if  law  it  is,  rather  than  a  fixed  legal  custom,  is 
most  harsh  and  cruel,  and  it  was  evident  the  sighing,  sobbing  of 
the  woman  when  she  realized  the  blow,  raised  the  sympathies  of 
all  present  at  the  immoderate  punishment  meted  out  to  her.  Such 
scenes  almost  regularly  take  place  at  the  Circuit  Courts  as  they 
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come  round,  and  create  a  most  painful  impression  on  all  who 
witness  them  of  the  state  of  the  law  in  relation  to  such  cases.  The 
sentences  passed  on  the  woman  in  question  from  24th  October  1866 
to  3rd  September  1880,  and  all  for  offences  of  theft,  were  (1)  thirty- 
days,  (2)  twenty-one  days,  (3)  five  months,  (4)  twelve  months,  (5) 
seven  years,  (6)  seven  years,  and  besides  undergoing  the  sentences, 
excepting  such  part  of  the  longer  sentences  as  may  be  remitted  by 
ticket  of  leave  on  account  of  good  conduct,  she  would  have  to  be 
in  prison  awaiting  trial  in  the  four  last-mentioned  cases — two  of 
which  were  tried  by  a  Sheriff  and  jury  and  the  other  two  at  the 
Circuit — probably  on  the  aggregate  a  period  of  six  months  or  more. 
It  is  gratifying  to  see  that  there  are  some  having  the  administration 
of  the  law,  notably  Lord  Young,  who  decline  to  be  bouud  by  a 
custom  unsuited  in  its  severity  to  the  conditions  and  necessities  of 
the  times,  and  reserve  sentences  of  long  periods  of  penal  servitude 
not  for  women  committing  petty  thefts,  but  for  the  perpetrators  of 
crimes  of  violence,  cruelty,  and  heartless  villany. — I  am,  etc. 

Jos. 
[There  is  no  doubt  considerable  divergence  in  the  practice  of 
judges  dealing  with  similar  classes  of  offences,  and  it  is  a  subject 
which  has  of  late  engaged  public  attention  to  some  extent  in 
England.  While  some  judges  are  certainly  severe  in  their  sentences, 
there  can  be  as  little  doubt  that  others  err  in  the  opposite  direction; 
a  sentence  of  eight  months'  imprisonment,  for  instance,  for  a  case 
of  murderous  assault  being  as  much  too  lenient  as  a  long  period  of 
penal  servitude  is  too  severe  for  a  petty  theft.  Yet  this  was  the 
sentence  pronounced  not  long  ago  in  the  High  Court  of  Justiciary 
by  the  judge  whom  the  writer  of  the  above  letter  eulogizes  as 
reserving  sentences  of  long  periods  of  penal  servitude  for  perpe- 
trators of  crimes  of  violence.  Matters  will  probably  have  to  be  left 
much  as  they  are  at  present  until  we  get  the  long-talked-of  codifica- 
tion of  our  criminal  law. — Ed.  J,  of  J^ 


(Dbituarp. 


J.  CocKBURN  Christie,  Esq.,  W.S. — The  death  of  this  gentleman 
will  be  noticed  with  much  regret  by  aU  those  of  the  profession 
with  whom  he  came  in  contact,  that  is  to  say,  almost  the  whole 
body  of  solicitors.  Admitted  as  a  member  of  the  Society  of  Writers 
to  the  Signet  in  1838,  he  subsequently  became  clerk  to  Lord  Ivory, 
and  on  the  death  of  that  judge  he  was  appointed  an  official  searcher 
in  the  Register  House.  On  the  resignation  of  Mr.  Kinloch  in 
1868  he  was  made  Keeper  of  the  Eegister  of  Deeds,  and  when  Mr. 
George  Brown  Eobertson  died  in  1873  he  was  appointed  his  suc- 
cessor as  Deputy-Keeper  of  Records.    Of  particularly  gentle  man- 
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ners  and  obliging  disposition,  his  loss  will  be  much  felt  by  the 
frequenters  of  the  search-room  in  the  Begister  House,  where  he 
discharged  his  duties  till  within  a  few  months  of  his  death  with 
great  assiduity  and  acceptance. 

WiLLUM  Hart,  Esq.,  late  Procurator-Fiscal,  Glasgow. — ^The  death 
of  this  gentleman  is  announced  in  his  eightieth  year.  To  those 
who  have  practised  in  the  Glasgow  Circuit  Court  it  is  needless  to 
1  ecall  the  familiar  figure  of  Mr.  Hart :  since  his  retirement  in  1876 
his  presence  has  been  missed  at  his  wonted  place  at  the  tabla 
From  the  following  notice,  which  we  take  from  the  Glasgow  Herald^ 
it  will  be  observed  that  Mr.  Hart  was  engaged  for  a  very  long 
period  in  that  branch  of  the  profession  which  he  so  adorned.  We 
have  before  us,  as  we  write,  a  copy  of  the  memorial  to  the  Treasury 
referred  to  below,  and  amongst  the  very  laudatory  letters  which 
are  appended  to  it  are  one  or  two  which  contain  some  interesting 
information  as  to  the  manner  in  which  the  deceased  gentleman 
performed  his  duties.  Lord  Deas  says  in  a  letter  that  when  he 
was  Advocate-Depute  in- 1841,  he  brought  ninety-three  prisoners 
to  trial  at  the  circuit  in  January  of  that  year,  the  precognitions 
in  all  these  cases  having  been  prepared  by  Mr.  Hart.  Of  these 
prisoners  fifty-nine  were  transported,  thirty-three  were  imprisoned, 
only  one  escaping  by  a  verdict  of  not  proven.  A  similar  experi- 
ence occurred  to  his  Lordship  in  1848,  while  in  1847  out  of  122 
prisoners  only  two  succeeded  in  escaping  from  the  toils  of  justice. 
The  principal  details  of  Mr.  Hart's  career  are  given  in  the  foUowiiig 
notice :  "  Mr.  Hart  has  of  late  been  in  feeble  health,  and  has  now 
gone  to  his  rest  full  of  years  and  after  a  useful  and  honourable 
career.  He  was  a  native  of  Glasgow,  and  was  bom  in  the  first 
year  of  the  present  century.  In  1820  Mr.  Hart  entered  the 
department  of  Procurator-Fiscal  of  the  Lower  Ward  of  Lanarkshire, 
his  uncle,  the  late  Mr.  George  Salmond,  being  then  sole  procurator- 
fiscal.  He  continued  actively  engaged  in  the  department  from 
that  time  till  1825,  when  he  was  appointed  and  took  charge  as 
principal  assistant.  In  1846,  Mr.  Salmond  having  fallen  into 
delicate  health,  Mr.  Hart  was  appointed  procurator-fiscal,  being 
joined  in  1857  by  Mr.  John  Gemmel,  now  the  Stipendiary  Magis- 
trate for  the  city.  In  1855,  it  should  be  mentioned,  a  large  addi- 
tion was  made  to  the  duties  of  the  office,  in  consequence  of  the 
criminal  jurisdiction  of  the  magistrates  in  the  matter  of  precog- 
nition, previously  conducted  by  a  separate  procurator-fiscal,  being 
abolished  and  transferred  to  the  Sheriff  Court.  All  through  his 
lengthened  tenure  of  office,  Mr.  Hart  discharged  his  important 
duties  with  painstaking  care,  and  displayed  sound  judgment  and 
discretion  as  well  as  great  ability  in  dealing  with  the  many  difficult 
and  intricate  cases  which  came  before  him.  In  1876  he  retired  firom 
office  after  forty-nine  years'  service  on  behalf  of  the  Crown,  and 
has  since  lived  in  retirement.     Before  resigning  he  memorialized 
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the  Treasury  for  an  allowance,  his  application  being  supported  by 
cordial  letters  of  recommendation  from  Lords  MoncreifT,  Deas, 
Axdmillan,  Gifford,  and  others,  but  notwithstanding  the  strength  of 
his  case  the  pension  was  not  granted." 


^he  Mordli. 


Vaccination  Act  Amendment  Bill. — "The  Vaccination  Act  Amend- 
ment Bill/'  against  which  the  whole  medical  profession  has  so  em- 
phatically protested,  is  very  short  It  simply  provides  that  "  no 
parent  of  a  child  shall  be  Uable  to  be  convicted  for  neglecting  to 
take,  or  to  cause  to  be  taken,  such  child  to  be  vaccinated,  or  for 
disobedience  to  any  order  directing  such  child  to  be  vaccinated,  if 
either  (a)  he  has  been  previously  adjudged  to  pay  the  full  penalty 
of  twenty  shillings  for  any  of  such  ofifences  with  respect  to  such 
child,  or  (b)  he  has  been  previously  adjudged  to  pay  any  penalty 
for  any  of  such  offences  in  respect  of  such  child."  This  clause,  as 
we  learn  from  a  perusal  of  Mr.  Fry's  introduction  to  his  edition  of 
the  Acts,  is  word  for  word  the  same  as  a  clause  which  was  inserted 
in  the  Vaccination  Bill  of  1871 — now  the  Vaccination  Act,  1871 
(34  and  35  Vict.  c.  98) — and  passed  the  House  of  Commons,  but  was 
rejected  in  the  House  of  Lords  by  a  majority  of  one.  It  has  its 
origin  in  a  report  of  the  Select  Committee  of  the  House  of  Com- 
mons, which,  in  reporting  upon  the  Bill  of  1871,  after  pointing  out 
that  "the  public  opinion  of  the  neighbourhood  may  sympathize 
with  a  person  prosecuted,  and  may  in  consequence  be  excited 
against  the  law,  and  after  all,  though  the  parent  be  fined  or  im- 
prisoned, the  child  may  remain  unvaccinated,  in  which  case  the 
law  can  only  triumph  by  the  forcible  vaccination  of  the  child, 
could  not  recommend  that  a  policeman  should  be  empowered  to 
take  a  baby  from  its  mother  to  the  vaccine  station,  a  measure 
which  could  only  be  justified  by  extreme  necessity,"  but  "  would 
recommend  that  whenever  in  any  case  two  penalties  or  one  full 
penalty  have  been  imposed  upon  a  parent,  the  magistrates  should 
not  impose  any  farther  penalty  in  respect  of  the  same  child.*'  We 
cannot  accede  to  these  arguments.  The  Vaccination  Acts  of  1867 
and  1871  are  the  deliberate  expressions  of  the  will  of  the  Legis- 
lature, formed,  as  Mr.  Bruce  pointed  out  to  the  House  of  Commons, 
after  an  inquiry  (instituted  by  Sir  Benjamin  Hall  three  years  after 
the  passing  of  the  original  Compulsory  Act  of  1853)  "  as  exhaustive 
and  complete  as  ingenuity  could  devise."  The  only  possible 
amendments  appear  to  be  two,  either  (1)  to  compulsorily  vaccinate 
a  child  as  soon  as  the  child  can  be  safely  detached  from  its  mother 
for  that  purpose,  or  (2)  to  return  to  the  principle  of  permissive 
vaccination,  which  obtained  from  1840,  when  the  first  Vaccination 
Act  was  passed,  to  1853,  when  vaccination  was  first  made  com- 
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pulsory.  The  Vaccination  Acts  are  passed  for  the  benefit  not  of 
parents,  but  of.  their  children  and  of  the  public;  and  to  allow 
parents  to  buy  the  power  of  breaking  the  law  by  discontinuance  of 
a  penalty  for  a  continuing  offence  is  not  only  entirely  without  pre- 
cedent in  our  statutory  law,  but  a  distinct  encouragement  to  an  agi- 
tation the  most  fanatical  and  ignorant  in  our  history. — Law  Times, 

The  late  Mr,  Serjeant  Armstrong. — In  a  notice  of  this  distinguished 
member  of  the  Irish  Bar,  whose  death  was  recently  announced,  the 
Irish  Law  Times  relates  the  following  interesting  occurrence : — 

"  It  is  said  that  Mr.  Armstrong's  latent  talents  were  first  dis- 
covered by  the  following  incident :  '  It  happened  at  the  Wexford 
Assizes  that  a  little  boy  was  indicted  for  the  murder  of  a  play- 
fellow, and  being  in  humble  life,  his  friends  were  without  means  of 
employing  counsel  for  his  defence.  The  proof  of  his  guilt  depended 
on  circumstantial  evidence,  but  so  clear  that  there  was  no  hope  for 
the  boy.  He  had  the  brogues  that  belonged  to  the  murdered  boy ; 
he  had  a  knife  that  was  also  his,  and  a  ball  with  which  they  played. 
These  articles  were  found  with  him  directly  after  the  murder. 
Chief  Baron  Pennefather  assigned  young  Armstrong  as  counsel  to 
defend  the  lad.  Having  read  over  the  informations,  he  saw  what  a 
slender  hope  there  was  of  saving  the  boy's  life.  So  he  applied  that 
the  trial  might  be  postponed,  and  the  judge  assented.  During  the 
next  assizes  in  Clonmel  he  was  one  day  caught  in  a  shower  of  rain, 
and  taking  refuge  in  a  bootmaker's  shop  the  thought  struck  him 
to  ask  how  one  pair  of  boots  could  be  distinguished  from  another 
made  on  the  same  last,  and  the  bootmaker  informed  him  that 
identification  was  impossible,  except  with  regard  to  the  boots  on 
which  he  was  in  the  habit  of  putting  a  private  mark.  Here  was 
the  argument  against  conviction.  Then  as  to  the  knife,  there  were 
hundreds  of  the  same  kind  sold  by  every  pedlar.  When  the  assizes 
came  round  at  Wexford  he  cross-examined  the  Crown  witnesses 
with  telling  effect  in  reference  to  the  identity  of  the  brogues  and 
the  knife.  But  then  there  was  the  ball,  and  the  mother  of  the 
murdered  boy  Moore  swore  she  herself  made  it,  winding  it  ronnd 
a  piece  of  crumpled-up  brown  paper.  Surely  this  was  conclusive. 
Young  as  he  was  the  little  fellow  at  the  bar  saw  the  force  of  her 
evidence,  and  asked  to  see  his  counsel  Mr.  Armstrong  went  to  the 
side  of  the  dock  and  the  prisoner  whispered  in  his  ear,  "  I  unwound 
the  thread  and  put  it  on  again  on  a  cork  to  make  the  ball  hop."  At 
the  close  of  the  evidence  for  the  Crown  the  case  seemed  proved  to 
demonstration,  in  so  much  that  the  prosecuting  counsel  left  it  in 
the  hands  of  the  judge  and  jury.  But  Mr.  Armstrong  rose,  and  with 
great  power  of  analysis  sifted  the  evidence,  maintaining  that  the 
only  real  proof  was  that  in  reference  to  the  ball — "  My  client's  life 
hangs  upon  a  thread,  and  if  it  should  so  happen  that  the  thread  is 
wound  on  paper,  as  the  unfortunate  mother  of  the  youth  who  was 
murdered  describes,  then  my  case  is  lost.    Let  the  ball  be  unwound. 
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and  to  you,  gentlemen  of  the  jury,  I  commit  my  client's  safety." 
The  end  of  the  thread  was  handed  to  the  foreman  and  amid  breath- 
less stillness  it  was  unwound.  At  last  down  fell  the  cork,  and  a 
cheer  in  Court  proclaimed  the  safety  of  the  prisoner,  if  not  his 
innocence.*" 

Lord  Brougham, — In  an  article  in  the ,  Westminster  Beview  on  the 
Life  and  Times  of  Lord  Brougham,  it  is  said  that  his  first  pro- 
fessional business  in  Scotland  was  defending  prisoners  free  of 
charge,  who  were  too  poor  to  pay  a  lawyer.  On  the  first  occasion 
the  judge  of  assize  was  Lord  Eskgrove,  whom  Campbell  describes 
as  "  a  fooHsh  old  gentleman,  of  whom  ludicrous  stories  had  been 
told,  and  upon  whom  tricks  had  been  played  for  nearly  half  a 
century."  At  no  time  in  his  life  did  Brougham  care  to  grapple 
with  a  strong  judge ;  but  on  this,  his  first  appearance  in  Court,  he 
showed  the  propensity  which  ever  afterwards  he  exhibited,  to  take 
liberties  with  a  weak  one.  He  accordingly  perplexed  Lord  Eskgrove 
by  elaborate  arguments,  delivered  with  all  his  vehemence  and 
force  of  rhetoric,  and  with  apparent  sincerity  on  such  questions 
as  whether,  in  an  indictment  for  sheep-stealing,  it  is  necessary  to 
state  the  sex  of  the  stolen  animal;  whether  a  man  indicted  for 
stealing  a  pair  of  boots  can  be  convicted  of  stealing  a  pair  of  half- 
boots  ;  whether,  where  a  woman  made  her  husband  drunk,  and  he 
being  drunk  assaulted  her,  the  woman  was  not  the  causa  causans, 
or,  in  the  language  of  Scots  law,  art  and  part,  so  as  to  entitle  the 
husband  to  the  benefit  of  the  maxim  " volenti  non  Jit  injuria"  It 
was  not  without  difiSculty  that  the  prosecuting  advocate"  convinced 
the  not  very  clear-minded  judge  of  the  fallacy  of  Brougham's 
arguments,  and  his  Lordship  gave  this  utterance  to  his  feelings,  "  I 
declare  that  man  Broom  or  Brougham  is  the  torment  of  my  life." 
He  afterwards,  as  Cockbum  tells  us,  gave  Brougham  the  name  of 
the  Harangue.  The  general  election  being  over,  Brougham  found 
it  necessary  to  turn  again  to  the  law.  He  became  a  pupil  of  Mr. 
Tindal,  who  was  afterwards  one  of  his  juniors  in  the  Queen's  case, 
and  subsequently  Chief-Justice  of  Common  Pleas.  Here  he  formed 
the  acquaintance  of  ?* James  Parke,  afterwards  a  Baron  of  the 
Exchequer,  and  Lord  Wensleydale.  Two  men  more  opposite  to 
each  other  than  Brougham  and  Parke  could  not  be  found — 
Brougham,  brilliant  and  ambitious,  but  wanting  steadiness  and 
discretion ;  Parke,^slow,  plodding,  cautious,  and  persevering.  With 
Brougham,  politics,  literature,  and  science  shared  his  energies  with 
the  law.  To  Parke,  law  was  "  all  in  all"  We  have  heard  that 
shortly  before  his  death  a  lady  said  to  him,  "  I  wonder  with  your 
great  mind,  Baron,  you  have  never  written  anything."  "  Written 
anything!"  was  the  astonished  answer,  "why,  my  dear  madam,  I 
have  written  the  judgments  in  the  volumes  of  Meeson  and  Welsby, 
and  they  will  remain  long  after  the  perishable  literature  of  the 
present  time  has  passed  away." 
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Learning  to  pass  Sentence. — When  Judge  Manniere  was  on  the 
circuit  bench,  says  an  American  paper,  a  German  from  one  of  the 
interior  towns  of  the  country,  who  had  just  been  elect-ed  as  justice 
of  the  peace,  but  had  never  tried  a  case,  came  into  his  court  to 
witness  a  trial,  so  that  he  might  know  how  to  proceed  when  he 
should  be  called  upon  to  administer  justice.  It  so  happened  that 
he  was  present  during  the  last  day  of  the  celebrated  Hopps' 
murder  trial,  and  heard  Judge  Manniere  sentence  Hopps  to  be 
hung.  About  ten  days  after  this  his  first  case  came  on  for  trial. 
It  was  upon  a  note  of  hand,  and  amounted  to  $12.25.  Adressing 
himself  to  the  defendant  Haas,  he  said,  ''  Stand  up !  What  has 
the  prisoner  to  say  why  the  sentence  of  the  Court  should  not  be 
pronounced  upon  him?"  The  poor  defendant,  frightened  by  the 
solemn  manner  of  the  justice,  said  he  had  nothing  to  say.  ''  Then," 
said  the  justice,  "  it  is  the  sentence  of  the  Court  that  you  pay  to 
the  plaintiff,  John  Dedrich,  the  sum  of  $12.25  and  $2.30  costs, 
and  may  God  Almighty  have  mercy  on  your  soul !" 

Judicial  Behaviour, — Judicial  thinking  aloud  is  one  of  the  vices 
of  our  modern  judicial  system.  The  vigorous  reporter  who  presents 
almost  verbatim  in  the  columns  of  the  Times  the  doings  of  the  Court 
of  Appeal  at  Westminster,  shows  very  clearly  to  what  arguments 
in  courts  of  law  have  been  reduced.  A  running  fire  of  questions 
from  three  astute  judges  is  not  an  ordeal  through  which  any  counsel 
ought  to  be  expected  to  pass  in  advocating  a  client's  cause,  and  we 
think  that  the  judges  of  half  a  century  ago  would  open  their  eyes 
with  amazement  if  they  could  peruse  a  faithful  report  of  proc^- 
ings  in  any  of  our  courts  of  law.  The  minority  of  judges  in  the 
present  day  have  the  faculty  of  listening.  The  majority  utter  their 
thoughts  and  their  criticisms  freely  as  they  go  along.  The  conse- 
quence must  be,  that  arguments  become  much  inflated  without  any 
compensating  advantage.  The  only  consolation  is  that  the  evil 
cannot,  increase  in  magnitude. — Law  Times, 

Boring  for  Water, — Judge  Eastman,  of  Manchester,  related  that 
at  one  time  General  Franklin  Pierce  was  opposed  to  the  Hon.  Natt 
Hubbard  in  some  cause  in  a  New  Hampshire  court.  The  general's 
strong  point  was  his  influence  over  a  jury,  and  in  a  particular  case 
the  eyes  of  every  juryman  were  suffused  with  tears  by  his  pathetic 
pleading.  Mr.  Hubbard,  in  a  gruff  voice,  said,  in  his  reply, 
"  Gentlemen  of  the  jury,  understand  that  /am  not  boring  for  watery 
And  this  opening  completely  neutralized  the  efiect  of  the  general's 
eloquence. —  Western  Jurist, 

A  life  of  the  late  Lord  Campbell  is  being  prepared  for  the  press 
by  his  daughter,  the  Hon.  Mrs.  Hardcastle.  The  work,  which  will 
be  in  two  volumes,  will  contain  selections  from  Lord  Campbell's 
autobiography,  as  well  as  from  his  journals  and  letters. 
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SHERIFF  COURT  OF  FORFAR. 
Sheriffs  Robertson  and  Maitland  Heriot. 

COOK  V,  RATTRAT. 

Filiation — Proof—Period  of  gestation, 

''Forfar,  30th  July  1880.— The  Sheriff-Substitute  having  considered  the 
proof  and  wliole  process,  Finds  in  fact  that  the  pursuer  has  failed  to  prove  that 
the  defender  is  the  father  of  her  illegitimate  child  :  Finds  in  law  that  he  is 
not  liable  for  the  inlying  expenses  and  aliment  sued  for  :  Therefore  assoilzies 
the  defender  from  the  whole  conclusions  of  the  petition,  and  finds  him  entitled 
to  expenses,  of  which  allows  an  account  to  be  given  in,  and  remits  the  same 
when  lodged  to  the  Auditor  of  Court  to  tax  ana  report  in  the  usual  way,  and 
decerns.  Alex.  Robertson. 

"Note, — On  the  pursuer's  own  showing  this  child  was  begot  five  weeks 
l>efore  Martinmas,  that  is,  on  or  about  the  17th  of  October  1878.  It  M^as  bom 
ten  months  after  tnis.  The  Sheriff-Substitute  thinks  it  cannot  be  the  defender's 
child.  A.  R." 

Forfar,  5th  Augtut  1880. — The  pursuer  appeals  to  the  Sheriff. 

D.  Macintosh,  Agent  for  pursuer. 

Forfar,  lOth  August  1880. — Transmitted. 

"  Forfar,  I4th  August  ]L880. — The  Sheriff  appoints  the  pursuer  to  lodge  a 
reclaiming  petition  in  support  of  her  appeal  witnin  eight  davs,  and  the  defender 
to  answer  the  same  within  eight  days  tnereafter.  1^.  L.  M.  Heriot." 

"  Forfar,  lOth  September  1880. — The  Sheriff  having  considered  the  appeal  for 
the  pursuer  against  the  interlocutor  of  30th  July,  along  with  relative  recutiming 
petition  and  answers,  and  having  also  considered  the  record,  proof,  and 
whole  process,  Sustains  the  said  appeal :  Recalls  the  said  interlocutor  :  Finds 
in  fact  that  the  pursuer  has  proved  that  the  defender  is  the  father  of  the 
pursuer's  child  :  Finds  in  law  that  he  is  liable  for  the  same  in  terms  of  the 
conclusions  of  the  libel :  Therefore  decerns  against  him  for  the  inlying 
expenses  and  aliment  as  prayed  for  :  Finds  the  pursuer  entitled  to  expenses  : 
Allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
to  the  Auditor  of  Court  to  tax  ana  report.       Fred.  L.  Maitland  Heriot." 

"  Note, — This  no  doubt  is  a  narrow  case,  but  on  the  whole  it  seems  to  the 
Sheriff  that  the  balance  is  against  the  defender.  David  Rattray  (the  defender) 
and  Edmond  Kettles  went  to  visit  Mary  Cook  (the  pursuer)  and  her  fellow- 
servant  Elizabeth  Miller.  These  men  arrived  late  at  night.  The  two  women 
say  they  arrived  about  eleven  and  remained  till  about  twelve.  Kettles  says 
it  was  lully  ten  when  they  arrived,  and  that  they  left  before  twelve,  while 
Rattray  says  they  arrived  aoout  ten  and  left  about  eleven.  However  this  may 
be  it  was  a  late  hour  before  they  left,  keeping  in  view  that  they  had  two  or 
three  miles  to  go,  and  be  up  early  to  their  work  next  morning.  When  the 
men  arrived  the  young  women  were  in  bed.  The  men  knocked  for  them,  and 
thev  rose  to  entertain  their  visitors.  The  four,  however,  did  not  sit  together 
and[  talk.  They  separated  into  two  parties.  Kettles  and  Miller  went  together 
into  the  kitchen,  and  Rattray  and  Cook  retired  into  the  byre.  It  was  then 
quite  dark,  and  yet  they  remained  an  hour  together  in  the  dark  solus  cum  sola. 
What  were  they  doing  all  this  time  1  It  must  be  held  that  connection  then 
took  place.    The  Sheriff  is  at  a  loss  to  discover  what  other  object  the  defender 
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had  for  his  vifiit,  and  as  to  that  part  of  the  case  there  seems  to  be  little  or  no 
difficulty.  Any  peculiarity  there  is  in  the  case  is  as  to  length  of  time  that 
is  said  to  have  elapsed  between  the  conception  and  the  birth.  There  is  no 
doubt  some  difference  as  to  the  exact  date  of  the  above  visit.  Kettles  would 
place  it  so  early  as  six  weeks  and  two  days  before  Martinmas,  Cook  names 
it  as  ^five  weeks  before  Martinmas/  Miller  as  'four  or  five  weeks  before 
Martinmas/  and  Rattray  as  '  shortly  before  the  term  of  Martinmas.*  There  is 
no  precise  agreement  between  any  of  the  parties  as  to  this  date.  The  Sheriff 
is  inclined  to  think  that  Kettles  is  stretching  a  point  in  favour  of  his  friend. 
If  it  were  five  weeks  before  Martinmas,  it  would  be  305  days  after  conception  ; 
if  four  weeks,  298  days  ;  and  if  only  shortly  before  Martinmas,  it  might  be  287. 
Had  it  been  even  quite  fixed  that  305  days  was  the  right  period  of  gestation, 
the  Sheriff  is  doubtful  if  he  would  have  been  entitled  to  go  farther  than  the 
Court  of  Session  did  in  the  case  of  Boyd  (17th  June  1843,  5  D.  1213).  But  as 
it  is  not  fixed  that  an  interval  of  305  days  must  have  intervened,  and  which 
interval  may  have  as  few  as  287  to  290  days,  the  Sheriff  is  of  opinion  that  in 
the  circumstances  the  pursuer  is  entitled  to  prevail.  r.  L.  M.  H." 

Act — D.  Macintosh. Alt, — MacHardy. 


Abbitbation. — Validity  and  effect  of  agreement  to  refer — Pure  question  of  law 
— Application  for  leave  to  revoke  submission, — A  contract  entered  into  between 
the  plaintiffs  and  defendants  for  the  purchase  of  some  wheat  contained  the 
following  clause :  "  Should  any  dispute  arise,  the  same  to  be  submitted  for 
settlement  to  the  arbitration  of  two  London  corn-factors  respectively  chosen, 
whose  decision  shall  be  final  and  binding : " — Held,  that  the  clause  in  question 
formed  part  of  the  consideration  for  the  contract,  and  was  intended  to  include 
questions  of  law  as  w^ell  as  of  fact  which  might  arise  uoon  the  construction  of 
tne  contract. — Forwood  db  Co,  v.  Watney,  49  L.  J.  Rep.  Q.  B.  447. 

MiJUNE  Insdbance. — Stranding, — Cargo  was  insured  by  a  policy  contain- 
ing a  warranty  of  freedom  from  average  **  unless  the  ship  was  stranded."  The 
voyage  was  to  a  tidal  harbour,  where  the  ship  must  necessarily  take  the  ground 
at  every  tide,  and  could  only  reach  the  quay  at  high  spring  tides.  She 
grounded  before  reaching  the  quay  on  a  small  bank,  and  on  the  tide  falling 
she  settled  down  by  the  head  into  a  hole,  and  the  cargo  was  damaged.  The 
bank  and  hole  were  caused  by  steamers  going  out  at  low  tide,  and  their 
existence  was  previously  unknown : — Heldy  affirming  the  judgment  of  Field,  J., 
that  the  ship  having  grounded  horn  an  unusual  cause,  not  necessarily  incident 
to  the  navigation,  had  been  stranded  within  the  meaning  of  the  policy,  and 
that  the  underwriters  were  liable  for  an  average  loss. — Letchforay,  Oldham 
(App.),  49  L.  J.  Rep.  Q.  B.  458. 

Municipal  Elections. — Form — Nomination  paper — Number  on  burgess  roU 
of  subscribing  burgess — Ballot  Act. — In  the  nomination  paper  of  a  candidate  for 
the  office  of  town  councillor  of  a  borough  under  the  Municipal  Elections  Act, 
1875,  the  register  number  ot  the  seconder  was  inserted  as  695  instead  of  704 : — 
Held,  an  insufficient  compliance  with  the  note  to  schedule  1,  form  2,  by  which 
"  the  number  on  the  burgess  roll  of  the  burgess  subscribing  "  is  to  be  ^ffxH, 
and  that  the  nomination  paper  was  therefore  invalid. — Gothard  v.  Clarke^ 
49  L.  J.  Rep.  Q.  B.  474. 

Section  13  of  the  Ballot  Act,  1872,  b}'  which  no  election  shall  be  declared 
invalid  by  reason  of  any  mistake  in  the  use  of  the  forms,  has  no  application  to 
the  decision  of  the  returning  officer  on  the  validity  of  the  nomination  papers, 
— Ibid, 
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In  this  glorious  and  free  country  there  is  no  doubt  that  freedom 
of  thought  and  of  expression  extends  to  the  judicial  bench.  In 
fact  the  right  of  dissent  may  be  said  to  be  fre^y  exercised  in  the 
Court  of  Session,  and  we  have  a  remarkable  instance  of  it  in  the 
recent  decision  of  the  Second  Division,  M^BUchie's  Trustees  v.  Sislop 
(December  17, 1879,  7  Eettie,  384).  This  was  an  application  by 
the  feuar  of  No.  6  Gayfield  Square  for  interdict  against  the  erecr 
tion  of  buildings  by  the  feuar  of  No.  2  Gayfield  Square  on  his  feu, 
on  the  ground  that  these  buildings  were  in  violation  of  the  condi- 
tions of  the  feu-right  of  No.  2,  which  had  been  granted  by  the  same 
superior  as  had  granted  the  feu  of  No.  6,  and  all  the  oUier  feus  in 
Gayfield  Square.  The  respondent  did  not  dispute  that  the  build*- 
ings  were  against  the  terms  of  his  charter,  but  he  said  (1)  that  his 
co-feuar  had  no  title  to  object,  and  (2)  that  these  conditions  as  to 
building  had  been  waived  or  discharged  by  frequent  violations. 
Lord  Butherfurd  Clark  (Ordinary)  held  (1)  that  as  the  feu-con- 
tracts contained  similar,  though  not  identical,  conditions  apparently 
inserted  for  the  joint  behoof  of  the  feuara,  these  conditions  were 
enforceable  by  the  complainer  against  the  respondent ;  (2)  that  the 
violations  which  had  occurred  were  partly  of  a  different  kind  from 
those  now  objected  to,  and  partly  such  as  the  complainer  could 
not  have  objected  to.  We  do  not  at  present  desire  to  comment 
on  the  rapid  extension  which  the  law  of  building  restrictions 
is  receiving  from  such  cases  as  Dalrymple  v.  Herdman  (5  Bettie, 
847)  and  the  present  (see  Jawmal  of  Jurisprudffuce^  vol.  xxii 
p.  535).  There  was  a  difierence  of  opinion  on  the  first  point 
in  the  Inner  Housa  But  the  point  we  desire  to  notice  is  this. 
On  a  reclaiming  note  to  the  Second  Division  it  was  stated  by  the 
counsel  for  the  complainera  that  they  did  not  represent  the 
superior,  although  the  note  of  interdict  bore  to  be  presented  with 
the  consent  and  concuri'ence  of  the  superior,  the  superior  being 
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required  to  give  or  to  complete  the  title  to  sue,  and  the  interest 
of  the  vassal  being  clear.    On  these  facts  a  remarkable  variety  of 
opinion  was  disclosed  in  the  Inner  House.    Lord  Gifford  held  that 
the  superior  was  really  a  party,  because  his  purpose  in  giving  his 
consent  was  that  the  vassals  might  be  entitled  to  try  a  question 
which  without  that  consent  they  had  no  legal  title  to  try.    His 
Lordship  proceeded  on  the  analogy  of  consent  given  to  the  dis- 
position of  heritage  or  to  a  deed  of  discharge.    He  thought ''  concur" 
was  a  stronger  word  than  consent,  and  that  the  words  "  and  they 
for  their  interest"  would  have  placed  the  matter  beyond  doubt 
As  regards  this  Judgment  it  must  be  said— (1)  While  the  purposeof 
the  superior  is  clear  enough,  the  question  is  whether  there  is  any- 
thing in  the  position  of  a  superior  which  enables  him  to  defeat  the 
ordinary  rule  that  an  action^  must  be  brought  by  the  person  legally 
interested  to  bring  it,  and  not  by  another  person.    (2)  There  is  ne 
doubt  that,  asLord-Kilkerran  said  in  the  leading  case  of  Buehan 
V.  Cockbum  (1  Boss,  Leading  Cases,  36),  "  a  proprietor  of  land  con- 
senting to  a  disposition  a  rum  domino  implies  a  conveyance  by  the 
dominua!'  although  Baron  Hume  in  his  observations  on  the  case  of 
'Mounseif  (Decisions,  237)  raises  the  question  doubtfully  whether  it 
amounts  to  more  than  personal  bar,  and  would  be  conclusive  in 
a  question  with  the  bond  Jide  onerous  disponee  of  the  verus  domimtt 
after  infeftment.    Baron  Hume's  dotibt  has  probably  been  laid 
aside  by  subsequent  conveyancers,  but  the  practice  is  certainly  ^  to 
'make  all  persons  who  are  or  claim  to  be  proprietors  concur  in  the 
deed  as  principals,  granting  not  only  the  dispositive,  but  likewise 
-all  the  executive,  clauses  with  joint  consent  and  assent"  (Bell, 
Conveyancing,  i.  546).    The  consent  does  not  imply  more  than  a 
conveyance  of  the  consenter's  right,  tantum  et  tcUe,  and  the  war- 
'randice  prestable  by  a  consenter  has  never  been  carried  beyond 
^simple  warrandice,  i.e.  an  obligation  not  to  derogate  from  the  deed 
•to  which  he  has  consented.     It  is  not  clear  what  analogy  Lord 
'Gifford  supposes  to  exist  between  a  c6n^e^.  to  the  disposition  of 
heritage  and  a  consent  to  an  action.    There  is  no  rule  against  the 
lieges  conveying  their  heritages,  but  there  is  a  stringent  and  salu- 
tary rule  against  their  conveying  their  rights  of  action.     If  there 
were  any  analogy  it  would  break  down,  for  the  law  does  not 
seem  perfectly  settled  that  a  consenter  is  a  disponer,  to  all  effects; 
indeed  it  seems  settled  that  he  does  not  warrant.    The  ordinary 
occasion  of  a  consenter  being  joined  in  a  disposition  (where  the 
disponer  himself  is  mi  juris)  is  that  it  is  uncertain  whether  on  a 
•previous  occasion  the  consenter  transferred,  as  he  intended  to 
'transfer,  his  whole  right  to  the  principal  disponer.     It  is  impossible 
to  trace  the  fiedntest  resemblance  between  such  a  case  and  an 
arrangement  by  which  one  party,  having  a  right  of -action,  seeks, 
without  using  it  himself,  to  bolster  up  the  want  of  such  right 
in  another.      It  must  be  perfectly  obvious  that  in  every  case,  if 
jthe  conveyance  is  properly  framed,  the  more  substantial  and  im- 


CONSENT  AND  CONOURIQCNOK  563 

portant  right  is  in  the  principal  granter  atid  not  in  the  cOns^nter, 
else  their  positions  would  be  reversed.  Now,  the  condition  on  which 
the  reasoning  of  Lord  Oifford  proceeds  is  that  the  principal  com* 
plainer  has  no  right,  or  his  whole  right  propeeds  from  the  consent 
of  another  party.  (3)  The  case  of  the  discharge  is  still  more  puzzl- 
ing. The  consent  is  given  there  generally  for  formal  conveyancing 
reasons.  It  is  where  the  title  of  the  real  creditor  is  not  complete. 
It  does  not  extend  beyond  the  debt  vested  in  the  principal  granter 
of  the  deed  of  discharge,  and  it  really  amounts  to  an  agreement 
not  to  claim  what  the  consenter  has  already  parted  with.  It  does 
not  extend  to  a  debt  vested  in  the  consenter,  and  with  which  the 
principal  granter  has  no  connection.  That  would  be  a  very  extra- 
ordinary extension  of  the  doctrine  of  consent  in  dischaiges,  and 
yet  that  alone  woiQd  furnish  the  semblance  of  an  analogy  to  the 
point  pleaded  in  M'RUckUa  Trustees  v.  Hidop.  If  there  was  an 
origind  and  separate  debt,  it  woiQd  be  bad  conveyancing  to  dis- 
charge that  by  way  of  consent  to  the  discharge  of  another  debt  by 
another  creditor;  and  even  were  the  conveyancing  not  bad,  the 
discharge  would  be  operated  by  the  consent  given,  and  not  by  the 
transfer  of  any  right  to  the  principal  granter,  (4)  The  difference 
between  ''  consent  and  concurrence  "  seems  more  a  point  of  gram* 
mar  than  of  law,  and  in  the  classical  sense  concurrence  means 
anything  but  consent  As  regards  the  introduction  of  the  words 
'^  they  for  their  interest/'  it  must  be  remembered  that  the  question 
before  the  Court  in  iPBitchie's  Trustees  v.  Hislop  was  not  one  of 
phraseology,  but  of  fact,  viz.  what  parties  were  before  the  Court. 
There  was  no  appearance  for  the  superior,  and  therefore  it  could 
only  be  in  some  inaccurate  or  figurative  sense  that  he  could  be 
said  to  be  a  party ;  for  instance,  that  having  by  consent  transferred 
his  right  of  action  to  his  vassal,  he  would  remain  bound  (and  pre- 
sumably all  the  vassals  not  parties  to  the  action  would  be  bound  by 
a  judgment  against  the  superior,  or  against  the  vassal  with  whom 
the  superior  concurred)  by  judgment  in  the  case.  That  is  the  view 
taken  by  Lord  Justice-Clerk  Moncreiff,  who  on  this  point  agreed 
with  Lord  Gifibrd.  ''  He,  as  well  as  the  feuars,  would  be  conclusively 
bound  by  the  judgment  to  be  pronounced."  The  Lord  Justice-Clerk 
apparently  admits  that  in  the  ordinary  case  of  unconnected  parties 
the  consent  of  A,  would  not  enable  £.  to  sue  on  A*'s  right.  He 
says,  "There  are  many  instances  in  which  one  party  has  the 
primary  and  another  a  subordinate  and  derivative  title  to  enforce 
the  same  right,  such  as  landlord  and  tenant,  truster  and  trustee, 
creditor  in  possession  and  fiar,  and  suchlike,  in  which  the  con- 
currence of  the  holder  of  the  radical  right  will  competently  vali- 
date and  fortify  the  right  of  action  in  the  holder  of  the  derivative 
right.  .  .  .  The  case  of  superior  and  vassal  is  a  simple  illustration 
of  this  form  of  procedure."  This  is  somewhat  bewildering,  for  it 
introduces  a  class  of  considerations  totally  different  from  those 
alluded  to  by  Lord  Gifford,    There  are  no  doubt  cases  in  which 
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parties  have  different  and  more  or  less  extensive  rigHts  m  the  same 
subject,  and  where  both  may  be  entitled  to  bring  a  more  com- 
prehensive action  for  the  vindication  of  their  combined  rights  than 
either  conld  alone.  That  is  the  proper  case  of  suing  together,  and 
it  has  no  application  to  the  case  of  lPBUehie*s  TrusUes.  There  are 
also  many  cases  in  which  a  plea  of  want  of  title  may  be  met  by 
the  concurrence  of  a  party,  not  formally  joined  as  a  pursuer,  who 
is  bound  to  support  the  defective  title  of  the  pursuer.  These  are 
rules  of  pleading  intended  to  secure  the  final  and  complete  s^tle- 
ment  of  a  dispute  in  the  process  before  the  Court  But  in  eveiy 
case  this  assumes  the  substantial  legal  interest  in  the  person  whose 
action  is  consented  to  and  concurred  in,  which  is  precisely  the 
element  admitted  not  to  exist  in  M'RUehie's  Trustees.  It  may  be 
accurate  in  some  cases  to  call  the  pursuer's  right  derivative.  Most 
rights  have  been  acquired  from  some  one  else.  But  the  judgment  of 
the  Lord  Justice-Clerk  clearly  assumes  a  right  of  action  to  exist,  else 
how  could  it  be  validated  and  fortified  ?  Take  the  case  of  land- 
lord and  tenant  The  analogy  to  ifBUehie's  Trustees  would  arise 
if  one  tenant  tried  to  declare  the  irritancy  in  the  tack  of  another. 
Could  such  an  action  proceed  at  the  tenant's  instance  with  the 
concurrence  of  the  trustee?  Surely  not,  unless  all  the  rules  of 
process  are  to  be  set  aside.  The  Lord  Justice-Clerk  intimates  that 
he  might  take  a  different  view  if  *'  this  had  been  a  suit  by  two 
separate  and  independent  parties  having  distinct  rights  and  inter- 
ests in  the  subject-matter  of  the  suit"  This  is  also  very  perplex- 
ing. In  that  case  each  party  would  no  doubt  vindicate  his 
distinct  right,  and,  it  is  admitted,  could  not  vindicate  the  right  of 
the  other  with  or  without  consent  Parties  must  plead  for  them- 
selves. But  M^RUchie's  case  was  unfavourably  distinguished  from 
that  now  put  by  the  fact  that,  on  the  hypothesis  of  this  part  of  the 
judgment,  there  was  no  right,  distinct  or  indistinct,  in  the  feuar, 
but  that  the  right  was  created  by  the  consent  of  the  superior.  If 
this  was  not  the  hypothesis  of  the  judgment,  the  necessary  con- 
clusion would  be  that  there  were  in  these  building-feu  contracts 
three  classes  of  stipulations — (1)  those  enforceable  by  either 
superior  or  vassal  separately,  and  of  course  together;  (2)  those 
enforceable  by  the  superior  but  not  by  the  vassal ;  and  (3)  those 
enforceable  by  the  vassal,  provided  the  superior  concurred  and 
consented.  These  criticisms  are  very  much  a  paraphrase  of  the 
judgment  delivered  by  Lord  Young  in  iPBUehie's  Trustees,  in  which 
he  dissented  from  the  other  judges,  and  held  that  consent  and  con- 
currence were  not  sufficient  to  introduce  the  superior's  title  to  the 
action,  but  that  the  superior  must  appear.  The  majority  of  the 
judges  say,  although  there  is  certainly  no  decision  to  that  effect, 
that  the  superior  concurring  would  be  bound  by  the.  judgment 
This  would  certainly  be  a  proper  inference  from  their  decision. 
They  do  not  say  that  the  superior  concurring  would  be  liable  in 
•  expenses.    This  would  also  be  a  proper  inference,  although  it  is  not 


JXJS  QUiSSlTUM  TE|tTIO...  S&ST 

80  decided.  Brit  apart  from  these  collateral  questions,  the  simple! 
pK)int  is  that  the  party  whose  right  the  Court  is  called  on  to  afiirm 
or  deny  must  be  present  in  Court  to  look  after  his  own  interests 
and  to  answer  questions  by  the  Court,  and  he  is  not  entitled  to  get 
a  neighbour,  or  a  person  bound  to  him  by  contract,  or  having  some 
similar  or  subordinate  interest,  or  no  legal  interest  at  all,  in  the 
subject-matter  of  the  action,  to  plead  for  him,  though  he  concurs. 
As  Lord  Young  says, ''  a  right  of  action  cannot  be  transferred  or 
conununicated  while  the  substantial  right  in  respect  of  which  it 
exists  is  retained.  It  is  a  fixed  rule  of  law  that  a  party  who  seeks 
judicially  to  vindicate  his  rights  shall  do  so  in  his  own  name  and 
at  his  own  instance.''  This  we  consider  to  be  very  plainly  the  law 
of  Scotland,  and  it  is  matter  of  regret  that  Lord  Gifibrd  should 
denounce  so  wholesome,  and  indeed  fundamental,  a  rule  as  a 
**  mere  technicality."  It  seems  to  us  to  be  involved  in  the  notion 
of  an  orderly  judicial  proceeding.  Lord  Gifford  said  that  "  as 
matter  of  justice  and  fair  play,"  if  the  superior  was  not  a  party 
by  virtue  of  his  consent,  though  he  did  not  appear,  the  vassal 
might  amend  under  the  Court  of  Session  Act,  1868,  sec.  29,  so 
that  the  real  question  between  the  parties  might  be  determined. 
This  we  hold  to  be  entirely  contrary  not  only  to  the  terms  of  the 
Act  of  1868,  but  to  the  decisions  given  upon  section  29.  It  is 
settled  law  that  you  catmot  join  new  parties  by  amending.  How 
could  the  vassal  sist  the  superior  by  an  amendment  of  his  record ; 
and  how  could  the  Court  allow  a  person  to  amend  who  was  not  a 
party  to  the  action  ?  If  the  real  question  was  between  the  two 
vassals,  why  should  the  superior  be  sisted  ? 
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What  is  jtis  quassitum  tertiof  The  main  interest  of  this  question 
has  arisen  in  connection  with  one  or  two  recent  cases  on  building 
restrictions.  In  M'Bitchie's  Trustees  v.  Hislop  (December  17, 1879, 
7  Bettie,  384),  to  which  we  have  already  alluded  in  this  Journal 
as  disclosing  a  serious  difference  of  opinion  among  the  judges  on 
a  very  elementary  point  in  the  law  of  procednre,  there  was  also 
a  pointed  dissent  on  the  principle  of  law  to  which  the  right  of  a 
feuar  to  insist  on  the  observance  by  his  co-feuar  of  restrictions 
imposed  by  one  superior  on  both  must  be  referred.  In  that  case 
Lord  Young  states  the  principle  thus :  "  The  feuars,  although  they 
do  not  directly  contract  with  each  other,  nevertheless  all  contract  with 
the  same  superior  and  to  the  same  end  in  which  they  are  all  alike 
interested,  viz.  the  creation  and  maintenance  of  a  street  or  square 
on  a  particular  plan,  and  it  is  reasonable  to  impute  to  each  the 
knowledge  that  the  others  contract  in  reliance  on  his  obligations. 
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Express  reference  to  a  plan,  or  the  sameness  or  sunflarity  of  tbe 
obligations  imposed  on  each  fenar,  may  not  be,  and  I  think  is  not, 
necessarily  conclusive,  but  is  nevertheless  always  a  strong  ground 
for  implying  that  the  feuars  intended  to  be  bound  inter  se  to 
execute  and  maintain  a  common  design.  Whether  they  did  so  or 
not  is  always  the  question  for  decision  according  to  the  feucts  and 
circumstances  of  the  individual  case."  And  he  also  says,  ''The 
doctrine  of  jus  qwEritum  ttrtio  has  been  appealed  to,  but  as  the 
jus  quod  est  quasUum  in  every  such  case  is  the  species  of  jus  which 
is  denominated  servitudei  I  think  it  better  to  consider  the  matter 
with  reference  to  the  law  of  servitude.*'  To  the  opposite  effect 
Lord  Justice-Clerk  Moncreiff  says,  ''It  is  not  in  my  opinion  a 
right  of  servitude  in  any  sensa  The  dcminium  directum  is  not  a 
dominant  tenement  in  any  legal  acceptation.  The  restriction  is  a 
feudal  condition,  and  except  on  the  footing  of  communication  of 
the  superior's  right,  that  is  jus  quasitum  tertio,  that  of  the  feuars 
could  not  be,  and  I  am  not  aware  that  it  has  ever  been,  sustained." 
Is  this  difference  verbal  or  real  ?  Probably  these  two  eminent 
judges  woiQd  look  at  the  stipulations  of  any  particular  feu-contract, 
or  set  of  feu-contracts,  much  in  the  same  way.  But  there  seems  to 
be  a  fundamental  difference  in  the  general  doctrines  they  enunciate. 
Nothing  turns  on  the  use  of  the  word  "servitude,"  although  in  nearly 
all  the  important  cases  on  this  subject  the  language  of  the  law  of 
servitude  is  used.  It  is  rightly  used  to  describe  the  character  of 
the  right  once  constituted.  The  most  common  building  restriction 
is  that  non  altius  toUendi,  and  this  is  tbe  most  common  of  urban 
servitudes.  Tbe  dominant  tenement  must  be  all  the  feus  given  off 
according  to  the  plan  or  with  the  same  conditions,  except  the  feu 
with  regard  to  which  the  question  arisea  '  No  doubt  the  superior 
has  his  personal  and  direct  obligation.  But  in  substance  this  does 
not  go  beyond  a  power  to  protect  the  feus ;  because,  according  to 
the  doctrine  of  Dairymple  v.  fferdman,  the  superior  cannot  defeat 
tbe  right  of  one  vassal  by  discharging  the  obligation  of  another; 
and,  on  the  other  hand,  if  such  a  discharge  had  been  acted  on, 
clearly,  on  the  principles  of  mutual  contract,  the  superior  could  not 
insist  on  performance  of  the  obligation  by  any  vassal  And  the 
servient  tenement  is  the  feu  with  regard  to  which  the  question 
arises  or  may  arise;  each  feu  considered  in  relation  to  all  the 
others.  The  use  of  the  word  servitude  does  not  imply  that  the 
right  was  constituted  in  any  particular  manner.  It  cannot  be 
supposed  that  its  use  in  if  Ritchie's  Trustees  implies  that  the  right 
was  constituted  by  direct  grant  or  agreement  between  each  feuar 
and  all  the  others,  between  the  proprietors  of  the  dominant  and 
servient  tenements,  as  above  defined.  All  the  judges  are  at  one 
that  there  is  no  express  agreement  or  obligation  entered  into.  On 
each  feu  the  restriction  is  imposed  by  the  superior's  charter  or  feu 
disposition  or  contract,  to  which  nobody  is  a  party  but  the  superior 
and  the  vassal  who  receives  it.    What  the  superior's  writ  imposes 
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18  in  terms  only  the  direct  obligation  prestable  by  the  vassal  andr 
his  successors  to  thd  superior,  but  on  whatever  le^  principle  the 
right  of  the  co-feuar  in  certain  circumstances  may  be  said  to  depend/ 
it  is  convenient  to  regard  that  right  as  coming  into  existence  along> 
-with  the  delivery  of  the  superior's  charter,  because,  as  the  co-feuars 
never  come  together,  there  is  no  other  point  of  time  to  take. 
I^eaving,  therefore,  the   question  of  servitude  aside    (its   chief 
importance  being  perhaps  that  the  nature  of  the  restriction  itself 
must  always  very  largely  affect  the  question  whether  the  co-feuars 
may  enforce  it,  new  and  fantastic  restrictions  not  being  likely  to 
find  much  favour  from  the  Court),  we  find  that  the  Lord  Justice- 
Clerk  calls  the  building  restriction  a  feudal  condition.    This  is 
quite  true  if  it  be  confined  to  the  direct  obligation  between 
superior  and  vassal,  but  no  one  disputes  the  validity  of  the  feudal 
condition  against  the  vassal  and  his  singular  successors.    The  law 
wisely  gives  a  very  sparing  recognition  to  perpetual  burdens  on 
property,  and  the  loosening  of  the  relation  between  superior  and 
vassal  has  probably  in  the  meantime  (until  new  doctrines  spring 
up)  made  it  still  more  difficult  to  impose  thes&     But  it  would  be 
absurd  to  describe  the  right  of  the  co-feuar  as  a  feudal  condition ; 
which  must  be  a  condition  of  the  superior's  act  in  renewing  the 
investiture,  or  now  in  receiving  payment  of  his  casualty.    Accord-^ 
ingly  this  is  not  the  meaning  of  the  Lord  Justice-Clerk,  because 
he  proceeds  to  transfer  the  feudal  condition  to  the  co-feuar  by  the 
principle  of  jus  quassUum  tertio.    This,  however,  seems  impossible ; 
and  for  the  same  reason,  that  a  feudal  condition  can  exist  only 
between  a  superior  and  a  vassal     No  doubt  the  obligation  which, 
it  is  the  object  of  the  feudal  condition  to  enforce  is  supposed  ta 
have  been  stipulated  by  the  superior,  not  only  for  himself,  but  also 
for  the  co-feuars.    Similarly  in  certain  cases  the  vassal  is  supposed 
to  have  stipulated  (sometimes  this  is  expressly  done)  that  similar 
or  identical  conditions  shall  be  imposed  on  all  the  co-feuars.     If 
such  a  stipulation  were  made  by  the  superior  expressly  on  behalf 
of  the  co-feuars,  there  would  certainly  be  room  for  the  application 
of  what  is  generally  understood  as  the  principle  ofjvs  qucesititm  tertioi 
though  in  each  case,  of  course,it  would  be  a  question  of  circumstances 
whether  any  third  party  had  acquired  a  right.    But  does  this  principle 
properly  apply  where  no  express  stipulation  has  been  made  ?    This 
question  requires  a  sketch  of  the  history  of  decisions  on  the  subject. 
The  use  of  a  legal  phrase  in  Morison's  Dictionary,  if  it  be  coin 
sistent,  ought  to  fix  its  proper  use  in  Scottish  law.    In  the  Dictionary 
there  are  only  twenty-two  decisions  reported  on  jus  quoMiium  tertioi 
extending  from  1591  to  1759  (M.  7719  to  7745).    In  Wood  v. 
Moncur  there  was  an  express  clause  in  a  contract  of  excambion  in 
favour  of  the  tenants  of  the  land  excambed  and  against  their 
i^moval.    The  Lords  found  that  the  provision  might  be  kept  to  the 
tacksmaa    In  Benton  v.  Acton  there  was  a  bond  given  by  A*  to  B. 
and  C,  from  whom  A.  acquired  right  to  certain,  teii^ds,  that  A:  would 
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]lever  exact  moie  thto  a  certain  amount  in  name  of  teind  from  D, 
D.  defended  herself  on  tins  bond.  The  porBner  argued  with  great 
vigour  and  oondenaation  ^'that  this  bond  containing  the  said 
danae  could  not  defend  her,  the  sail  clause  being  conceived  in 
fiivour  of  a  third  party,  who  was  neither  present  at  the  time  of  the 
parties  contracting  thereon,  she  not  being  a  party,  nor  knowing  any- 
thinjg  of  the  bargain,  and  doing  nothing  upon  it^  nor  being  accepted 
by  her,  nor  by  none  in  her  name,  and  so  behoved  to  be  unprofit- 
able to  her,  b^g  siipuUUio  aUeri  facta,  which  is  not  profitable  iu 
law.^  But  the  Court  held  that  as  the  bond  had  been  registered, 
this  was  equivalent  to  delivery  in  favour  of  the  third  party,  and 
sustained  the  defence  on  the  bond.  In  Irving  v.  Fortes,  which  is 
very  shortly  reported,  A.  granted  a  bond  to  B.  in  which  he  declared 
C.  to  be  free  from  a  certain  cautionary  obligation.  The  Court  fouod 
that  the  clause,  though  in  a  writ  betwixt  two  other  parties,  was 
valid  in  favour  of  tlus  third  party,  and  that  the  not  delivery  or 
acceptance  was  provable  only  by  hu  oath.  The  relations  of  parties 
in  this  case  are  obscure,  and  it  is  not  dear  whether  delivery  to  the 
party  to  the  writ,  or  a  separate  delivery  to  the  third  party,  was  in 
question.  If  the  writ  was  not  delivered  to  the  principal  party,  of 
course  no  question  as  to  the  rights  of  the  third  party  could  possibly 
arise.  In  PUnudden  v.  Gordon  there  was  an  express  obligation  in 
a  trust-deed  to  denude  in  favour  of  creditors  named  in  a  list.  In 
Wamock  v.  Murdoch  there  was  an  express  provision  in  a  marriage- 
contract  of  an  annuity  to  a  person  who  was  not  a  party  to  the  contract. 
The  granter  of  the  annuity  had  attempted  to  discharge  it  by  his 
settiement,  but  it  was  found  that  the  annuitant  had  still  rights 
although  it  is  clear  from  the  report  that  there  had  been  no  special 
delivery  of  the  marriage-contract  to  her  or  on  her  behalf.  The 
authority  of  Lord  Stair  (L  10,  5)  is  there  given  for  the  following 
statement  of  the  law  in  aigument :  **  When  a  right  in  favour  of  a 
third  party  is  expressed  in  a  contract  between  two  persons,  the 
right  is  efiectnal  to  that  third  party,  though  not  present  nor 
accepting,  and  it  cannot  be  recalled;  but  that  third  party  may 
compel  either  of  the  contractors  to  exhibit  the  contract  and  there- 
after may  insist  for  performanca"  The  dedsions  in  the  second 
section  of  this  titie  in  the  Dictionary  relating  to  "  delivery  for  behoof 
of  a  third  party "  are  not  quite  in  point,  for  the  heading  of  the 
section  is  not  quite  accurate,  the  right  in  most  of  the  cases  reported 
being  in  favour  of  the  third  party,  who  was  absent  or  ignorant,  and 
delivery  bdng  made  to  somebody  on  his  behalf.  The  third  section 
of  the  title,  '*  Clauses  in  deeds  in  favour  of  third  parties,"  is  mors 
in  point.  In  Ifimvu/s  case  the  persons  to  whom  a  purchaser  was 
taken  bound  to  pay  the  price  were  found  entitied,  though  not  sub- 
scribing the  contract,  to  use  inhibition  against  the  purchaser.  This 
is  otherwise  expressed  in  the  case  of  OgUvic  v.  Ker,  "  the  clause  in 
favour  of  the  third  party  is  not  a  simple  mandate,  but  a  delega- 
tion ;"  the  third  party  there  being  a  creditor  of  the  creditor  in  the 
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dontract.  The  fourth  Bectiou,  "  Among  iiatd  partiea'  having  an 
interest,  who  is  preferable  ?  **  ^eems  to  have  little  connection  with 
the  main  subject  of  the  title.  The  subject  is  taken  up  again  under 
the  extremely  comprehensive  title  Presumption  (M.  11493-11508). 
Sec.  8  deals  with  ^rights  taken  in  name  of  third  parties  not 
delivered"  In  Bayne'a  case,  the  most  important  of  the  section, 
the  judgment  of  the  Court  is  as  foUows :  *'  A  bond  taken  in  name 
of  a  creditor  was  not  presumed  to  be  in  trust  for  behoof  of  the 
procurer  of  the  bond,  but  in  security  to  that  creditor,  and  could  not 
be  warrantably  given  up  by  the  procurer  of  the  bond,  or  affected 
by  his  debt,  although  it  was  not  delivered  to  the  creditor  in  whose 
name  it  was  taken."  It  is  unnecessary  to  do  more  than  refer  to 
sec.  9,  which  contains  the  leading  case  of  Trotters  v.  Lundy,  and 
other  cases  dealing  chiefly  with  the  effect  of  delivery,  actual  or 
implied,  upon  rights  taken  in  name  of  children.  The  general  result 
of  the  cases  in  these  titles  of  the  Dictionary  is  t]bat  jus  qiuBsitum 
tertio  is  applied  to  the  case  of  an  express  clause  in  favour  of  a  third 
party  in  a  contract  or  settlement  or  unilateral  obligation ;  and  that 
whether  or  not  there  must  be  special  delivery  to  or  on  behalf  of  the 
third  party,  or  its  equivalent,  depends  very  much  on  the  relation 
between  the  party  creditor  and  the  third  party.  The  delivery 
would  prove  the  intention  of  the  contracting  parties  to  benefit  the 
tertins.  It  might  be  conjectured  from  JReTitan  v.  Aiton  that  where 
there  was  no  previous  relation  between  the  party  contractor,  who 
stipulates,  and  the  tertius,  delivery  might  in  such  a  case  be  required 
not  as  a  rigid  solemnity,  but  as  supplying  evidence  of  intention,  of 
which,  from  the  relations  of  the  parties,  no  other  evidence  was  forth- 
coming. Again,  a  distinction  might  be  taken  between  contracts 
and  onerous  unilateral  obligations  on  the  one  hand,  and  settle- 
ments, to  which  third  parties  are  introduced  by  way  of  bounty,  on 
the  other.  The  settlements,  however,  on  which  such  questions 
arise  (see  WigJUman  v.  Costine,  5  Bettie,  782,  and  6  Bettie,  13) 
generally  contain  an  element  of  contract,  and  indeed  the  expression 
third  party  has  no  proper  meafiing  apart  from  contract. 

The  celebrated  passage  where  Lord  Stair  says  that  the  jm 
quassitum  tertio,  defined  very  much  as  the  cases  in  the  Dictionary 
represent  it,  is  an  opinion  of  Molina,  and  "quadrates  with  our 
custom,"  was  before  the  House  of  Lords  in  Finnie  v.  Olcagow  and 
Souths  Western  Railway  Company,  13th  August  1857.  No  decision 
was  given  on  the  principle  of  /u^  qvxesitwni  tertio,  because  it  was 
held  that  the  agreement  between  the  railway  companies  in  that 
case,  on  which  the  pursuer  (a  trader)  founded,  did  not  bear  the 
construction  he  put  upon  it,  and  therefore  the  question  of  his  right 
to  enforce  it  did  not  arise.  But  observations  were  made  on  the 
principle.  The  Lord  Chancellor  said,  ''The  jus  qv/BsUum  must 
be  not  merely  a  jtLs  in  which  the  tertius  is  interested,  but  it  must 
be  9^ju8  which  was  intended  to  be  beneficial  in  some  way  to  a  third 
person."    Accordingly,  as  the  House  held  that  the  object  of  thf 
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agreement  in  Finni^i  case  was  simply  to  make  an  arrangemenb 
between  the  two  railway  companies,  and  there  was  no  intention 
to  benefit  mineral  lessees,  thongh  they  would  profit  by  the  reduction 
of  rates  agreed  to,  the  action  was  thrown  out.  Lord  Wensleydale, 
commenting  on  the  words  of  Lord  Stair,  says,  ^  It  is  not  necessary, 
I  think,  that  the  stipulation  should  be  in  favour  of  a  named  party 
(though  the  instances  given  in  the  decisions  are  such),  for  I  con- 
ceive that  if  the  party  or  parties  are  sufficiently  described,  and  the 
stipulation  is  clearly  meant  to  be  in  his  or  their  favour,  it  will  be 
enough  to  entitle  the  person  or  persons  so  described  to  sue."  And 
he  again  speaks  of  an  "  agreement  that  something  is  to  be  done  or 
permitted  for  the  benefit  of  a  third  person  cle^ly  ascertained." 
The  same  doctrine  was  considered  by  the  same  learned  Law  Lords 
earlier  in  the  same  session  of  Parliament  in  Peddie  v.  Braion,  Gordon, 
&  Company,  June  11, 1857.  There  a  tenant  had  obtained  a  large 
sum  of  compensation  money  for  his  interest  in  some  land  taken 
from  the  farm  and  for  damage  to  business,  and  in  consideration  of 
his  undertaking  to  construct  a  branch  railway,  which  he  failed  to 
do,  he  having  terminated  the  lease  shortly  afterwards  under  a  clause 
of  "  workability  to  profit"  It  was  held  that  the  landlord  had  no 
right  or  interest  to  sue  the  railway  company  on  this  contract  of 
the  tenant.  The  observations  of  the  Court  are  precisely  to  the 
same  effect  as  in  Finnie's  case,  the  Lord  Chancellor  observing  that 
the  jvs  qiMesitum  tertio  is  also  a  doctrine  of  English  law,  as  in 
Synnot  v.  Simpson  (5  H.  L.  Cases).  Among  more  recent  cases  in 
Scotland  may  be  mentioned  Oilpin  v.  Martin  (7  M.  807),  where  a 
father  took  a  disposition  of  land  to  himself  and  his  three  daughters 
nominatim  and  their  heirs,  and  after  a  lengthened  possession,  but 
without  infeftment,  the  father  was  found  not  entitled  to  dispone 
the  estate  to  others,  although  there  had  been  no  special  delivery 
to  the  children.  In  Allan  v.  Kerr  (8  M.  34)  the  element  of 
antenuptial  trust  for  children  comes  in ;  and  this,  or  the  element 
of  mutual  settlement  by  spouses,  also  appears  in  the  cases  of  Lord 
Glasgow  (11  M.  218),  Mitchell  (4  Eettie,  800),  and  Giison  (4  Eettie, 
867).  The  most  important  of  modem  cases  for  our  present  purpose, 
however,  is  another  case  of  building  restrictions,  viz.  MCHbbon  v. 
Rankin,  January  19,  1871.  It  was  a  case  in  which  the  superior 
not  only  inserted  an  obligation  vum  cUtius  toUendi  in  the  titles  of 
each  house  in  a  new  street,  feued  off  according  to  a  plan,  but  in 
each  title  bound  himself  to  insert  the  restriction  in  aJl  the  other 
titles.  The  Court  held  that  in  such  a  case  the  co-feuars  were 
entitled  to  enforce  the  restrictions  against  one  another,  because 
each  feuar  had  relied  on  the  restriction  entering  the  title  of  his 
neighbours.  Lord  Ardmillan  said.  ''I  do  not  mean  that  such 
mutuality  would  arise  in  regard  to  all  minute  stipulations,  or 
even  to  all  conditions  and  provisions,  if  not  truly  of  the  nature 
of  a  servitude."  Lord  Kinloch  said,  '*  I  do  not  consider  it  essen- 
tial  in    such  a  case   that    the    title-deed  should   contain    an 
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express  declaration;  that  the  obligation  come  under  by  one 
should  operate  in  favour  of  alL  The  circumstances  of  the  case 
may  speak  as  strongly  as  the  most  express  declaratioa"  And  then 
be  makes  an  observation  which  we  humbly  think  is  displaced  by 
the  foregoing  narrative  of  cases,  and  by  the  observations  of  the  Law 
Lords  in  the  cases  of  Finnie  and  Peddie.  **  The  normal  application 
of  the  doctrine  is  in  the  case  in  which  no  express  contract  in  favour 
of  the  third  party  occurs,  but  where  bis  right  emerges  out  of  the 
nature  of  the  stipulations  between  the  actually  contracting  parties." 
No  statement  could  be  made  more  entirely  contradicted  by  tlie 
history  of  the  decisions  on  this  subject.  Lord  Deas  said,  "  The 
result  of  all  the  decisions  seems  to  me  to  be  that  the  right  and  title 
of  one  feuar  to  enforce  the  restrictions  against  another  must  be 
found  in  the  title-deeds  of  both,  either  expressly  or  by  clear  and 
necessary  inference.  If  the  restrictions  were  inserted  in  the  title 
of  one  feuar  with  a  declaration  that  they  were  so  inserted  for  the 
benefit  of  another,  I  do  not  mean  to  say  that  this  other  might  not 
enforce  the  restrictions,  although  not  a  direct  party  to  the  deed. 
TIuU  would  be  a  proper  instance  of  the  jus  quoesUum  tertio.  But 
that  is  not  what  we  have  here.  What  I  think  we  have  here  is  a 
case  of  mutual  contract  necessarily  implied  in  the  terms  of  the 
title-deeds.  .  •  .  I  think  there  was  an  implied  contract  between 
the  defender's  author  and  the  superior  to  the  effect  that  the  former 
should  submit  to  the  enforcement  of  that  prohibition  by  the  adjoin- 
ing feuars,  provided  the  superior  took  these  feuars  bound  in  similar 
terms,  which  he  accordingly  did."  There  can  be  no  doubt  of  the 
historical  accuracy  of  the  statement  we  have  underlined.  But 
although  jus  qucesUum  tefi^io  has  been  applied  only  in  cases  where 
an  express  clause  was  conceived  in  favour  of  the  tertiuSt  either 
naming  or  clearly  identifying  him,  it  has  not  appeared  from  our 
review  of  the  cases  that  the  question  whether  or  not  the  right  had 
been  acquired  by  the  third  party  was  decided  solely  by  reference  to 
the  deed,  and  without  regard  to  many  facts  and  circumstances  out« 
side  the  deed.  The  Lord  President  says  in  M*6ihbon's  case,  "  It  is 
in  respect  of  the  condition  of  the  titles,  the  mutual  obligations  they 
contain,  the  nature  of  the  properties,  and  the  relations  of  the  various 
proprietors  to  one  another,  that  I  find  sufficient  for  the  application 
of  the  principle  o{jiis  qiuBsUum  tertio,"  This  is  probably  a  sounder 
view  of  the  substantial  question  than  is  taken  by  Lord  Deas,  who 
confines  his  view  to  the  titles.  But  although  the  name  of  the 
doctrine  is  one  of  elastic  signification,  it  seems  clear  that  while  the 
express  declaration  suggested  by  Lord  Deas  would  bring  the  case 
under  the  scope  of  the  previous  decisions,  on  no  view  could  this 
be  said  where  the  express  declaration  was  that  several  third  parties 
(all  the  co-feuars)  should  not  receive  a  certain  benefit,  but  be  placed 
under  a  certain  restriction.  The  only  way,  in  fact,  of  applying,  or 
rather  extending  to  the  ordinary  case  of  building  restriction  the 
recognised  principle  of  jus  quasUum  tertio  would  be  by  supposing 
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that  the  restriction  imposed  on  each  feuar  by  the  superior  was 
tacitly  stipulated  by  the  superior  in  favour  of  all  the  other  feuais. 
But  this  would  be  going  the  whole  difference  between  an  express 
and  a  tacit  stipulation,  although  otherwise  it  might  in  certain  cases 
come  under  the  previously  established  principle  that  it  is  sufficient 
if  the  tertius  can  be  clearly  ascertained  from  the  terms  of  the  deed 
It  is  quite  clear  that  toother  ratio  of  decision  stated  by  a  former 
Lord  President  in  Oockhum  v.  Wallace,  1st  July  1825,  cannot  now 
be  supported,  viz.  ^  Each  of  the  feuars  becomes  my  [the  superior's] 
singular  successor  in  the  right  of  servitude  for  which  I  have  stipu- 
lated/' This  has  often  been  repudiated  by  eminent  judges.  The 
last  case  to  be  noted  at  present  is  that  of  Blunter  &  Co.  y.  SeoU^ 
January  16,  1874  In  that  case  the  purchasers  of  a  steamship 
contracted  with  the  makers  that  the  engines  should  be  supplied  by 
one  of  two  firms  to  their  (the  buyers')  satisfaction.  The  makers 
(sellers)  made  the  contract  with  one  of  these  firms,  who  failed  to 
implement ;  and  it  was  held  that  the  purchasers  of  the  steamship 
had  no  right  of  action  against  the  defaulting  firm  of  engineers 
either  under  their  own  contract  or  on  the  ground  of  jtis  qtuBsUum 
tertio  arising  out  of  the  sub-contract  between  the  sellers  and  the 
engineers.  In  this  case  Lord  Ardmillan  gives  the  following  state- 
ment of  the  law :  "  According  to  Lord  Stair,  it  is  only-  where  there 
is  in  a  contract  *  some  article  in  favour  of  a  third  party '  which 
cannot  be  recalled  by  one  or  both  of  the  contractors,  that  there  is 
a  jns  qucesitum  tertio,  and  this  doctrine  is  specially  recognised  and 
approved  of  by  Lord  Cranworth  and  Lord  Wensleydala  The  right 
may  truly  be  conceived  in  favour  of  a  third  party,  and  may  there- 
fore be  enforced  by  that  third  party,  although  he  be  not  named  in 
the  contract ;  but  the  stipulation  of  which  the  benefit  can  thus  be 
transferred  to  him  must  rest  on  an  agreement  between  the  con- 
tracting parties — that  the  stipulation  shall  be  performed  in  favour 
and  to  the  satisfaction  of  the  third  party.  Even  if  not  named,  the 
third  party  may  be  entitled  to  adopt  the  agreement  and  enforce  it 
by  action.  But  in  such  a  case  it  must  be  clear  that  both  the  con- 
tracting parties  meant  so  to  secure  him,  and  that  they  could  not 
separately  or  together  revoke  the  stipulation.  If  not  named  he 
must  at  least  be  described,  and  it  must  be  clearly  apparent  that 
the  stipulation  was  intended  to  be  in  reference  to  him  and  for  his 
benefit."  However  the  judges  may  difier  in  applying  the  principle 
to  cases  of  building  restriction,  there  seems  to  be  little  cUfPerence 
among  them  about  its  general  statement.  In  Wightman  v.  Costifu, 
for  instance,  Lord  Gifford  says,  "Jus  qtuxsitum  only  arises  to  a 
stranger  or  third  party  when  one  of  the  contracting  parties  to  the 
deed  stipulates  or.  contracts  on  behalf  of  the  stranger."  In  this  case 
it  may  be  mentioned  that  Lords  Curriehill  and  Ormidale  proceeded 
to  some  extent  on  the  delivery  of  certain  deeds  to  trustees,  the 
registration  of  a  bond  in  the  Bc^ster  of  Sasines,  and  the  consent  of 
the  party  repudiating  to  a  declaration  of  trust  being,  recorded  in 
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the  Books  of  Council  and  Session.  These  facts  along  with  othera 
they  held  to  make  a  certain  destination  irrevocable,  but  the  majority 
t>f  the  Second  Division  recalled  on  the  ground  that  no  consideration 
^had  passed,  and  the  protection  of  the  destination  had  not  formed 
the  subject  of  contract  And  the:  Lord  Chancellor  says  very 
shortly,  '^  There  is  no  appearance  of  any  agreement,  any  family 
arrangement,  any  new  contract  between  him  and  his  fadier,  and 
that  observation  seems  to  me  to  put  an  end  to  one  part  of  the 
argument  that  there  was  here  ^jus  qucesitum  to  third  parties ;  that, 
of  course,  could  only  arise  if  there  was  some  agreement  between 
the  father  and  son  for  the  benefit  of  third  partiea" 

Having  thus  taken  a  rapid  glance  at  the  state  of  the  author- 
ities on  the  subject,  we  are  in  a  position  to  consider  whether 
there  is  really  a  difference  of  principle  in  the  views  taken 
.by  Lord  Moncreiff  and  Lord  Young  in  the  case  of  M^BUchie's 
.Trustees,  We  think  there  is,  although  it  may  be  difficult  to  state 
it  in  precise  terms.  The  view  of  Lord  Young  apparently  is  that 
you  must  read  the  title  and  consider  the  circumstances  in  which 
it  was  granted,  and  if  the  fair  inference  is  that  the  feuars  intended 
to  be  bound  inter  se,  you  must  draw  that  inference  to  the  effect  of 
constituting  reciprocal  servitudes  over  each  feu  in  relation  to  all 
the  others.  The  view  of  the  Lord  Justice-Clerk,  on  the  other  hand, 
seems  to  be  that  a  right  which  the  vassal  first  gives  expressly  or 
tacitly  to  the  superior,  is  afterwards,  by  the  operation  of  a  legal 
principle,  transferred  or  communicated  to  the  co*feuar.  It  may  be 
that  in  practical  result  the  two  views  are  the  same,  but  the  first 
seems  less  artificial  than  the  second.  As  regards  fus  guamtum 
tertiOy  it  is  impossible  to  state  the  doctrine  with  any  approach  to 
definite  accuracy.  The  case  of  the  third  party  being  a  creditor  of 
the  contractor  who  stipulates  for  him  is  obviously  different  from 
other  cases,  but  it  must  remain  in  all  cases  a  question  of  intention 
on  the  facts,  although  particular  sets  of  facts  may  give  very  strong 
presumptions  in  favour  of  intention. 
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If  the  statutes  affecting  Scotland  passed  during  the  present  year 
have  been  few  in  number,  they  have  been  far  from  unimport- 
ant. Several,  indeed,  have  effected  great  changes  in  our  law. 
Hypothec  will  no  longer  as  formerly  enter  into  every  case  of  land- 
lord and  tenant,  the  threats  of  imprisonment  for  debt  will  no  longer 
hang  over  every  poverty-stricken  wretch,  and  hares  and  rabbits  have 
for  ever  lost  l^slative  protection.  Dating  from  the  year  of  grace 
1880,  a  new  race  of  farmers  will  spring  up,  in  whose  eyes  a  hare 
will  be  no  more  sacred  than  a  rat,  to  whom  au  hypothec  will  mean 
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as  little  as  an  hypothesis,  and  who  will  never  cross  the  threshold 
of  the  county  jaiL 

The  first  statute  which  falls  to  be  noted  is  the  "Hypothec 
Abolition  Act  of  1880  "  (43  Vict  c.  12).  As  an  article  upon  this 
Act  has  already  appeared  in  our  columns,  it  may  be  veiy  briefly 
noticed  here.  Had  it  been  called  the  '*  Hypothec  Amendment 
Act/'  the  title  would  more  correctly  have  described  what  it 
effeq^is.  For  as  urban  hypothec  still  exists,  and  very  small  farms 
or  crofts  are  still  exempted,  the  abolUum  of  hypothec  can  hardly 
be  said  to  have  as  yet  taken  place.  Moreover,  the  Act  is  aa  im* 
portant  for  what  it  introduces  as  for  what  it  takes  away.  For  a 
number  of  years  to  come  farms  will  be  divided  into  two  classes, 
viz.  those  under  old  leases  (current  at  present)  still  subject  to 
hypothec,  but  to  the  tenants  of  which  the  Act  of  Sederunt  1756 
still  appUes ;  and  those  upon  which  the  tenants  are  indeed  freed 
from  hypothec,  but  subject  to  more  stringent  provisions  relating 
to  unpaid  rent  and  removal 

Amongst  the  first  Acts  passed  by  the  new  Parliament  was  one 
for  the  appointment  of  judicial  factors  in  the  Sheriff  Courts,  the 
'*  Judicial  Factors  (Scotland)  Act,  1880"  (43  and  44  Vict  c.4).  While 
this  Act  was  a*  bill  passing  through  Parliament,  it  was  reported 
upon  by  committees  both  of  the  Faculty  of  Advocates  and  the 
Sheriffs  of  Scotland.  The  Faculty  disapproved  of  the  bill  apparently 
by  a  majority,  and  in  the  report  of  their  committee  certain 
formidable  objections  both  to  its  principle  and  details  are  pointed 
out  That  report  raises  the  question  whether,  for  the  purpose  of 
securing  a  slight  saving  in  expense,  it  is  worth  while  transferring 
what  has  hitherto  formed  part  of  that  mysterious  nobiU  officium  of  the 
Supreme  Court  to  inferior  judges  and  their  tribunals.  The  Faculty 
seem  to  admit  that  there  might  be  a  saving  of  some  expense.  But 
the  Sheriffs  do  not  even  go  this  length,  for  they  say  that  they  are 
of  opinion  "  that  this  increase  of  their  jurisdiction  is  not  called  for 
by  any  evils  or  inconveniences,  that  at  present  exists  that  no  savin? 
of  expense  would  result  from  this  legislation.''  These  learned 
gentlemen  state  that  in  their  Courts  such  appointments  would  cost 
about  £7,  and  in  the  Court  of  Session  £10 ;  but  that  as  printing 
and  fee-fund  dues  might  be  easily  dispensed  with,  the  expenses 
in  the  latter  might  be  reduced  £3, 10s.  or  so.  Certainly  for  a 
matter  of  10s.  any  change  of  Court  would  be  unnecessary.  But 
we  cannot  help  expressing  a  doubt  as  to  the  accuracy  of  these 
estimates.  Petitions  for  such  appointments  are  drawn,  as  a  rule,  in 
the  agent's  of&ce,  and  in  addition  to  his  fees,  some  three  guineas 
go  to  the  counsel,  and  sundry  smaller  sums  to  his  clerks.  If  the 
Sheriffs  had  suggested  that  counsel  might  be  dispensed  with,  we 
could  have  better  understood  their  calculations.  Then  they  only 
take  the  case  of  unopposed  applications.  We  rather  imagine  that  in 
cases  which  are  opposed  the  expense  of  Court  of  Session  proceed- 
ings would  considerably  exceed  that  of  those  in  the  Sheriff  Courts 
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The  Act  commences  on  1st  January  1881.  '  From  and  after 
that  date  Sheriffs  maj  appoint  judicial  factors  when  the  estate  to 
be  administered  (heritable  and  moveable  taken  together)  does  not 
exceed  the  yearly  value  of  £100.  The  clause  provides  that  "every 
Sheriff  and  Sheriff-Substitute  respectively  shall  have  and  may 
exercise  over  and  with  r^ard  to  judicial  factors  appointed  in  the 
Sheriff  Court"  the  same  power  which  the  Court  of  Session  has 
in  the  case  of  its  appointments.  In  the  Faculty's  report  it  is 
pointed  out  that  this  section  ''seems,  contrary  it  may  be  supposed 
to  the  intentions  of  the  framer,  to.  give  any  Sheriff  or  Sheriff-Sub^ 
stitute  in  Scotland  power  and  authority  over  a  factor  appointed  by 
any  other."  It  certainly  would  have  been  better  to  substitute 
"  appointed  by  them "  for  "  appointed  in  the  Sheriff  Court,"  But 
no  practical  difficulty  can  arise.  Sub-section  1  of  section  4  fixes 
the  Court  in  which  the  application  for  appointment  is  to  be 
made,  viz.  that  to  the  jurisdiction  of  which  the  pupil  or  insane 
person  is  subject.  Before  making  such  appointments  the  Sheriff 
nas  to  be  satisfied  by  reasonable  evidence  that  the  estate  does  not 
exceed  the  statutory  limits,  but  having  once  decided  this  point,  his 
decision  upon  it  is  final. 

Upon  the  matter  of  appeals  the  Act  is  certainly  not  very  clear. 
Under  sub-section  5  it  is  provided  that  in  all  cases  where  appeal 
would  be  competent  from  the  Lord  Ordinary  to  the  Inner  House, 
there  shall  be  an  appeal  from  Sheriff-Substitute  to  Sheriff  The 
Faculty  committee  remark,  "  Further  appeal  is  neither  allowed  nor 
prohibited."  We  should  cerUdnly  doubt  its  competency.  The  Sheriff 
is  to  take  the  place  of  the  Inner  House.  But  under  sub-section  9 
it  is  left  optional  to  a  person  appljring  for  the  recall  of  any  appoint- 
ment under  this  Act  to  go  either  to  the  Sheriff  or  the  Court  of  Session. 
But  apparently  he  cannot  go  first  to  the  one  and  then  to  the  other,  be- 
cause sub-section  10  makes  both  the  decision  of  the  Sheriff  and  that 
of  the  Court  of  Session  final  This  is  certainly  somewhat  anomalous. 
In  other  cases  when  the  Sheriff  gives  the  final  judgment,  appeal  to 
the  Supreme  Court  is  expressly  excluded.  In  a  general  sweeping 
way  the  proceedings  at  present  taken  before  the  £)rd  Ordinary  are 
directed  to  be  taken  in  the  Sheriff  Court  Difficulties,  it  is  feared 
by  some,  may  arise  when  the  Act  comes  into  force.  The  Sheriffs 
are  considerably  alarmed,  and  point  out  .that  Sheriff-Substitutes  are 
not  acquainted  with  the  Outer  House  code.  It  is  true  that  a  small 
and  steadily  diminishing  minority  of  these  gentlemen  are  not 
advocates,  and  that  some  of  those  who  are  can  hardly  be  expected 
to  remember  the  very  appearance  of  a  Lord  Ordinary.  But  have 
they  not  the  Sheriffs  themselves  to  keep  matters  right  ?  They  have 
been  forced  by  Act  of  Parliament  to  tread  the  boa^  of  the  Parlia- 
ment House  for  many  a  weary  year,  and  all  have  had  opportunities 
at  least  of  witnessing  from  the  side  benches  what  took  place  at  the  bar. 

An  amusing  mistake  in  the  bill,  which  did  excite  the  indignation 
and  satire  of  the  Sheriffs,  has  been  corrected  in  the  Act,    Under 
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6ub-8ection  5  it  was  origiDally  provided  that  when  the  accoantant 
of  Court  was  bound  to  make  a  report  to  the  Lord  Ordinary,  he 
should  be  bound  in  the  Sheriff  Court  to  make  his  report  to  tht 
Sheriff'SubstittUe.  We  recollect  once  being  present  in  the  Court  of 
Session  when  an  eccentric  litigant  was  conducting  her  own  case  in 
a  rambling  manner.  One  of  the  judges  had  withdrawn^  his  chair 
from  the  front  of  the  bench  and  sat  somewhat  obscurely  in  the 
shade.  The  lady  was  told  to  address  her  .observations  to  their 
Lordships,  when,  casting  her  eyes  upwards,  she  observed  the  figure 

of  Lord ,  and  exclaimed  with  some  show  of  apology,  *'Ah, 

this  old  gentleman  I  had  quite  overlooked."  But  the  Act  has  now 
set  matters  right,  and  the  word  ''  sheriff"  has  taken  its  proper  place 
in  sub-section  6. 

The  accountant  of  Court  has  quite  a  peculiar  position  under  this 
statute.  If  he  finds  much  diversity  arising  in  matters  of  judgment 
or  practice  "  amongst  the  various  Sheriff  Court8,<he  is  to  report  the 
same  to  the  First  Division  of  the  Court  of  Session,  and  ask  for  a 
rule  under  which  uniformity  of  judgment  is  to  be  obtained  It  is 
not  easy  to  see  how  uniformity  of  judgment  can  ever  be  brought 
about  by  a  mere  rule.  Further,  as  the  committee  of  the  Faculty 
point  out,  "this  rule,  which  is  neither  an  Act  of  Parliament  nor 
an  Act  of  Sederunt,  nor  a  decree  of  Court,  is  to  be  obeyed  by 
the  Sheriffs  without  apparently  becoming  known  to  them  in  any 
particular  way,  as  there  is  no  provision  for  its  promulgation." 
However,  under  section  5  very  ample  powers  to  pass  Acts  of 
Sederunt  are  conferred  upon  the  Court  of  Session,  and  doubtless 
this  rule,  if  it  is  reqidred,  will  appear  in  the  familiar  shape.  Indeed, 
under  this  Act  the  Sheriffs  are  merely  the  officers  of  the  Court  of 
Session  under  the  superintendence  of  the  accountant,  and  it  may 
with  reason  be  asked  whether  the  same  results  would  not  have 
been  effected  by  relegating  all  such  appointments  of  factors  to  the 
clerks  of  the  Lord  Ordinaries  to  be  dealt  with  by  them  without  the 
intervention  of  counsel 

The  longest  thing  about  the  "  House-Occupiers  in  Counties  Dis- 
qualification Removal  (Scotland)  Act,  1880  "  (43  and  44  Vict  a  6), 
is  its  title.  It  is  to  enable  such  house-occupiers  to  let  their  houses 
furnished  during  a  portion  of  the  qualifying  period  not  exceeding 
four  months,  without  any  risk  of  having  their  names  struck  off  the 
roll. 

The  Act  to  abolish  imprisonment  for  debt  and  to  provide  for  the 
better  punishment  of  fraudulent  debtors  is  noticed  separately. 

The  "  Census  (Scotland)  Act,  1880,"  is  very  similar  to  that  passed 
in  1870.  We  note  two  points  of  distinction.  Whereas  under  the 
former  Act  the  duty  of  superintending  the  registrars  and  enumera- 
tors fell  on  the  chief  magistrates  in  the  case  of  all  the  towns  in 
Scotland,  under  the  present  Act  that  duty  is  to  be  performed  by 
the  Sheriff,  except  in  the  case  of  the  eight  largest  towns.  What  a 
wonderful  otticial  the  Scottish  Sheriff  really  is,  who  is  called  upon 


STATUTES  AFFECTING  SCOTLAND.  577 

to  bear  an  ever-increasing  load  of  responsibilities !  But  have  not 
the  magistrates  of  our  smaller  towns  good  cause  to  be  jealpus  ?  Did 
they  fail  to  perform  their  part  in  the  census  of  1871  ?  Further, 
the  half  of  the  fines  to  be  imposed  next  year  are  to  be  paid 
over  to  the  Queen's  Eemembrancer  instead  of  the  collector  of  the 
land-tax,  who  could  claim  them  in  1871. 

"  The  Employers  Liability  Act,"  1880  (43  and  44  Vict.  c.  42), 
effects  an  important  change  in  what  has  come  through  the  process 
of  a  series  of  decisions  to  be  the  common  law  of  this  country.  It 
is  not  necessary  to  go  further  back  than  the  case  of  Sword  v. 
Cam&ron  (13th  February  1839, 1  D.  439)  to  find  what  was  the  old 
law  of  Scotland  upon  the  liability  of  employers.  That  case  was 
decided  as  if  no  such  relation  as  that  of  master  and  servant  had 
existed,  and  the  plea  of  collaborateur  was  evidently  never  dreamt  of. 
It  seems  to  have  been  first  taken  in  IHxon  v.  Bankin  (31st  January 
1852,  14  D.  420),  "  entirely,"  as  is  observed  by  the  Lord  Justice- 
Clerk,  ''  on  the  force  of  certain  decisions  and  opinions  of  the  Courts 
of  England,"  and  it  was  at  once  repelled.  "  The  servant,"  observed 
the  same  judge,  "  in  the  contract  of  service  in  Scotland  imdertakes 
no  risk  from  the  dangers  caused  by  other  workmen  from  want  of 
care,  attention,  prudence,  and  skill  which  the  attention  and  pre- 
sence of  the  master  or  others  acting  for  him  might  have  prevented. 
His  master  is  bound  to  him  in  obligations  which  are  to  protect  him 
from  such  dangers."  It  is  somewhat  singular  to  find,  a  few  years 
later,  a  statement  proceeding  from  the  Bench  of  the  House  of  Lords 
to  the  effect  that  while  there  might  be  Mier  dicta  of  some  of  the 
judges,  there  was  no  Scottish  decision  irreconcilable  with  the  English 
rule  {Beid  v.  BartonshUl  Coal  Company,  17th  June  1868,  20  D. 
(H.  L.)  13).  This  decision  of  course  brought  about  a  complete 
change  in  our  law,  and  henceforth  we  can  trace  a  gradual  develop- 
ment of  the  new  principles,  from  the  case  of  Merry  &  Cunningham 
(3l8t  May  1867,  6  Macph.  807),  in  which  it  was  held  that  the 
doctrine  of  collaborateur  applied  even  where  the  injury  was  caused 
by  the  fault  of  a  superintendent,  down  to  that  of  Woodhead  v. 
Oartness  Mineral  Company  (10th  February  1877,  4  R  469),  which 
included  the  employees  of  contractors  in  one  common  employment 
with  the  servants  of  those  for  whom  the  contractors  themselves 
worked.  But  in  the  meantime  the  labouring  classes  have  been 
agitating  in  various  ways,  and  a  return  to  what  (in  spite  of  the 
House  of  Lords)  is  generally  recognised  as  the  old  law  of  Scotland 
has  been  urged. 

The  present  measure  is  obviously  a  compromise  between  the 
upholders  of  the  old  and  the  new  doctrine.  The  way  is  again 
opened  up  for  an  action  of  damages  at  the  instance  of  the  injured 
workman.  But  his  right  of  action  is  limited  in  three  very  import- 
ant respects.  In  the  first  place,  it  is  limited  in  point  of  time.  In 
the  case  of  injury  the  action  must  be  commenced  within  six  months 
of  the  accident  which  caused  it,  while  in  a  case  of  death  represen- 
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tatives  have  a  period  of  twelve  months.  In  the  second  place,  it  is 
limited  in  respect  of  tht  damages  to  be  recovered^  which  is  not  to 
exceed  the  estimated  earnings  of  the  workman  during  the  three 
years  preceding.  In  the  third  and  last  place,  it  is  limited  in  respect 
of  the  Court  in  which  the  action  may  be  brought,  which  must  (in 
Scotland)  be  the  Sheriff's.  Further,  the  pursuer  must  be  prepaied 
to  trace  the  injury  which  is  the  ground  of  his  action  either  to  defect 
in  the  machinery,  n^ligence  in  the  person  placed  over  him,  or  act 
of  disobedience  of  his  fellow- workman.  In  railway  cases  "the 
n^ligence  of  any  person  in  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal,  points,  locomotive  engine,  or 
train  upon  a  railway,"  if  it  leads  to  injury,  gives  a  right  of  action  to 
the  injured  fellow-servant 

When  we  come  to  look  at  the  provisions  for  trial  of  such  actions, 
it  is  startling  to  find  that  this  statute  has  introduced  something  like 
juries  in  civil  cases  before  the  Sheriff  Court  Assessors  may  now 
be  appointed  for  the  purpose  of  ascertaining  the  amount  of  compen- 
sation. Sub-section  3  of  section  6  provides  that  rules  regulating 
the  appointment  of  such  assessors,  their  remuneration,  etc,  may  be 
**  made,  varied,  and  repealed  from  time  to  time."  It  does  not  say  by 
whom.  Hitherto  the  Court  of  Session  by  Act  of  Sederunt  has  done 
such  work.  But  there  is  no  authority  conferred,  as  is  usual,  upon 
that  Court.  Again,  all  such  actions  are  to  be  brought  in  the 
*' Sheriff  Court'*  Does  that  exclude  the  modest  workman  who 
seeks  less  than  £12  in  name  of  damages  from  taking  out  a  small- 
debt  summons  ?  If  it  does  not,  then  a  small-debt  case  may  under 
this  same  sub-section  be  removed  to  the  Court  of  Session,  ''in  the 
manner  provided  by  and  subject  to  the  conditions  prescribed  by 
section  9  of  the  Sheriff  Courts  (Scotland)  Act,  1877."  This  would 
be  absurd.  In  short,  it  is  obvious  that  the  bill  has  been  framed  by 
those  who  knew  nothing  about  our  Sheriff  Courts. 

The  Ground  Game  Act  of  1880  (43  and  44  Vict  c.  48)  has,  we 
trust,  settled  a  long-standing  source  of  grievance  between  landlord 
and  tenant  We  need  only  here  call  attention  to  the  5th  clause, 
under  which,  in  the  application  of  the  Act  to  Scotland,  the  rights 
of  the  lessees  of  shootings  are  preserved. 
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The  long  title  of  this  Act  is  misleading,  inasmuch  as  it  contains 
the  expression  ''  An  Act  to  abolish  imprisonment  for  debt"  Im- 
prisonment for  debt  is  no  more  abolished  than  hypothec  has  been 
by  the  statute  recently  passed  by  an  expiring  Parliament  The 
sphere  of  the*  punishment  has  only  been  limited,  that  is  alL  Had 
the  crround  of  imprisonment  known  in  England  as  contempt  of 


THE  DEBTORS  (SCOTLAXB)  ACT,  1880.  57& 

Court  been  substituted,  then  it  might  be  said  that  imprisonment 
for  debt  no  longer  existed,  at  all  events  in  name.  But  notwith- 
standing the  limitations  which  attend  the  so-called  abolition,  li 
very  great  change  has  been  efifected,  perhaps  greater  than  the 
general  public,  who  think  very  little  of  Acts  of  Parliament  at  the 
time  they  become  law,  are  in  the  least  aware  of.  But  it  is  a 
change  which  that  public  are  deeply  interested  in.  There  are 
thousands,  no  doubt,  who,  fortunately  for  themselves,  are  nevet 
called  upon  to  consider  this  subject  of  imprisonment  for  debt. 
They  pay  their  own  liabilities  and  find  their  debtors  do  the  same; 
But  one  who  has  come  much  in  contact  with  the  lower  classes, 
with  petty  dealers  and  their  customers  in  such  places,  e,g,y  as  fishing 
or  mining  villages,  or  who  has  ever  wat<;hed  the  proceedings  in  a 
crowded  Small-Debt  Court,  has  doubtless  observed  the  sad  famili- 
arity which  poor  people  have  with  all  the  machinery  of  the  law 
for  the  recovery  of  debt,  how  the  mysteries  of  diligence  are  no 
mysteries  to  them.  The  sheriff-ofiicer  is  as  well  known  an  official 
as  the  postman,  and  imprisonment  has  calmly  to  be  contemplated 
as  the  possible  termination  after  charges  and  poindings  have  been 
exhausted.  It  may  be  that  comparatively  few  are  actually  sent  to 
prison,  but  there  has  always  been  the  threat,  and  in  the  opinion  of 
some  men  of  experience  that  threat  had  its  use.  Men  can  secrete 
their  goods,  or  their  goods  may  be  of  little  value.  But  it  is  not  so 
easy  to  conceal  themselves,  and  liberty  is  always  sweet.  The 
disgrace  too  of  imprisonment  might  induce  friends  to  lend  a  help- 
ing hand.  But  here  we  touch  upon  the  weak  point  of  the  system 
which  has  to  so  large  an  extent  passed  away.  The  creditor  has  no 
right  to  extort  his  money  from  his  debtor  s  tender-hearted  friends 
by  making  him  an  object  of  compassion.  This  could  be  the  only 
object  in  the  majority  of  cases  where  jthe  creditor  persisted  in 
maintaining  the  imprisonment. 

From  and  after  the  1st  of  January  1881,  no  one,  with  certain 
exceptions,  is  to  be  imprisoned  for  civil  debt.  The  first  question 
which  naturally  arises  is.  Why  have  exceptions  ?  If  imprisonment 
be  a  good  thing,  and  really  leads  to  the  recovery  of  the  debt,  why 
make  distinctions  between  debts,  or  rather  creditors  ?  Nor  whea 
we  come  to  look  at  the  exceptions  does  any  satisfactory  answer 
suggest  itself.  If  a  man  cannot  pay  his  taxes  he  may  have  to  go  to 
prison.  That  is  to  say,  legislation  reserves  the  right  to  imprison 
where  the  debt  is  due  to  Government.  Again,  if  the  sum  decerned 
for  be  for  aliment,  imprisonment  can  follow.  Here  the  exception  is 
more  plausible,  but  it  ends  in  a  retrograde  direction.  A  long  time 
ago  it  seems  to  have  been  held  that  where  the  debt  was  sdimentary 
(say  due  for  an  illegitimate  child)  cesdo  could  not  be  granted.  But 
that  notion  has  been  given  up.  A  man's  inability  to  pay  either 
his  taxes  or  alimentary  debts  may  arise  from  innocent  causes. 
Surely  servants  and  other  employees  have  as  much  right  to  be 
considered  as  a  man's  tax-gatherer  or  the  mother  of  his  illegitimate 
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ohildien.  Such  exceptions  seem  tantamount  to  an  admission  that 
it  is  after  all  a  good  thing  to  send  the  debtor  to  jail,  or  at  all 
events  to  retain  the  threat  of  putting  him  there.  But  the  Act  goes 
on  to  provide  that  no  one  shall  be  imprisoned  for  a  longer  period 
than  twelve  months.  This  provision  all  must  welcome  as  an 
improvement.  Although  cases  of  lengthened  incarceration  have 
not  perhaps  been  numerous  of  late,  still  there  are  such  cases.  In 
ft  former  number  of  the  Journal  of  Jurisprudence  (voL  xx.  p.  399) 
we  called  attention,  in  an  article  upon  imprisonment  for  debt  in 
Scotland,  to  one  where  imprisonment  had  lasted  for  about  three 
years.  The  debtor  had  been  refused  cessio  on  several  occasions 
because  he  was  suspected  of  perjury  and  fraudulent  bankruptcy. 
To  quote  what  we  then  said :  "  There  is  a  suspicion  that  he  has 
committed  two  crimes.  If  that  suspicion  amounted  to  a  certainty 
and  the  man  stood  a  convicted  criminal,  mere  imprisonment,  and 
that  for  no  long  period,  would  probably  be  the  result  But  the 
man  who  labours  under  these  suspicions,  arising  from  his  conduct 
upon  examination,  is  sent  to  endure  sqiialor  carceris.*'  Under  the 
present  Act  such  a  man  would  be  differently  dealt  with.  He  would 
oe  tried  for  failure  to  disclose  the  state  of  his  afiairs  with  intent 
to  defraud,  and  if  convicted,  disgraced  and  punished  as  a  criminal 
instead  of  leading  the  more  dignified  life  of  a  civil  prisoner. 

Very  properly  the  right  to  imprison  has  been  retained  in  cases 
of  warrants  against  persons  in  meditatione  fugm,  or  under  decrees 
and  obligations  ad  factum,  proestandum. 

Such  changes  in  the  law  have  rendered  necessary  alterations  in 
the  definition  of  notour  bankruptcy  and  the  process  of  cessw 
tonorum,  which  this  Act  proceeds  to  make.  In  cases  where  im- 
prisonment is  now  incompetent,  such  imprisonment  is  unnecessary 
for  the  constitution  of  notour  bankruptcy.  That  is  effected  by  the 
failure  to  recover  the  debt  after  the  expiry  of  the  days  of  charge, 
or  of  the  time  following  a  decree  for  payment  when  a  charge  is 
dispensed  with. 

As  civil  debtors  still  continue,  they  can  still  exercise  their  right 
of  raising  a  process  of  cessio.  But  it  is  obvious  that  no  one  who 
is  exempt  from  imprisonment  is  likely  to  do  so.  Hence  the  law 
has  given  to  the  creditor  the  right  formerly  conferred  upon  the 
debtor  alone,  and  the  former  may  now  present  a  petition  praying 
that  the  debtor  may  be  decerned  to  grant  a  disposition  omnium 
honorum.  It  is  not  likely  that  this  provision  will  be  largely  taken 
advantage  of.  If  there  are  any  assets,  sequestration  is  the  natural 
course  to  pursue ;  and  if  there  are  none,  the  creditor  who  brings  his 
cessio  has  only  the  certainty  of  incurring  expense.  The  provisions 
regulating  this  new  process  of  cessio  are  similar  to  those  already 
in  use. 

Perhaps  the  most  important  part  of  the  statute  relates  to  the 
punishment  of  fraudulent  debtors,  and  seemingly  it  adds  quite  a 
number  of  new  offences  to  the  criminal  law.     Upon  examination, 
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however,  it  will  be  found  that  is  hardly  the  case,  for  at  present 
offences  similar  to  several  of  those  set  forth  here  may  be  punished 
at  common  law  and  under  statute.  Under  the  93rd  section  of  the 
Act  of  1856  the  penalty  for  refusal  on  the  part  of  a  bankrupt  to 
answer  questions  or  produce  his  books  is  imprisonment,  but  he  is 
not  exactly  a  criminal,  and  may  have  his  imprisonment  recalled 
by  an  application  to  the  Lord  Ordinary.  But  under  the  new  Act 
he  shall  be  deemed  guilty  of  a  crime  or  offence,  and  liable  to  im* 
prisonment  not  exceeding  two  years.  Perhaps  the  most  important 
addition  to  the  law  is  that  contained  in  section  13,  sub-section  6, 
which  renders  it  an  offence  in  cases  where  the  debt  exceeds  £200| 
to  have  kept  no  books  or  accounts  during  the  three  years  pre- 
ceding sequestration  or  cessio.  But  there  is  a  saving  clause  which 
applies  to  these  new  crimes,  and  definitions  of  old  ones.  The 
prisoner  may  prove  to  the  satisfaction  of  the  Court  that  he  had  no 
intent  to  defraud.  The  Acts  specified  only  raise  a  presumption  of 
guilt  which  it  lies  with  him  to  overcome.  '  Under  section  15  a 
trustee  in  a  process  of  sequestmtion  or  cessio  is  bound  to  report  to 
the  presiding  judge  all  offences  coming  to  his  knowledge.  The 
judge  can  only  order  information  to  be  laid  before  the  Crown,  and 
it  lies  with  the  Lord  Advocate  alone  to  order  a  prosecution.  This 
is  an  innovation,  as  at  comm\)n  law  a  sheriff  can  take  all  the  steps 
necessary  for  the  punishment  of  crimes. 

Such  is  the  present  state  of  the  law  relating  to  debtors  and  their 
frauds.  The  old  system  has  worked  long  and  entailed  but  few 
hardships.  It  remains  to  be  seen  whether  a  change  has  really 
been  made  for  the  better.  The  aim  of  the  statute  unquestionably 
is  to  discriminate  between  the  unfortunate  and  the  criminaL 
Tbat  aim  is  certainly  praiseworthy,  a  doubt  can  only  exist  as  to 
the  means  adopted. 


THE  JURISPKUDENCE  DEPAKTMENT  OF  THE 
SOCIAL  SCIENCE  CONGKESS. 

The  meeting  of  the  Social  Science  Congress  in  Edinburgh  last 
month,  and  the  many  valuable  suggestions  broached  and  discussed 
in  the  Department  of  Jurisprudence,  must  necessarily  have  afforded 
to  the  members  of  our  profession  much  food  for  thought.  We  have 
accordingly  resolved  to  attempt  a  slight  sketch  of  the  proceedings 
of  the  Congress  in  this  particular  branch  of  its  labours,  with  such 
observations  on  them  as  occur  to  us,  rather  with  the  idea  of  keeping 
up  the  interest  in  the  topics  then  considered,  and  of  bringing  them 
yet  more  fully  under  the  notice  of  the  profession,  than  of  attempting 
to  offer  new  and  original  opinions  of  our  own. 

The  Jurisprudence  Department  and  its  doings  attracted  all  the 
greater  notice  from  the  fact  that  the  first  Law  Officer  of  the  Crown 
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had  consented  to  preside  over  its  sittings,  and  the  power  together 
with  the  broad  range  of  the  Lord  Advocate's  opening  address  gave 
a  tone  to  the  subsequent  debates  of  this  section.  Taking  as  the 
first  branch  of  his  remarks  the  subject  of  Criminal  Jurisprudence, 
the  learned  speaker  first  considered  the  question  of  an  extended 
system  of  public  prosecutions,  we  mean  extended  in  the  sense  of 
its  embracing  the  whole  United  Kingdom ;  for  the  idea  of  mere 
extension  of  our  Scottish  system  as  it  is  to  England,  for  example, 
Hv^ith  it6  local  peculiarities  and  much  greater  population,  was  care- 
fully guarded  against.  Why,  practically  it  was  asked,  search  about 
for  some  system  of  public  prosecutions  that  shall  be  adapted  to  the 
people  of  England  without  looking  across  the  Border,  and  examining 
a  system  of  the  kind  already  in  existence  there,  and  already  known 
by  experience  to  work  well  ?  "  It  certainly  strikes  a  Scotchman," 
observed  the  Lord  Advocate,  "as  singular  that  English  lawyers 
should  be  engaged  in  investigating  this  problem  upon  first  prin- 
ciples, as  if  it  had  never  been  attempted  before,  when,  if  they  look 
north  of  the  Tweed,  they  would  find  it  practically  solved  to  the 
satisfaction  of  the  community,  and  with  the  result  that  private 
prosecutions  are  as  completely  affairs  of  the  past  as  tho^e  private 
wars  which  flourished  under  the  social  conditions  prevailing  iu 
Scotland  until  the  middle  of  the  last  century."  This  reference  to 
private  prosecutions  leads  us  to  the  observation,  that  one  of  the 
advantages  of  a  system  by  which  the  Crown  is  the  prosecutor  as 
well  as  tlie  punisher  of  criminals  may  be  found  in  this  abolition  of 
private  prosecutions,  for  truly  it  is  an  abolition  by  desuetude.  No 
doubt  in  theory  any  man  may  still  privately  prosecute  on  obtaining 
the  concurrence  of  the  Lord  Advocate,  and  any  person  who  sought 
that  concurrence  would,  we  feel  sure,  receive  it  unless  under  very 
special  circumstances ;  nevertheless  in  practice  no  one  asks  it.  The 
aggrieved  person,  or  some  one  for  him,  or  for  public  reasons,  lodges  a 
complaint,  and  the  victim  of  the  crime  feels  satisfied  that  the  facts 
■will  be  sifted  impartially  and  carefully,  so  he  takes  no  farther  heed 
of  prosecuting,  but  leaves  it  in  what  experience  has  shown  to  be 
the  safest  as  well  as  the  most  expeditious  management.  We  are 
thus  freed  from  a  source  of  danger  ever  present  in  private  prose- 
cutions, namely,  keen  personal  feeling  and  animosity.  The  Crown 
ofScial  who  does  his  duty  must  do  it  with  the  strictest  impartiality 
and  freedom  from  bias,  must  approach  the  consideration  of  each 
case,  involving  as  it  may  do  the  freedom  or  even  the  life  of  a  fellow- 
citizen,  in  what  might  almost  be  called  a  judicial  frame  of  mind 
Again,  in  many  cases  where  a  private  person  prosecutes  and  has 
no  one  to  take  up  the  case  for  him,  as  in  Scotland,  in  the  public 
interest,  the  personal  impecuniosity  of  the  prosecutor,  or  of  him  who 
should  have  been  the  prosecutor,  may  lead  to  a  miscarriage  of  justice 
by  the  escape  of  those  who  should  have  been  within  its  reach.  Surely, 
it  may  be  argued  upon  every  ground  of  good  government,  the  State, 
which  levies  taxes  from  its  subjects  to  secure  their  wellbeing  and 
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protection,  has  a  natural  duty  thereby  imposed  upon  it  not  merely 
of  punishing  offences .  when  discovered,  but  of  seeking  out  and 
bringing  within  range  of  that  punishment  those  who  perpetrate 
crimes  against  the  commonwealth  or  its  individual  citizens.  "  The 
principles  of  public  criminal  law  administration,"  says  the  address 
elsewhere,  "  must  necessarily  be  the  same  for  boibh  divisions  of  the 
kingdom,  and  these  principles  can  best  be  studied  as  exemplified  in 
practice  under  a  departmental  system'  which  has  stood  the  test  of 
experience."  In  another  portion  of  his  address  the  Lord  Advocate 
referred  to  the  Public;  Prosecutor  now  appointed  in  England,  adding, 
however,  that  he  was  not  aware  that  the  new  department  there  was 
about  to  adopt  our  system  here  in  the  north.  We  confess  to  having 
felt  extremely  puzzled  as  to  what  this  Public  Prosecutor  in  Eng- 
land has  to  do,  or  has  since  his  appointment  done.  He  appears  to 
have  been  added  something  after  the  fashion  of  an  extra  and  merely 
ornamental  flywheel  to  an  already  existing  machine ;  the  new 
addition  is  strong,  good,  and  expensive,  but  the  old  machine  goes 
on  just  the  same,  and  it  is  with  difficulty  that  even  the  semblance 
of  something  to  do  is  found  for  the  new  addition.  The  active  mind 
of  the  President  of  the  section,  however,  was  not  content  with 
showing  the  merits  of  the  system  here,  and  the  difficulties  in  the 
way  of  its  adoption  in  the  other  parts  of  the  United  Kingdom ;  he 
went  farther,  and  in  the  most  practical  way  suggested  how  in 
England  the  change  might  be  brought  about 

It  was  pointed  out  that  there  the  police  are  the  moving  element 
in  the  preparation  of  nearly  all  important  cases  for  trial,  making 
all  the  inquiries,  and  faithfully  carrying  out  these  duties.  Where 
the  police  act  as  prosecutors,  both  counsel  and  solicitors  are  paid  by 
the  Treasury,  and  the  cases  are  dispensed  according  to  their  number 
(at  least  during  Quarter  Sessions),  so  that  they  are  taken  by  the 
various  counsel  present  something  like  parochial  relief,  giving  rise 
to  the  term  "  soup  at  Sessions,"  applied  often  in  England  to  this 
class  of  work.  Now  we  venture  to  think  that  there  is  in  the  case 
of  police  conducting  such  inquiries,  and  carrying  out  such  prosecu- 
tions, an  objection  we  have  already  mentioned  in  the  case  of  private 
prosecutors.  As  in  the  latter  there  may  be  personal  aniirms,  so  in 
the  former  instance  there  may  be  professional  animus  ;  and  here  it 
is  that  the  value  of  a  public  prosecutor  with  local  position  and 
knowledge  comes  in.  The  Crown  official  alone  could  initiate  the 
action  of  the  police,  who  would  take  their  orders,  however,  as  here- 
tofore, from  their  chief-constable.  It  might  not  be  so  pleasant  for 
chief-constables  in  England,  but  that,  of  course,  would  not  signify 
in  the  least  where  public  interests  were  to  be  served. 

Now  we  may  be  allowed  to  quote  a  few  sentences  from  the 
address,  showing  how,  suiting  the  new  arrangement  to  forms  already 
existing,  the  proposal  for  a  change  was  laid  before  the  Congress. 
"  I  should  make  a  beginning  in  the  larger  counties  by  separating 
the  functions  of  chief-constable  and  public  prosecutor,  giving  the 
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latter  office  to  a  solicitor,  and  making  it  part  of  his  duty  to  oondoct 
prosecutions  before  the  Quarter  Sessions.  The  next  step  would  be 
to  assign  the  conduct  of  prosecutions  at  the  Assizes  to  a  single 
counsel  for  each  circuit,  instead  of  dividing  the  briefs  as  at  present 
among  the  younger  men  practising  on  the  Crown  side  of  the  Courl 
The  prosecuting  counsel  would  in  important  cases  be  consulted 
before  the  trial,  and  after  the  profession  had  become  accustomed  to 
the  system  of  public  prosecutions,  the  prosecuting  counsel  would 
be  associated  in  a  legal  department  and  made  responsible  for  the 
general  criminal  business  of  their  respective  circuits."  With  all 
that  has  been  quoted  we  can  entirely  agree,  but  still  there  are, 
even  as  things  stand,  considerable  difficulties  in  carrying  out  such 
a  system  without  overloading  the  new  department  to  a  d^ree  veiy 
apt  to  impair  its  efficiency.  We  shall  endeavour  to  show  what  we 
mean.  Take,  for  example,  the  Assizes  at  Liverpool  or  at  Manchester, 
and  it  will  be  found  that  the  business,  not  only  criminal,  of  course, 
but  civil  also,  lasts  from  a  fortnight  to  three  weeks,  or  about,  on 
the  average,  say  ten  weeks  in  a  year.  Now,  putting  the  civil  busi- 
ness as  tvdce  the  amount  of  the  criminal,  we  should  have  three  or 
four  weeks  of  purely  criminal  work,  about  a  week  for  each  visit 
of  the  judges.  This  represents  in  a  year  very  much  more  than  the 
heaviest  of  our  Scottish  circuits,  the  Western,  would  give  in  the 
same  time.  That  circuit  is  so  heavy  that  the  Advocate-Depute 
who  prosecutes  has  in  Glasgow  always  the  assistance  of  another 
prosecuting  counsel  in  a  second  court  to  enable  him  to  overtake  the 
number  of  cases,  and  even  with  this  we  believe  it  is  generally 
considered  to  be  very  hard  work.  The  other  circuits,  which  are 
lighter  than  the  Western,  nevertheless  call  for  continual  attention 
and  work  from  those  who  are  in  charge  of  them.  This  being  so, 
it  will  be  manifest  to  our  readers  what  an  enormous  number  of 
prosecuting  counsel  would  be  absolutely  necessary.  Liverpool  or 
Manchester  are  only  single  places  of  assize  on  the  Northern  Circuit; 
each  of  these  places  certainly  gives  much  more  work  than  Glasgow 
does,  and  practical  experience  shows  that  Glasgow,  with  the  essential 
preliminary  preparation  of  cases,  and  disposal  of  questions  requiring 
inquiry,  cannot  be  managed  by  one  man.  It  follows,  therefore, 
that  each  circuit  would  require  to  be  divided  into  prosecuting 
districts  sufficiently  large  to  give  work  fully  to  one,  or  where  two 
judges  sit  simultaneously,  to  two  men.  It  seems  to  us  that  probably 
the  more  simple  way  would  be  to  have  a  prosecuting  department 
for  each  circuit  corresponding  to  our  Crown  Office,  and  to  have 
reported  thither  all  cases  as  they  are  in  Scotland.  A  senior  counsel 
for  the  Crown  might  be  attached  in  each  case  for  purposes  of 
consultation  and  advice,  and  in  any  instance  where  questions  of 
national  importance  arose,  a  further  and  final  reference  might  be 
made  to  London,  where  the  Attorney  and  Solicitor-General,  as 
advisers  of  the  Crown,  would  finally  decide  upon  what  was  to  be 
done.     We  also  venture  to  think,  as  no  doubt  the  Lord  Advocate 
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would  have  told  his  audience  had  there  been  time  to  enter  into 
details,  that  all  these  offices  should  be  paid  by  salary  and  not  by 
fees.  The  movement  in  this  direction  has  b^en  very  strong  A 
over  the  country  of  late  years,  and  there  can  be  no  doubt  that  a 
fixed  sum  is  better  for  the  public,  and  in  the  end  generally  for  the 
recipient  himself.  Yet  another  observation  occurs  to  us  with 
reference  to  the  scheme  laid  before  the  Social  Science  gathering. 
It  is  proposed  that  to  solicitors  should  be  confided  the  whole 
Quarter  Sessions  prosecutions.  This  would  not  be  a  matter  worth 
mentioning  in  Scotland,  where  Quarter  Sessions  is  merely  the 
solemn  sitting  down  of  a  quarterly  court  and  its  uprising,  and  Uttle 
else ;  but  in  the  south  this  is  a  most  important  matter,  and  counsel 
attached  to  the  circuit  as  regularly  attend  the  Sessions  as  they  do 
the  Assizea  There  are  in  England  now  a  daily  increasing  body  of 
barristers  who  are  known  among  their  legal  brethren  as  "  locals, 
because  they  attach  themselves  to  a  certain  place,  taking  up  their 
residence  there  and  regularly  practising  before  its  Court.  The 
leaders  of  this  local  bar  in  such  places  as  Liverpool  and  Manchester 
are  men  making  a  handsome  income,  and  thoroughly  equipped  in 
all  the  armour  of  the  profession.  Now  we  venture  to  think  that 
from  this  body  might  be  taken,  not  those  who  are  to  make  the 
inquiries  and  do  the  work  of  solicitors  in  Crown  prosecutions,  but 
in  some  districts,  at  any  rate,  those  who  are  to  prosecute  at  the 
Sessions.  From  these  "  locals,"  who  have  only  become  an  institution 
of  later  years,  already,  at  least,  one  Attorney-General  has  sprung ; 
and  it  is  not  unusual  for  a  ''  local "  whose  reputation  is  sufficiently 
good  in  his  own  town  to  move  to  London,  and  there,  supported  by 
those  whose  confidence  he  has  deservedly  earned,  to  rise  to  large 
and  lucrative  general  practice. 

In  concluding  what  we  have  to  say  upon  this  suggested  change 
in  England,  we  must  deprecate  anything  like  a  half  measure  to 
begin  with.  If  a  new  department  is  to  be  formed,  let  it  be  so  for 
each  circuit,  and  speedily.  If  it  be  thought  necessary  to  work 
gradually,  let  that  be  done  circuit  by  circuit,  but  let  the  change 
for  the  district  be  complete  in  itself,  and  not  worked  out  by  a 
series  of  developments. 

Passing  on  from  these  most  interesting  questions,  the  Lord 
Advocate  in  his  address  proceeded  to  face  the  weakness  of  our 
Scottish  criminal  jurisprudence,  and  the  advantages  which  even 
now  to  some  degree  English  lawyers  have  in  this  respect,  an  advan- 
tage, as  was  pointed  out,  shortly  to  be  almost  immeasurably  in- 
creased, unless  we  in  our  turn  also  take  advantage  of  the  oppor- 
tunity for  improvement  afforded  us.  "  The  criminal  jurisprudence 
of  Scotland  is,  like  the  common  law  of  the  sister  country,  founded 
on  custom  and  the  decision  of  the  judges.  No  authoritative  state- 
ment of  its  principles  has  ever  been  promulgated  in  writing.  Its 
definitions  are  to  be  found  in  the  commentaries  of  judges  and 
advocates;  its  sanction  is  supposed  to  be  the  conscience  of  the 
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community;  its  classification  of  offences  is  purely  arbitraiy.  Arbi- 
trary punishment,  in  fact  as  well  as  in  name,  dominates  the  whole 
category  of  criminal  law  in  Scotland,  with  the  exception  of  those 
crimes,  now  practically  reduced  tb  one,  which  the  common  law 
punishes  by  death.  The  elasticity  of  the  criminal  law  of  Scotland 
has  been  much  vaunted  by  our  judges  and  jurists.  My  profes- 
sional sympathies  incline  me  to  their  view,  and  I  hold  with  my 
profession  that  our  judges  and  commentators  have  done  their 
work  well.  But,  as  a  citizen,  I  cannot  forget  that  this  elasticity 
of  criminal  law  has  in  past  times,  and  possibly  within  the  memory 
of  living  men,  been  an  instrument  of  the  grossest  oppression." 
The  English  criminal  law  shows  traces,  as  was  observed,  of  having 
a  similar  unwritten  and  elastic  system ;  but  statutes  literally  by  the 
hundreds  have  interposed,  and  they  now  "  exercise  the  ingenuity" 
of  English  and  Irish  lawyers  by  their  technical  and  complex  and 
not  unfrequently  contradictory  provisions.  No  one,  we  may  presume, 
will  hesitate  to  admit  that  when  a  judge  proceeds  upon  a  statute 
his  position  in  the  eye  of  those  unacquainted  with  law  is  materially 
strengthened,  and  that  "the  administration  of  the  criminal  law 
will  most  commend  itself  to  the  approval  of  the  honest  and  law- 
abiding  portion  of  the  community  when  the  judge  is  in  a  position 
to  point  to  the  very  statute  which  has  been  broken,  and  when  the 
public  .  .  .  can  satisfy  itself  that  the  law  is  justly  administered 
and  the  punishment  suitable  to  the  offences  proved."  For  the  dis- 
crepancies and  differences  between  not  only  the  decisions  here  and 
in  England  and  Ireland,  but  even  the  severity  and  leniency  of 
sentences  and  so  forth  among  ourselves,  there  is  proposed  the 
great  and  universal  panacea,  a  code ;  rather,  indeed,  we  should  not 
say  it  is  proposed,  but  its  advantages  are  pointed  out,  and  its  actual 
existence,  as  sketched  out  by  Sir  James  Stephen,  predicted  for  no 
distant  day.  The  address,  however,  speaks  with  approval  of  the 
saying  that  "  a  code  is  the  ultimate  form  of  every  good  system  of 
laws."  To  this  we  demur  in  some  degree,  because  as  necessarily 
the  most  elaborate  code  must  be  imperfect,  it  follows  that  a  lapse 
of  years  will  render  even  this  "  ultimate  form"  antiquated,  and 
lead  to  fresh  legislation  or  renewed  codification.  Itather  we  should 
prefer  to  regard  a  code  as  sweeping  away  all  confusion  and  com- 
plexity in  the  past,  and  forming  a  sound  and  solid  basis  upon 
which  future  advance  may  be  made.  To  attempt  codification  with 
an  uncivilized  society,  and  imperfect  ideas  of  right  and  wrong  in 
the  public  mind,  would  be  folly;  but  in  this  country  we  are  surely 
now,  if  ever,  ripe  to  receive  from  our  jurists  a  stable  substratum 
upon  which  generations  to  come  may,  if  they  so  please,  build  yet 
more  ambitious  edifices. 

Boldly,  in  concluding  his  remarks  upon  the  question  of  a  code, 
did  the  speaker  sweep  away  technical  jargon,  for  such  it  truly  \b, 
and  professional  or  local  prejudices.  He  points  out  that  where 
there  are  differences  of  a  substantial  character  between  our  laws 
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for  criminals  in  Scotland  and  those  observed  in  England,  either  we 
are  wrong  or  they  are,  and  in  either  case  the  assimilation  of  the 
two  laws  is  but  an  act  of  right,  the  remedy  of  a  wrong.  Before  we 
pass,  as  we  must,  from  this  portion  of  the  address,  the  thought 
recurs  that  even  when  a  code  has  become  an  accomplished  fact,  its 
interpretation  will  be  made  the  subject  of  dispute.  Its  provisions 
will  become  food  for  argument,  and  different  judges  in  different 
places  will  be,  if  human  nature  alter  not,  sure  to  lay  down  different 
law.  How  can  this  be  remedied  ?  We  see  it  in  the  statiites  that 
are  from  year  to  year  added  to  our  law;  some  in  England  are 
taken  one  way,  in  Scotland  another.  Who  is  to  settle  the  point 
where  the  experts  themselves  differ  ?  May  it  not  be  necessary,  if 
we  have  one  criminal  code,  to  provide  for  conferences  of  all  the 
supreme  criminal  judges  in  the  kingdom  where  points  of  interpre- 
tation are  at  issue  ?  We  offer  the  suggestion  for  what  it  is  worth, 
but  surely  a  conference  of  such  a  character,  even  though  cumber- 
some and  to  some  men's  minds  unseemly,  would  be  better  for  us 
all  than  the  spectacle  of  contrary,  we  almost  said  rival  judgments, 
where  too  often  the  judge  may  be  lost  in  the  disputant,  and  the 
even  balance  of  opinion,  in  the  desire  to  outshine  or  outargue. 

Passing  on  from  these  considerations  as  to  a  criminal  code  and 
its  value,  the  Lord  Advocate  took  up  one  point  of  great  interest  in 
connection  with  "  the  right  of  the  State  to  permit,  and,  if  necessary, 
require  an  accused  person  to  give  evidence  in  his  own  case."  This 
the  commissioners  who  have  prepared  the  draft  code  do  not  propose 
to  allow,  but  they  suggest  that  it  should  be  made  optional  on  the 
part  of  the  accused  to  tender  himself  for  examination,  being  also 
in  that  event  liable  to  be  cross-examined  by  the  prosecutor.  The 
difficulty  about  the  whole  matter  seems  to  us  to  lie  in  the  fact  that 
you  cannot  compel  a  prisoner  to  make  any  reply  to  questions  put 
to  him,  any  more  than  you  can  force  him  to  say  anything  in  his 
declaration  when  taken  according  to  our  practice  here.  For  this 
reason  probably  there  has  been  inserted  the  proposal  in  the  code 
giving  the  accused  an  option.  It  seems  to  us  that  the  present  form 
of  declaration  is  very  good ;  it  is  guarded  against  abuse,  and  forms 
a  most  valuable  element  in  getting  up  a  case,  or  rather  in  making 
thosQ  inquiries  necessary  before  any  person  is  indicted  and  tried. 
It  happens,  we  do  not  say  often,  but  certainly  with  a  moderate 
degree  of  frequency,  that  a  person  who  is  charged  makes  upon 
declaration  certain  statements,  it  may  be  merely  exculpatory  of 
himself,  or  further  incriminatory  of  others,  the  result  being  that 
the  procurator-fiscal  at  once  directs  his  attention  to  these  state- 
ments with  a  view  to  testing  their  accuracy;  and  then  it  is  discovered 
that  the  accused  is  telling  what  is  true,  and  that  the  suspicions 
against  him  were  unfounded.  This  valuable  opportunity  of  clearing 
himself  would  be  to  a  large  extent  neutralized  for  any  accused 
person  were  he  limited  to  what  he  could  say  in  tlie  witness-box  at 
the  trial,  lor  then  his  statements  in  all  probability  would  have  to 
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rest  upon  his  own  character  for  veracity  and  the  effect  he  produced, 
as  it  would  be  too  late  for  general  inquiries  to  show  how  far  they 
were  well  founded.  In  point  of  fact,  the  change  that  we  advocate 
would  leave  the  declaration  system  as  it  is,  and  allow  in  addition 
to,  or,  if  preferred,  in  lieu  of,  the  declaration  any  statement  in  Conit 
by  the  prisoner  as  a  witness  in  his  own  defence.  Direct  evidence, 
we  know,  is  always  preferable,  and  not  only  so,  but  Courts  will  not 
take  any  evidence  but  the  best  adducible ;  and  surely  the  taking 
of  a  declaration  as  it  is  now  done,  and  the  exclusion  of  the  oral 
evidence  of  the  accused,  is  in  point  of  fact  a  direct  violation  of  this 
rule,  and  a  preference  exhibited  against  the  accused  and  for  the 
prosecution  in  favour  of  what  would  in  all  other  circumstances  be  a 
kind  of  evidence  that  is  rejected.  Take,  for  example,  a  deposition 
emitted  by  a  man  at  the  point  of  death :  this,  if  he  dies  before  the 
trial,  is  received,  because  it  is  the  best  evidence  that  can  in  the 
circumstances  be  got ;  but  if  he  lives,  it  is  not  the  best,  and  is  there- 
fore not  received.  So  with  an  accused  person  his  declaration  would 
be  only  available  where  he  declined  to  offer  himself  as  a  witness,  as 
being  then  the  best  available  evidence,  and  the  statements  he  might 
make  in  the  declaration  might  be  sifted  and  thoroughly  established 
or  contradicted.  "  The  State/'  observed  the  learned  President, "  has 
a  legitimate  interest  to  give  him  [the  accused]  an  opportunity  of 
making  explanations,  and  he  can  have  no  legitimate  interest  to 
withhold  them.  Our  practice  of  taking  declarations  in  private  is 
based  on  this  assumption.  One  can  see  a  principle  for  utterly 
refusing  to  receive  a  prisoner's  statement  But  having  agreed  to 
receive  it — ^and  to  submit  it  to  a  jury — is  it,  I  ask,  anything  but 
the  merest  prejudice  which  prompts  us  to  offer  it  to  the  jury  in  the 
form  of  a  weak  dilution,  instead  of  presenting  them  with  the 
unadulterated  article  as  it  falls  from  the  lips  of  the  prisoner  him- 
self ? "  The  speaker  no  doubt  was  arguing  his  case  higher  than  we 
should  feel  disposed  to  go,  that  is,  arguing  in  favour  of  a  necessary 
examination  of  the  accused  without  option  on  his  part  of  refusal ; 
but  the  same  principle  underlies  either  view,  we  mean  the  principle 
of  obtaining  the  best  evidence.  In  the  case  of  a  prisoner  we  think 
the  best  evidence  from  himself  is  that  obtained  voluntarily — direct 
if  he  will  agree,  indirect  if  he  so  prefer.  A  prisoner,  from  the  veiy 
fact  of  his  being  an  accused  person,  is  not  truly  on  an  equal  footing 
with  other  witnesses,  and  this  ia  our  reason  for  according  him  an 
option.  If  he  declines,  then  his  declaration  becomes  the  best 
evidence  that  can  be  got  from  him.  It  is  notorious  that  even 
ordinary  witnesses  often  act  in  the  witness-box  when  under  ex- 
amination in  a  hesitating  and  unnatural  manner,  and  this  woidd 
be  more  true  in  the  case  of  accused  persons  who  might  by  agitation 
when  entirely  innocent  strengthen  a  weak  case  against  themselves, 
and  by  prejudicing  unfavourably  the  minds  of  the  jury  receive  an 
unjust  verdict. 
The  rest  of  the  presidential  address  in   the   Department  of 
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Jurisprudence  was  occupied  by  a  consideration  of  a  system  of  com- 
pulsory Land  Eegistration  as  we  have  it  in  Scotland,  to  be  introduced 
generally  throughout  the  kingdom.  Beference  was  made  to  two 
attempts  at  this,  vitiated,  as  was  observed,  "  by  the  taint  of  the 
*  permissive '  element."  "  A  law,"  it  was  added,  "  which  the  State 
approves,  but  permits  its  subjects  to  disapprove,  which  is  obligatory 
on  the  Legislature,  but  which  the  persons  afifected  may  treat  with 
contempt,  is,  I  venture  to  think,  worse  than  useless.  It  is  in  many 
cases  a  positive  hindrance  to  efficient  legislation.  It  is  always,  and 
necessarily,  a  failure,  viewed  as  a  means  to  an  object,  and  the  worst 
of  it  is,  that  the  impression  of  failure  is  liable  to  be  transferred  to 
the  object  itself  in  the  estimation  of  the  public,  who  do  not  always 
consider  that  a  measure  cannot  be  said  to  have  failed  if  it  has 
never  been  properly  tried." 

Working  from  centres  already  existing  in  London  and  in  York, 
for  the  counties  of  which  those  cities  are  *capitals,  the  simple 
suggestion  is  made  that  from  year  to  year  fresh  counties  should  be 
added ;  and  that  in  this  manner  there  would  be  time  to  get  a  trained 
staff  of  registrars  who  would  understand  their  duties,  and  move  on 
as  each  new  county  came  into  the  fold  to  instruct  the  local  officials 
in  their  new  duties.  It  might  be  necessary  to  have  more  centres 
than  two,  but  that  would  be  merely  a  question  of  detail  in  work- 
ing out  the  scheme.  A  most  judicious  proposal  was  made  as  to 
the  anticipated  expense,  which  leads  to  much  opposition,  it  is  said, 
among  our  English  neighbours,  that  proposal  being  for  the  State  to 
undertake  to  register  free  of  cost  the  first  deed  relative  to  every 
estate.  We  feel  sure  that  once  this  were  done,  once  owners  found 
the  advantage  of  having  their  titles  secure  beyond  doubt,  once 
creditors  were  assured  that  no  prior  mortgage  existed  to  exclude 
their  rights,  and  once  the  public  knew  that  a  simple  process  would 
assure  them  of  what  they  were  buying,  all  opposition  would  cease. 

The  subject  of  registration  of  titles  occupied  subsequently  the 
attention  of  the  Municipal  Law  Section,  when  two  papers  were 
read  upon  it.  In  one  of  these  the  writer  pointed  out  the  value  of 
what  had  occurred  in  Ireland,  and  seemed  to  regard  the  expense 
as  a  great  point.  We  confess  that  it  would  be  a  great  point  were 
it  established  that  registration  largely  increased  the  expense  of 
land  transfer,  already  ridiculously  great,  but  we  doubt  very  much 
whether  this  would  be  the  case.  Sir  R  Torrens,  who  read  another 
paper  on  this  subject,  gave  an  account  of  what  has  been  done  in 
the  colonies  upon  this  branch  of  law.  He  explained  that  the  mode 
adopted  was  as  follows : — 

"  The  person  or  persons  in  whom,  singly  or  collectively,  the  fee- 
simple  is  vested,  either  in  law  or  in  equity,  may  apply  to  have  the 
land  placed  on  the  register  of  titles.  These  applications,  together 
with  the  deeds  and  other  evidences  of  title,  accompanied  by  plans 
of  the  lands,  furnished  by  licensed  surveyors,  and  certified  correct  by 
statutory  declaration,  are  submitted  for  examination  to  a  barrister 
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and  to  a  conveyancer,  who  are  styled  'examineis  of  titles.'     These 
gentlemen  examine  the  titles  precisely  as  they  would  do  on  behalf 
of  an  intending  purchaser  under  the  old  law.    They  report  to  the 
'  Eegistrar/  or  *  Recorder  of  Titles/  as  he  is  styled  in  some  colonies — 
1st.  Whether  the  description  of  the  parcels  of  land  is  definite  and 
clear  ?  and  in  this  they  are  assisted  by  a  land  surveyor  and  draughts- 
man    2nd.  Is  the  applicant  in  undisputed  possession  of  the  property  ? 
3rd.  Does  he  appear  in  equity  and  justice  rightfully  entitled  thereto? 
4th.  Does  he' produce  such  evidence  of  title  as  leads  to  the  conclu- 
sion that  no  other  person  is  in  a  position  to  succeed  against  him  in 
an  action  for  ejectment  ?     Should  the  applicant  fail  to  satisfy  the 
examiners  in  these  particulars,  the  application  is  at  once  rejected, 
without  putting  him  to  any  further  expense.     Should  the  applicant, 
being  in  possession,  be  enabled  to  show  such  a  title,  although  the 
evidence  he  adduces  might  not  be  sufficient  to  enable  him  to  oust 
a  tortuous  holder  in  possession,  or  to  compel  an  unwilling  purchaser 
to  complete,  the  examiners  would  report  the  case  to  the  registrar, 
with  the  recommendation  that  notices  should  be  served,  and  the 
claim  advertised  more  or  less  extensively,  according  to  the  nature 
of  the  case  and  the  domicile  of  the  parties  likely  to  be  interested." 
This  of  course  would  be  unnecessary  where  the  State  was  parting 
with  Crown  lands,  none  of  which  are  disposed  of  without  due  r^s- 
teiing  of  the  title.     The  system  has  worked  for  twenty  years  and  is 
found  efficient,  at  least  the  author  of  the  paper  seemed  to  think 
BO.     We  are  not,  however,  quite  sure  as  to  the  sufficient  publicity 
of  notices  such  as  those  mentioned.     There  cannot  be  a  doubt  that 
this  is  a  vital  point  in  any  such  inquiry,  as  otherwise  registration 
may  become  in  the  hands  of  unscrupulous  persons  the  means  for 
perpetrating  the  grossest  frauds.     It  is  also  very  needful  that  the 
notices  be  served  upon  all  who  may  be  concerned,  in   addition 
to   their  publication;  this   we  learn  is   done,  for  the  author  of 
the  paper  said  that   the  notices  so  ordered  by  the  registrar  on 
the  advice  of  the  examiner,  are  served  upon  those  actually  in 
possession  of  the  land,  and  further,  upon  such  persons,  if  any,  as 
the  examiner  might  indicate  as  likely  to  be  interested  either  in  law 
or  equity  in  the  ownership.     All,  indeed,  should  receive  intimation 
of  what  is  going  on  who  may  have  an  interest,  but  there  is,  as  we 
know  by  results,  in  some  instances  the  greatest  possible  difficulty 
in  knowing  the  true  state  of  matters.     A  slight  suppressio  veri  may 
set  the  examiner  and  the  registrar  upon  a  totally  wrong  track,  and 
the  subsequent  appearance  of  the  register  will  mislead  instead  of 
directing.     Another  body  of  persons  upon  whom  notices  should  be 
invariably  served  are  the  owners  and  occupiers  of  adjoining  land 
From  what  Sir  R.  Torrens  said  we  gather  that  this  is  done  where 
all  does  not  seem  to  be  clear  sailing  to  the  critical  eye  of  the 
examiner,  but  we  think  that  these  are  notices  which  should  be 
given  in  every  case,  as  the  absence  leaves  the  title  burdened  by 
possible  disputes  as  to  boundaries  and  so  forth.     These  matters 
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are  trifling.  A  few  yards  signify  little  where  there  is  plenty  of 
room  for  cJl,  but  let  a  city  grow  up,  like  Melbourne,  in  a  few  years, 
or,  like  American  cities,  in  a  few  months,  and  land  and  its  boundary 
questions  assume  a  very  formidable  pecuniary  aspect  for  the 
holders.  To  produce  evidence  of  due  notice  upon  neighbours,  and 
no  objection  raised  by  them,  would  become  of  no  slight  importance 
as  an  argument  in  favour  of  the  right  of  the  notice-server. 

As  to  the  terms  of  the  notices  themselves,  we  learn  that  they 
state  what  the  object  of  the  application  is,  intimating  that  should 
no  objection  be  raised  within  a  prescribed  time,  the  land  will  be 
brought  under  the  provisions  of  the  Act,  and  the  applicant  will 
receive  an  indefeasible  title.  The  form  in  which  the  objection  may 
be  taken  is  by  lodging  a  caveat  within  the  time  appointed,  and  if 
that  is  done,  then  the  whole  matter  passes  into  the  Supreme  Court, 
and  the  registrar  cannot  register  or  move  further  in  the  matter  until 
their  final  judgment  begiven.  Should  there  be  nocaveat  lodged, how- 
ever, or,  similarly,  if  it  is  withdrawn  oroverruled  by  the  Court,  then  the 
final  step  is  taken  for  placing  the  land  upon  the  register  of  the  colony 
by  the  issue  of  certificate  of  title,  vesting  the  estate  indefeasibly  in 
the  applicant.  The  certificates  are  in  duplicate.  They  define  the 
land  in  respect  to  which  they  are  issued  by  description  and  refer- 
ence to  the  Ordnance  maps  of  the  district,  and  where  necessary  by 
diagram  on  the  certificate.  They  set  forth  the  nature  of  the  estate 
of  the  applicant,  whether  a  fee-simple  or  limited  owner,  and  notify 
by  memorials  indorsed  all  lesser  estates,  leases,  charges,  or  interests 
current  and  affecting  the  land  at  the  time.  Ample  space  is  left  for 
the  indorsement  of  subsequent  memorials,  recording  the  transfer 
or  extinction  of  these,  and  the  creation,  transfer,  or  extinction  of 
future  estates  or  interests. 

With  commendable  pride  in  the  system.  Sir  Eobert  pointed  out 
how  well  this  plan  avoided  the  expense  of  a  reference  to  the 
Courts,  and  thus  how  expense  was  saved.  We  have  already 
indicated  wherein  we  fear  there  might  be  a  risk,  not  in  the 
expense,  nor  in  the  title  to  the  holder,  but  in  the  holder*s  acting 
himself  fraudulently,  and  yet  excluding  practically  all  inquiry  into 
his  frauds  by  the  exhibition  of  an  unchallengeable  title. 

Further,  we  think  that  for  an  old  and  long-settled  country  like 
this,  with  so  many  local  peculiarities  and  customs,  there  would  be 
great  difficulties  in  the  way  of  such  a  system.  Bather  possibly  it 
might  be  best  to  require  every  owner  to  register  at  once,  or  to 
register  for  him,  providing  that  his  title  should  be  open  to  chal- 
lenge for  a  certain  and  not  inconsiderable  period.  Sales  of  land 
might  be  made  simpler,  perhaps,  by  utilizing  the  large  and  elaborate 
Ordnance  surveys  we  now  have  for  the  whole  kingdom,  and  by 
requiring  purchasers  to  have  marked  upon  special  copies  thereof 
for  the  district,  with  precautionary  formalities,  the  boundaries  of 
the  piirchased  land,  the  same  being  indicated  by  a  letter  and 
numeral.     It  would  be  essential  in  all  this  to  have  everything 
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arranged  beforehand,  and  the  gradual  development  of  the  scheme 
might  therefore  be  advantageous,  provided  always  that  it  was 
universal  for  each  district  to  which  successively  it  became  appli- 
cable. 

There  is,  however,  always  a  point  to  be  borne  in  mind,  and  that 
is  the  constant  accumulation  of  documents  where  registration  is 
compidsory  and  universal  Even  in  this  country  the  accumula- 
tion already  is  vast,  and  it  is  not  unlikely  that  some  method  will 
have  to  be  resorted  to  for  returning  to  their  proper  owners  all  the 
original  title-deeds  that  may  have  become  unnecessary  for  titles, 
amply  fortified  by  prescription,  or  else  by  absolutely  prohibiting 
the  repetitions  in  the  register  which  so  often  may  be  found.  The 
preparation  of  indexes  and  good  classifications  and  arrangements 
have  already  much  simplified  the  work  of  the  Eegister  House,  and 
this  su^estion  might  perhaps  solve  the  problem  of  space. 

In  concluding  his  address,  the  President  referred  to  questions 
affecting  land  tenure,  and  especially  freedom  of  contract  Putting 
the  point  made  in  the  words  of  the  speaker,  it  was  this:  "To 
prohibit  contracts  into  which  parties  desire  to  enter,  and  which 
are  neither  immoral  nor  hurtful,  is  not  jurisprudence.  To  compel 
parties  to  enter  into  contracts  of  one  description,  when  they  wish 
to  enter  into  contracts  of  a  different  nature,  is  not  jurisprudence. 
Jurisprudence  assumes  as  its  hypothesis  a  certain  relation  volun- 
tarily entered  into  between  two  or  more  parties,  and  undertakes  to 
define  the  conditions  and  consequences  which  flow  naturally  and 
equitably  from  that  relation/'  After  further  summing  up  in  a  few 
sentences  the  reasons  why  it  was  especially  valuable  that  a  scientific 
association  should  take  up  these  questions  and  define  properly  the 
limits  to  which  law  reform  should  be  extended,  the  address  con- 
cluded with  these  words :  "  Where  a  law  ceases  to  represent  the 
habits,  wishes,  and  tendencies  of  society,  it  is  already  condemned; 
where  it  is  in  accordance  with  those  elements  of  public  sentiment, 
it  is  the  duty  of  the  jurist  to  encourage  it,  so  as  to  give  free  play 
to  the  social  forces  which  have  brought  it  into  operation." 

{To  be  continued.) 


(To  the  Editor  of  the  "  Journal  of  JuiHsprudenceJ') 

LIMITATION  OF  CAEEIEES'  LIABILITY— CONDITIONS 

IN  PASSENGERS'  TICKETS. 

Sir, — I  have  been  much  interested  with  your  recent  articles  on 
this  subject,  which  is  one  of  very  considerable  practical  impoitance 
at  the  present  day.    There  can  hardly  be  any  one,  I  should  think. 
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who  has  net  occasionally,  when  travelling  by  mil,  in  some  abstracted 
or  melancholy  mood — for  it  is  only  at  such  times  that  travellers 
think  of  reading  the  small  print  on  their  tickets — first  opened  his 
eyes  wide  with  .suipriae,  and  thereafter  uttered  ugly  words  in 
indignation  at  the  unreasonable  and  one-sided  stipulations  some- 
times to  be  found  on  these  interesting  bits  of  pasteboard 

The  recent  decisions  on  the  subject  seem  to  my  mind  to  be 
tolerably  satisfactory,  and  showing  a  desire  on  the  paxt  of  Courts — 
the  higher.  Courts  at  least,  which  alone  can  take  the  lead  in  such 
a  matter — to  oyeriook  bare  technicalities,  and  take  into  account 
the  relative  positions  of  the  •contracting  parties,  and  other  conaid- 
erationa  suggested  at  once  by  equity  and  common-sense. 

The.  opinion  indicated  by  Lords  Chelmsford  and  Hatherley,  that 
the  ticket  does  not  form  part  of  the  contract,  is  a  very  interesting 
and,  emanating  as  it  does  from  such  high  authorities,  practically 
important  view  of  the  matter.  It  is  certainly  not  an  unreasonable 
view,  as  is  very  well  brought  out  in  the  article  I  have  referred  to. 
I  must  say  I  think  the  ticket  should  be  regarded  as  merely  evidence 
that  you  have  .paid  and  Uie  company  have  accepted  the  fare,  that 
the  eow/pany  and  ^am,  have  entered  into  a  contract  of  carriage;  but 
the  writing  or  printing  on  the  ticket;  whether  on  the  face  or  thb 
back  of  it,  having  been  put  there  by  one  of  the  contracting  parties 
only,  should  not  surely  be  decisive  of  the  rights  and  liabilities  of 
either  of  the  contracting  parties.  These  should  be  determined  by 
public  law,  and  considerations  of  equity  and  expediency,  terms 
which,  though  pooh-poohed  by  some  so-called  ''scientific"  lawyers, 
are  showing  themselves  every  year  more  and  more  powerful  in 
modifying  our  laws,  for  against  unreasonable  stipulations  on  tickets 
the  passenger  has  but  the  barest  protection  imaginable.  It  may  be 
said,  If  you  object  to  the  company's  conditions,  don't  travel  by 
that  line.  But  every  one  knows  that  practically  one  has  no  option 
as  to  travelling  by  rail ;  business  will  not  permit  us  to  go  miles 
out  of  our  way,  or  delay  for  days,  all  because  of  an  objectionable 
stipulation  on  a  railway  ticket  Bailway  companies  obtain  from 
Parliament  the  privilege  of  forcing  their  way  through  a  country^ 
and  being  to  a  large  extent  a  monopoly,  they  ought  to  be  under 
some  sort  of  restriction  as  to  the  terms  on  which  they  are  to 
exercise  their  functions. 

Even  in  the  case  of  a  passenger  being  sharp-eyed  enough  to 
detect  the  objectionable  condition  on  the  ticket  or  book  of  regula* 
tions,  as  the  case  may  be,  issued  by  the  company,  and  having  the 
courage  and  business  aptitude — as  also  the  necessary  time — to 
make  a  protest  against  this  condition,  I  should  like  much  to  know 
what  his  legal  position  would  be  in  the  event  of  an  accidentt 
Suppose,  just  for  the  sake  of  example,  it  were  declared  on  the 
ticket  that  the  company  did  not  guarantee  the  stability  of  a 
certain  bridge  or  a  certain  portion  of  their  line,  the  question  would 
then  be.  Whether  the  company  had  a  legal  right  to  make  the 
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stipulation  protested  against  ?  and  in  the  event  of  it  being  decided 
that  they  had,  what  then  ?  The  passenger  had  not  agreed  to  the 
condition,  and  on  the  other  hand  the  company  woidd  probably 
take  up  the  position  that  they  refused  to  carry  on  other  terms,  and 
that  the  fact  of  the  passenger  allowing  himself  to  be  carried  was 
evidence  of  his  accepting  the  company's  conditions.  It  is  some- 
what difScult  to  see  how  a  passenger  by  simply  protesting  can 
take  the  benefit  of  carriage  by  the  company,  and  yet  shake  himself 
free  of  stipulations  which  the  company  are  l^ally  entitled  to 
make  as  the  condition  on  which  they  agree  to  carry. 

In  the  event  of  it  being  found  that  the  company  had  no  l^al 
right  to  make  the  stipulation  in  question  a  condition  of  their 
carrying .  passengers,  there  would  of  course  be  no  difficulty.  The 
protesting  traveller  would  be  entitled  to  ignore  it  altogether  in 
formulating  his  claims  of  damages. 

But  in  the  case  we  have  supposed,  after  the  traveller  had  pro- 
tested against  the  condition  on  the  ticket,  and  taken  his  seat  in  the 
train,  there  would  be  nothing  to  hinder  the  company  protesting  in 
their  turn  against  him  travelling  by  their  train  while  not  agreeing 
to  the  sole  conditions  on  which  they  offer  to  carry ;  and  if  the  con- 
dition were  not  an  extreme  one,  as  I  have  supposed,  but  a  reasonable 
one,  there  might  be  a  question  as  to  whether  the  company  were 
bound  to  take  a  passenger  who  openly  declared  that  he  would  not 
agree  to  it  Altogether  the  remedy  of  protestation  seems  to  me  to 
be  but  an  indifferent  one. 

.  No  doubt  intimation  of  limitations  of  liability  and  other  such 
conditions  might  be  posted  up  in  some  conspicuous  way,  where 
they  would  be  much  more  readily  seen  than  if  printed  on  the 
ordinary  travelling  ticket,  but  even  to  this  the  same  objections  are 
apt  to  apply.  Placard  it  ever  so  conspicuously,  people  are  often 
in  such  a  hurry  at  railway  stations  that  they  may  not  see  it,  and, 
graver  objection  still,  if  they  do  see  it  and  disapprove,  travellers 
lack  the  time  and  don't  know  how  to  repudiate  a  condition  put 
before  them  not  by  word  of  mouth  but  in  printed  letters,  let  it  be 
ever  so  objectionable  to  them. 

It  just,  I  think,  comes  back  to  this.  Travellers  are  practically 
in  the  hands  of  the  railway  companies.  Travel  they  must,  and 
travel  by  these  companies'  lines.  The  companies  have  got  bills 
from  Government;  they  have  virtual  monopolies  of  the  inland 
carriage  both  of  persons  and  goods,  and  the  public  law  of  the 
country  should  decide  what  their  rights  and  liabilities  are,  and 
entirely  disregard  conditions  attempted  to  be  foisted  into  the  con- 
tract either  by  the  carriers  or  the  carried.  That,  I  think,  is  the 
only  practical  view  of  the  matter,  and  the  one  that  is  likely  to 
yield  justice  to  both  parties.  No  doubt,  as  the  Lord  Chancellor 
says,  ''any  person  may  enter  into  an  express  contract  with  the 
company  to  take  the  whole  iisk  of  the  voyage  on  himself,"  or  to 
take  any  other  risk  or  liability  upon  himsdf  if  he  chooses,  but 
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•then  that  should  require  an  express  carUrad,  or  at  least  the  evidence 
of  the  passengers  agreeing  to  take  such  risk  should  be  some  positive 
act  (not  mere  omission)  on  his  part  ivhich  could  not  be  assigned  to 
any  other  motive,  and  which  would  amount  to  unequivocal  evidence 
that  he  had  both  understood  and  agreed  to  the  unusual  condition. 

I  have  to  apologize  for  taking  up  so  much  of  your  valuable 
space,  and  am  yours,  Crvis. 


INIQUITOUS  LAW  IN  ENGUSH  BANKEUPTCT. 

Sir, — We  have  recently,  as  traders,  suffered  from  a  most 
extraordinary  anomaly  in  the  English  Bankruptcy  Law,  and  for  a 
time  we  could  hardly  believe  such  a  law  could  in  the  nineteenth 
century  still  remain  on  the  Statute-Book.  The  case  is  this :  A 
debtor  of  ours  died  in  London,  and  a  relative  of  his  from  whom  he 
bad  borrowed  money  was  left  by  will  his  executor.  The  executor 
wound  up  the  estate,  and  after  payment  of  sick-bed,  funeral,  and 
legal  expenses,  etc.,  he  appropriates  the  whole  remaining  assets  to 
payment  of  his  own  debt,  and  informs  the  other  creditors  there 
will  be  no  dividend.  Naturally  we  could  not  believe  he  was 
entitled  to  so  act,  and  we  laid  the  case  before  leading  mercantile 
lawyers  both  in  London  and  Manchester,  and  only  to  find  he  is 
perfectly  warranted  in  so  doing,  and  that  such  is  the  English  law. 

We  need  not  point  out  what  a  door  this  opens  for  fraud,  and 
how  different  the  system  is  from  our  own  in  Scotland,  where  an 
executor  is  bound  to  pay  all  creditors  of  the  deceased  pro  rata  and 
without  preference. 

This  is  one  more  proof  of  the  urgent  necessity  for  a  total 
revision  of  the  English  Bankruptcy  Law.  Mebcatob. 

[We  shall  refer  to  this  matter  in  a  subsequent  number. — ^Ed.  J.  of  J.] 


l&ebtetD. 


The  Institutes  of  Law.  A  Treatise  of  the  Principles  of  Jurisprudence 
as  determined  by  Nature.  By  James  Lorimer,  Advocate, 
Begins  Professor  of  Public  Law,  and  of  the  Law  of  Nature 
and  Nations,  in  the  University  of  Edinburgh,  etc.  Second 
edition.    1880. 

The  first  edition  of  this  work  was  published  rather  more  than  eight 
years  ago,  and  it  does  not  speak  too  highly  for  the  study  of  juris- 
prudence among  the  legal  profession  in  this  country  that  so  im« 
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pOTtant  a  contribatioii  to  the  science  should  have  been  so  slowly 
ilisposed  of.  But  probably  this  is  only  to  be  expected  in  r^aid 
to  works  not  adapted  to  the  evetyday  needs  of  practice ;  the  study 
of  oar  municipal  hiw,  with  its  codeless  myriad  of  precedents,  mote 
than  sufficing  to  exhaust  the  time  of  mo0t  practising  htwyers.  It  ib 
at  least  satisfactory  that  the  present  edition  has  been  brought  out 
under  the  careful  supervision  of  the  author,  and  that  the  critidsms 
previously  made  to  parts  of  his  system  have  received  his  full 
attention. 

In  an  introductory  chapter  dealing  with  certain  definitions  and 
prelitninary  divisions,  the  author  gives  a  general  statement  of  the 
aim  of  the  science,  and  his  reason  for  adopting  the  particular 
tonninology  he  uses.  ''The  branch  of  sdence,"  he  says  (p.  2), 
"with  the  study  of  which  we  shall  be  here  engaged,  may  be 
described  as  havine  for  its  object  the  diBCOvery  of  that  law  which, 
by  the  nature  of  eSl  rational  creatures,  and  independently  of  their 
volition,  determines  their  relations  to  each  other  and  to  surrounding 
existences,  in  so  far  as  this  law  is  mediately  or  immediately  revealed 
to  human  reason,  and  realizable  by  human  will  under  the  conditions 
of  human  existence  in  time  and  space.**  And  a  littie  farther  on, 
^  Natural  law  when  treated  as  a  science  is  often  called  the  philosophy 
of  law.  But  inasmuch  as  nature  is  a  more  definite  conception  tiian 
philosophy,  the  former  epilihet  is  preferable ;  and  for  this  reason, 
probably,  recent  writers  seem  mostiy  to  have  reverted  to  it  I 
have  adopted  the  terms  'Institutes  of  Law,'  and  'Principles  of 
Jurisprudence  as  determined  by  Nature,'  in  order  to  indicate  the 
fdndcunental  relation  in  which  the  subject  stands  to  aU  the  depart- 
ments of  positive  law." 

The  author  proceeds  to  develop  his  system  by  treating  first 
(Book  L)  of  the  Sources  of  Natural  Law.  The  word  source  is  used 
with  a  double  signification — a  primary  and  a  secondary.  The 
primary  source  of  natural  law  is  (xod,  the  Creator  or  first  Cause 
of  all  things.  The  secondary  sources  are  described  as — 1st,  Direct 
Bevelation,  which  includes  all  the  various  ways  in  which  God  is 
supposed  miraculously  to  reveal  Himself  to  men;  2nd,  Indirect 
Bevelation,  which  includes  the  teaching  of  our  consciousness  on 
the  one  hand,  and  of  observation  and  experience  on  the  other.  To 
direct  revelation,  upon  which  a  certain  class  of  what  one  might 
call  clerical  jurists  (the  theological  school)  were  ready  to  base  all 
positive  law.  Professor  Lorimer  does  not  attach  much  importanca 
While  admitting  that  the  Deity  may  have  chosen  to  reveal  His 
will  to  man  in  a  direct  and  miraculous  way,  he  does  not  find  the 
evidence  that  He  has  done  so  sufficiently  reliable.  But  on  the 
indirect  revelation  of  God's  law  to  man  through  consciousness,  he 
lays  especial  prominence.  In  fact  this  is  a  fundamental  part  of 
the  system,  and  the  philosophic  question  of  man's  consciousness 
ia  treated  with  great  elaboration.  But  though  a  wide  departure  is 
thereby  taken  from  the  objective  or  sensational  school  of  jurispra- 


dence,  Professor  Lorimer  does  not  dispute  tfa»  importance  of  the 
inducticms  from  observation  and  the  historioal  method,  and  his 
system  is  an  attempt  to  reconcile  the  objective  with  the  subjective 
teaching. 

After  asserting  that  human  nature  is  necessarily  autonomous — a 
law  unto  itself-— a  long  and  very  valuable  chapter  is  devoted  to  an 
examination  of  the  history  of  opinion  in  regard  to  human  autonomy, 
the  evidence  being  sought  for  in  the  life  of  various  civilized 
races  of  mankind  From  a  consideration  of  man's  whole  nature  as 
the  source  of  law,  the  author  then  goes  on  to  deal  with  the  rights 
and  duties  which  nature  reveals  to  us  in  relation  to  God  on  the 
one  hand,  and  to  our  fellow-creatures  on  the  other.  In  relation  to 
the  Creator,  though  we  have  duties  we  can  have  no  rights ;  in  rela- 
tion to  our  fellows,  however,  we  have  a  number  of  rights.  These 
latter  are  classified  in  order :  starting  from  the  right  to  existence 
being  involved  in  the  fact  of  existence,  they  culminate  in  the  right 
to  dispose  of  the  fruits  of  being  our  property — either  inter  vivos 
or  mortis  causa.  All  these  subjective  rights  are  summed  up  in  the 
right  to  liberty,  and  to  each  of  them  nature  tells  us  that  there  are 
objective  rights— of  our  neighbour— which  must  exactly  correspond. 

The  position  with  regard  to  subjective  and  objective  rights  as 
bearing  on  human  relations  being  established,  the  question  of 
positive  law  being  necessarily  an  expression  of  natural  law  is  dealt 
with,  and  the  author  then  passes  to  a  consideration  of  the  well- 
known  distinction  between  perfect  and  imperfect  obligations,  and 
discusses  the  negative  school  of  jurisprudence.  And  he  finally 
concludes  his  examination  into  the  sources  of  natural  law  by  a 
consideration  of  the  doctrine  of  the  identity  of  justice  and  charity. 

In  surveying  the  system  of  natural  law  here  laid  down  as  a 
basis  for  jurisprudence,  one  cannot  help  being  struck  with  the 
logical  consistency  with  which  it  is  worked  out  as  a  whole. 

Though  agreeing  for  the  most  part  with  the  doctrines  of  that 
school  of  jurisprudence  which  is  represented  in  Germany  by 
Kranse,  Professor  Lorimer  is  not  to  be  taken  as  a  mere  follower  of 
it  His  system  is  worked  out  on  original  lines.  Whether  or  not 
it  succeeds  in  giving  the  true  solution  of  the  origin  and  ends  of 
law  is  another  matter.  That  the  unity  and  personal  activity  of 
God  is  demonstrated  as  against  pantheism  is  certainly  far  from 
being  the  case.  But  the  discovery  of  absolute  truth  in  these 
problems  can  never  be  asserted.  It  is  at  least  a  reasoned  system, 
and  after  all,  as  Professor  Fender  says,  it  ia  more  important  that 
a  system  of  philosophy  should  be  reasoned  than  that  it  should  be 
true.  The  system  is  fundamentally  opposed  to  that  of  utili- 
tarianism, and  the  doctrines  of  Bentham,  Austen,  and  writers  of 
that  school  are  entirely  repudiated  Utility,  it  is  said,  can  never 
be  a  tdos  in  itself.  It  must  be  itself  measured  by  some  end  or 
object  which  it  seeks,  something  that  transcends  individual  or 
national  tastes  or  sentiments.     '*  Short  of  nature  there  is  no 
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Bcience  of  ends ;  and  to  ascribe  either  utility  or  inutility  to  means 
irrespective  of  ends  is  mere  baseless  dogmatism.  If  the  resolts 
which  we  declare  to  be  useful  be  identified  with  the  object  of 
nature's  legislation,  the  whole  aspect  of  the  affair  of  course  is 
changed.  Our  resiQts  become  ends,  and  not  only  they,  but  all  the 
means  that  contribute  to  their  attainment  may  safely  be  labelled 
as  useful."  This,  no  doubt,  is  effective  criticisuL  But  does  not  the 
question  come  round  to  this  ?  Do  our  sources  of  knowledge  enable 
us  to  demonstrate  any  real  telos  for  jurisprudence  beyond  utility  ? 
If  it  be  answered,  Tes,  man's  whole  nature  is  in  itself  the  end,  for 
so  our  consciousness  combined  with  other  means  of  knowledge 
teaches  us,  the  utilitarian  replies.  We  cannot  admit  your  premises, 
for  we  deny  that  the  sources  of  knowledge  on  which  you  rely  teach 
us  anything.  Professor  Lorimer  remarks  that  though  utilitari- 
anism has  a  great  stronghold  among  lawyers  in  England,  it  is 
difficult  even  there  to  find  a  Benthamite  pur  sang  who  is  under 
forty.  And  he  adds,  that  among  his  own  students  scarcely  one 
has  turned  up  for  the  last  ten  years.  But  we  think  he  will  find 
that  there  is  among  lawyers  who  have  spent  some  years  in  pro- 
fessional practice,  as  he  will  certainly  find  among  legislators,  a 
tendency  to  adopt  the  expedient  and  useful  as  in  themselves 
sufficient  ends  for  law  and  legislation.  This  may  be  ascribed, 
and  probably  with  truth,  to  a  want  of  a  proper  study  and 
appreciation  of  the  principles  of  natural  law.  If  .so,  the  present 
work  will  be  of  service  in  counteracting  the  tendency  by  placing 
these  principles  in  an  attractive  light. 

In  tracing  the  sources  of  our  rights  and  duties  in  natural  law. 
Professor  Lorimer  gives  the  keynote  of  his  system  as  it  bears  on 

Eositive  law.  A  man's  rights  depend  upon  his  capacities.  A  man 
as  a  right  to  everything  which  he  has  the  ability  to  acquire  and 
maintain.  The  order  is  first  powers,  then  rights,  a  doctrine  which 
we  find  foreshadowed  by  Plato  in  his  system  of  ethics.  It  is  the 
direct  opposite  of  the  doctrine  of  such  thinkers  as  Hobbes,  who 
would  affirm  that  man  has  a  right  to  everything,  and  that  his 
natural  state  is  therefore  one  of  war.  With  Hobbes  the  order 
would  be,  first  desires,  then  rights.  But  though  man  has  a  right 
to  everything  which  his  powers  enable  him  to  acquire  and  possess, 
still  he  is  limited  by  rights  in  his  neighbour  which  nature  reveals 
to  him  as  exactly  corresponding  to  his  own,  and  accordingly  it 
is  only  subject  to  this  limitation  that  the  doctrine  of  might  is  right 
can  be  taken  as  a  basis  for  jurisprudenca  As  an  example  of  the 
manner  in  which  the  author  sometimes  illustrates  the  practical 
bearing  of  his  system  we  may  quote  what  he  says  about  capital 
punishment,  as  the  distinction  is  at  the  same  time  brought  out 
between  natural  and  positive  law.  He  is  establishing  his  proposi- 
tion that  the  right  to  be,  and  to  continue  to  be,  implies  a  right  to 
the  conditions  of  existence. 
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The  question  which  has  heen  so  often  asked,  whether  the  right  t6  punish, 
and  above  all  to  punish  capitally,  be  an  absolute  or  a  relative  right  arises,  as 
it  seems  to  me,  from  a  confusion  between  natural  and  positive  law.  Natural 
law  resting  on  a  pojstulate  of  the  rectitude  of  nature  is  necessarily  absolute.  As 
an  end  in  itself  it  is  to  be  vindicated  for  its  own  sake.  Positive  law,  on  the 
other  hand,  as  its  realization  in  time  and  place,  is  absolute  only  on  condition 
of  this  realization,  and  to  the  extent  to  which  it  is  effected*  If  positive  law 
realizes  absolute  law,  it  partakes  of  its  absolute  character — if  I  may  be  per- 
mitted the  phrase,  it  is  relatively  absolute.  Now  the  law  which  inflicts  capital 
punishment  for  murder  is  a  positive  law.  The  natural  absolute  law  is  **  Thou 
shalt  not  kilL**  That  law  is  imposed  on  us  by  our  nature,  and  for  us,  at  least, 
it  is  an  end  in  itself.  The  positive  law  which  says  the  killer  shall  be  killed,  is 
absolute  only  in  so  fSar  as  it  tends  to  prevent  killing,  and  thus  to  realize  the 
natural  law.  It  proceeds  on  the  assumption  that  he  who  has  killed  once  is 
likely  to  kill  again ;  that  his  example  will  incite  others  to  kill ;  and  that 
killing  on  the  whole  will  be  prevented  by  killing  him.  If  there  be  an  easier 
and  cheaper  mode  of  vindicating  the  absolute  law,  i,e,  a  mode  in  which  the 
murderer's  life  can  be  spared  without  sacrificing  other  Hves,  then  capital  punish- 
ment is  forbidden  by  the  absolute  law,  by  which,  on  the  opposite  assumption,  it 
was  justified;  but  that  is  a  question  which  can  be  answered  only  relatively, 
and  to  which  the  same  answer  will  not  be  alwavs  and  everywhere  the  true 
one.  The  argument  against  this  relative  view  oi  capital  punishment  is  that 
the  absolute  law,  "  Thou  shalt  not  kill,''  applies  to  society  as  well  a^  to  its 
individual  members,  and  that  capital  punisnment  is  thus  a  violation  of  an 
absolute  natural  law,  be  the  circtimstances  what  they  may.  To  this  the  answer 
is,  that  society  stands  in  Qod's  place  as  regards  its  individual  members,  and 
that  Gkxi  takes  Hfe  away  in  accordance  with  laws  which  we  assume  to  be 
righteous.  The  final  difficulty  for  the  relative  argument  seems  to  be  that  God 
gives  life  and  society  does  not.  But  to  admit  this  as  an  argument  against 
capital  punishment  would  be  to  admit  it  as  an  argument  against  all  punish- 
ment (pp.  219-221). 

This  is  very  interesting  reasoning,  and  from  the  premises  adoptea 
is  conclusive.  Capital  punishment  is  only  justifiable  where  the 
necessities  of  the  State  demand  it,  ie.  when  there  would  be 
danger  to  the  other  members  of  the  State  from  suffering  the 
murderer  or  rebel  to  live.  Where  the  State  is  not  strong  enough 
to  protect  society  from  the  perpetrators  of  crimes  otherwise  than 
by  executing  them,  it  must  do  so  in  self-defenca  Our  ancestors 
punished  robbers  and  forgers  capitally,  and  we  must  not  alto- 
gether blame  them.  It  was  an  absolute  necessity  at  one  time  to 
resort  to  such  stem  penalties  in  order  to  keep  society  together ; 
the  mistake  was  in  continuing  these  punishments  after  the 
necessity  for  them  had  passed  away.  It  can  hardly  be  said  at 
the  present  day  that  our  State  is  not  strong  enough  to  protect 
itself  from  murderers  without  resort  to  the  barbarous  expedient  of 
hanging. 

Some  of  the  arguments  which  Professor  Lorimer  adduces  in 
support  of  his  doctrine  of  natural  rights  do  not  strongly  commend 
themselves  to  us.  We  may  refer,  for  instance,  to  his  argument  in 
support  of  the  proposition  that  the  right  to  be  involves  the  right 
to  cQspose  of  the  fruits  of  being,  mortis  catisa.  The  analogy  drawn 
at  p.  233  between  the  death  of  a  testator  and  the  point  of  time  at 
which  a  seller  of  an  article  completes  the  sale,  seems  to  us  too 
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finelj  drawn  and  inooncliisiYe.  "The  proprietary  will  of  the 
testator/'  he  says,  •*  gives  place  to  the  proprietary  will  of  the  heir 
just  as  the  proprietary  will  of  the  seller  gives  place  to  the  pro- 
prietary will  of  the  buyer."  3ut  there  is  this  difference,  that  in 
the  case  of  the  contract  of  sale  the  seller  is  exchanging  for  valoe 
an  article  which  he  possesses  or  has  right  to  at  the  time.  When 
the  declaration  of  wul  is  once  made,  the  bargain  once  struck,  the 
seller  cannot  from  that  moment  revoke  it,  the  rights  of  parties 
hinc  inde  have  changed.  In  the  case  of  a  maker  of  a  will  it  is 
different.  He  is  disposing  of  property  which  is  his,  no  doubt,  at 
the  time  of  the  expression  of  his  will  regarding  it,  and  continues  to 
be  his  till  his  death,  which  is  and  continues  to  be  his  in  virtue  of 
his  powers  and  abUity  to  enjoy  it,  but  which  must^  and  in  his 
knowledge  must,  cease  to  be  his  at  a  certain  time  before  the 
expression  of  his  will  can  take  effect. 

As  a  necessary  result  of  his  doctrine  of  rights  and  duties.  Pro- 
fessor Lorimer  attaches  himself  to  the  positive  school  of  juris- 
prudence, and  refuses  to  recognise  any  division  of  obligations  into 
perfect  and  imperfect  And  in  the  same  way  he  makes  the 
principles  of  justice  and  charity  identical;  justice  being  much 
the  same  as  we  find  it  in  the  philosophy  of  Plato — ^permission  to 
do  one's  duty.  A  man  gets  justice  when  he  is  allowed  to  do 
his  duty. 

The  objects  of  natural  law  are  dealt  with  in  Book  II.  The 
relation  between  jurisprudence  and  ethics  is  defined,  and  the 
identity  of  the  principles  of  order  and  liberty,  so  far  as  their 
realization  is  concerned,  established.  Some  very  profound  observa- 
tions are  here  made  on  the  doctrine  of  equality  of  rights,  and  the 
errors  of  socialism  clearly  exposed.  The  only  sense  in  which 
equality  is  involved  in  the  idea  of  liberty  is  "  equality  before  the 
law."  The  error  of  socialism  is  shown  to  be  in  looking  too 
exclusively  to  the  rights  of  men,  and  forgetting  their  capacities 
and  powers.  Sights  of  property  must  exists  because  a  man  is 
entitled  to  everything  that  the  free  exercise  of  his  powers  enable 
him  to  obtain.  But  it  is  a  law  of  envy  and  not  of  nature  which 
would  enact  absolute  equality.  It  has  been  well  remarked  by 
Balzac  the  novelist,  that  "en  proclamant  T^galit^  de  tons,  on  a 
promulgu4  les  droits  de  Tenvie."  The  errors  of  the  liberie,  iSgalUdy 
fraternity  theories  could  not  be  more  clearly  exposed  than  by  Pro* 
fessor  Lorimer. 

The  two  last  books  (3rd  and  4th)  of  the  volume  are  devoted  to 
a  very  brief  treatment  of  the  sources  and  objects  respectively  of 
positive  law,  using  the  word  positive  not  in  the  sense  of  what  m, 
but  of  what  should  be  enacted  law.  We  can  only  just  say  of  them, 
that  they  represent  a  logically  consistent  development  from  the 
author's  system  of  natural  law,  and  the  views  enunciated,  especially 
in  regard  to  the  secondary  sources  of  positive  law,  are  of  the 
<  highest  value. 
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' '  Theife  ate  one  or  two  inaccuracies  of  (t  formal  kind  which  might 
have  been  avoided  in  a  second  edition.  We  notice,  for  instance, 
the  name  of  the  author  of  the  "  History  of  European  Civilization  " 
is  misspelt  Leckie.  And  there  are  one  or  two  slight  lapsm  in 
style. 

In  conclusion  we  may  say  that  the  work  is  one  of  which  Scottish 
lawyers  may  well  be  proud.  It  is  the  only  complete  treatise  on 
the  principles  of  jurispmdence  which  this  country  has  for  long  pro- 
duced. And  whether  the  system  be  in  itself  right  or  wrong,  there 
can  be  no  question  that  it  is  an  able  exposition,  and  should 
succeed  in  awakening,  as  we  feel  confident  it  has  been  the  author's 
chief  hope  it  should,  a  revived  interest  in  the  study  of  the  principles 
of  our  science. 


©bittratB, 


EoGBR  MoNTGOMBRiB,  Esq.,  Advocate,  Depute  Clerk  Register.— 
It  is  with  the  deepest  regret  that  we  have  to  chronicle  the  death 
of  this  gentleman,  which  took  place  in  Ayrshire  on  the  26th  ult., 
from  an  attack  of  typhoid  fever.  Entering  only  a  few  short  months 
ago  upon  the  office  which  he  held  at  the  time  of  his  death,  it  was 
fully  expected  that  his  tenure  of  it  would  be  a  long  one,  and  that 
he  would  give  the  public  the  benefit  of  his  services  in  a  position 
for  which  in  many  respects  he  was  peculiarly  fitted.  This  was  not, 
however,  destined  to  be,  and  at  the  beginning  of  what  promised  to 
be  a  useful  official  career  he  has  been  cut  down  in  the  vigour  of 
his  days. 

Mr.  Montgomerie  was  born  in  1828,  being  the  son  of  Colonel 
William  Eglinton  Montgomerie,  a  cadet  of  the  house  which  has 
the  Earl  of  Eglinton  for  its  head.  He  took  his  degree  of  BA.  at 
St  John's  College,  Cambridge,  in  1851,  and  was  called  to  the  Bar 
in  Scotland  in  the  following  year.  He  held  the  office  of  Advocate- 
Depute  during  several  successive  Conservative  Administrations, 
and  sat  in  Parliament  for  North  Ayrshire  from  1874  down  to  the 
last  dissolution.  He  was  then  appointed  Depute  Clerk  Begister, 
in  succession  to  Mr.  Pitt  Dundas,  who  retired.  He  has  had, 
however,  but  short  experience  of  his  new  office,  and  both  his 
personal  friends  and  those  brought  into  contact  with  him  in  the 
way  of  business  must  regret  that  his  life  has  not  been  longer 
spared  to  enable  him  to  do  some  good  wolrk  in  the  sphere  in  which 
it  lay. 

We  may  safely  say  iKat  not  for  a  lone  time  has  there  been  such 
«  universal  regret  displayed  in  the  Parliament  House  as  when  the 
sews  of  Mr.  Montgomerie's  death,  was  knowo..   Without  asserting 
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for  bim  any  extraordinary  intellectual  gifts,  it  may  safely  be  said 
that  he  was  a  roan  of  good  abilities,  and  did  his  work  as  counsel 
and  Advocate-Depute  thoroughly  and  well.  His,  too,  was  one  of 
those  serene  and  cheerful  natures  which  spread  sunshine  all  around 
them ;  and  though  his  walk  through  life  was  not  without  its  own 
trials  and  crosses,  yet  his  calm  and  equable  temperament  was  never 
for  a  moment  ruffled  or  discomposed.  We  do  not  think  that  Mr. 
Montgomerie  ever  made  an  enemy  :  hating  display  of  all  sort,  he 
appeared  perhaps  more  shy  and  indifferent  than  he  really  was, 
though  he  had  not  a  particle  of  hauteur  in  his  disposition.  When- 
ever one  spoke  to  him  his  geniality  of  manner  was  at  once  apparent, 
and  his  many  attached  personal  fnends  can  bear  ample  testimony  to 
the  warmth  of  his  heart  and  the  generosity  of  his  nature.  Apart 
from  mere  professional  lore,  he  was  a  good  and  skilful  charter 
scholar,  and  was  thus  rendered  specially  fitted  for  the  position  which 
he  at  last  occupied.  An  accomplished  draughtsman,  he  was  always 
ready  with  pen  or  pencil  to  seize  on  the  passing  occurrences  of  the 
hour,  and  we  venture  to  hope  that  some  at  least  of  the  productions 
of  his  pencil  may  not  be  altogether  lost  to  his  surviving  friends. 
In  mechanics  too  he  was  very  skilful,  and  it  was  while  working  at 
a  lathe  that  he  received,  some  years  ago,  a  permanent  injury  to  one 
of  his  eyes. 

He  has  now  gone  from  us — taken  away  inscrutably,  just  as  he 
had  attained  to  a  permanent  and  honourable  post  More  learned 
and  more  distinguished  men  may  have  graced  the  boards  of  the 
Parliament  House,  but  we  are  using  no  language  of  exaggeration 
when  we  say  that  none  ever  left  behind  them  the  memory  of  such 
a  buoyant  cheerful  presence.  We  shall  miss  for  long  the  rich-toned 
greeting,  the  sunny  smile,  and  the  warm  hand-grasp  of  Mr. 
Montgomerie ;  such  a  nature  is  one  to  be  prized  while  we  possess 
it,  and  to  be  mourned  for  when  it  is  taken  away. 


^he  iHottth. 


We  regret  to  learn  that  Lord  Ormidale  has  resigned  his  gown, 
after  having  occupied  a  place  on  the  bench  for  nineteen  years. 
His  Lordship's  health  has  been  such  as  to  cause  considerable  anxiety 
for  some  time ;  we  may»  however,  express  a  hope  that  his  Lord- 
ship may  long  be  spared  to  enjoy  his  well-earned  repose. 

J.  York  Sawyer,  says  an  American  legal  journal,  was  one  of  the 
early  circuit  judges  of  this  State.  He  prided  himself  upon  his 
learning  and  dignity.    When  Springfield  was  a  snudl  village,  he 
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was  holding  court  there  in  a  log  house,  and  had  for  his  jail  a  log 
stable*  In  passing  sentence  upon  a  man  for  horse-stealing,  he  said, 
"  If  such  things  were  allowed,  we  could  keep  no  horses  in  our 
stables,  no  cattle  in  our  yards,  no  hogs  in  our  pens,  no  chickens  on 
our  roosts."  A  tall,  lean,  rail«splitter,  who  was  standing  in  the 
crowd  of  sturdy  pioneers  who  had  gathered  in  the  log  court-house 
to  hear  the  sentence  of  the  Court  pronounced  upon  the  horse-thief, 
cried  out  at  the  top  of  his  voice,  ''  Hit  him  again,  old  gimlet-eye, 
he's  got  no  friends  here :  we'll  stand  by  you."  The  judge,  feeling 
that  his  dignity  had  been  offended,  exclaimed,  "  Who  said  that  ? 
who  said  that?"  The  rail-splitter,  raising  himself  head  and 
shoulders  above  the  crowd,  said,  "This  old  boss  said  it,  sire." 
Judge  Sawyer  thereupon  sententiously  remarked,  "Mr.  Sheriff, 
take  that  old  boss  and  put  him  in  the  stable."  The  sheriff  obeyed 
the  judge's  order,  and  the  rail-splitter  had  to  remain  in  the  log 
jail  overnight 

Curiosities  of  Swnday  Laws  in  America. — A  statute  of  Massa- 
chusetts provides  that  "  whoever  travels  on  the  Lord's  day,  except 
from  necessity  or  charity,  shall  be  punished  by  fine  not  exceeding 
ten  dollars  for  every  offence"  (Gen.  Stat.  c.  84,  sec,  2).  The 
genealogy  of  this  statute  is  traced  back  to  English  statutes  less 
objectionable  in  form,  prior  to  any  colonial  law.  An  ordinance 
of  the  Massachusetts  Colony  in  1653  punished  both  "uncivilly 
walking  the  streets  or  fields,"  and  "  travelling  from  town  to  town." 
In  1692  a  statute,  in  some  part  copying  an  English  statute,  provided 
that  "  no  traveller,  drover,  horse-courser,  waggoner,  butcher,  higgler, 
or  any  of  their  servants,  shall  travel  on  that  day  or  any  part 
thereof,  except  by  some  adversity  they  are  belated  and  forced  to 
lodge  in  the  woods,  wilderness,  or  highways  the  night  before ;  and 
in  such  case  to  travel  no  further  than  the  next  inn  or  place  of 
shelter  on  that  day,  upon  the  penalty  of  twenty  shillings;"  and 
all  justices  of  the  peace,  constables,  and  tithing-men  were  required 
to  take  care  that  this  Act  be  observed,  "as  also  to  restrain  all 
persons  from  swimming  in  the  water,  unnecessary  and  unseasonable 
walking  in  the  streets  or  fields  in  the  town  of  Boston  or  other 
places,"  on  the  Lord's  day,  or  the  evening  preceding  or  following. 
The  statute  in  its  present  form  was  enacted  in  1836,  but  it  was  in 
substance  a  re-enactment  of  a  statute  of  1791.  The  above  provision 
has  been  for  a  long  time  almost  a  dead  letter,  except  when  invoked 
by  towns  or  cities,  as  a  defence  to  actions  by  persons  travelling  in 
violation  of  it,  to  recover  for  injuries  oecasioned  by  defects  in  the 
highway ;  or  when  invoked  by  a  common  carrier  of  passengers  as 
a  defence  for  any  tort  or  injury  sustained  by  a  person  so  travelling. 
By  statute  of  1877  this  latter  defence  was  taken  away. 

There  have  been  numerous  decisions  under  this  provision ;  one 
of  the  most  interesting  of  which  is  Hamilton  v.  City  qf  Boston  (14 
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Allen;  475)/wh'eife  th6  Supreme  Court  hdd  that  a  persoti  walking 
a  short  distance  in  a  public  highway,  simply  for  exercise  and  to 
take  the  air,  on  the  evening  of  a  Lord's  day,  with  no  pnrpose  of 
going  to  or  stopping  at  any  place  but  his  own  house,  or  of  passing 
from  one  city  or  town  to  another,  was  not  liable  to  punishment, 
and  might  maintain  an  action  for  an  injury  sustained  in  consequence 
of  a  defect  in  the  highway. 

The  same  Court  has  now  rendered  two  further  decisions,  which 
at  least  show  that  the  statute  should  not  longer  be  allowed  to  stand, 
and  be  used  as  a  defence  in  like  cases. 

The  first  case  was  an  action  of  tort,  under  Gen.  Stat  c.  88,  sea 
59,  to  recover  double  the  amount  of  damage  alleged  to  have  been 
caused  by  the  defendant's  dog.  At  the  trial  in  the  Superior  Court 
without  a  jury,  it  appeared  that  the  plaintiff*,  on  Sunday,  April  7, 
1877,  was  driving  his  horse  and  buggy  along  a  public  highway  in 
the  city  of  Boston;  that  while  so  driving,  the  defendant's  dog 
jumped  at  the  head  of  plaintiff's  horse  and  frightened  the  horse 
so  that  he  became  unmanageable,  ran,  and  overturned  the  buggy, 
whereby  the  same  and  other  property  of  plaintiff  was  damaged; 
and  that  defendant,  previous  to  such  accident,  knew  of  no  mis- 
chievous or  vicious  propensity  in  said  dog  to  attack  or  harass 
persons  or  animals.  The  defendant  offered  evidence  to  show  that 
the  plaintiff  was  unlawfully  travelling  on  the  Lord's  day,  and  not 
from  necessity  or  charity.  But  the  Court  ruled  and  held  that  these 
facts  would  constitute  no  defence,  or  prevent  plaintiff  from  recover- 
ing, and  found  for  the  plaintiff  in  double  the  amount  of  actual 
damage  suffered  by  him.  Exceptions  alleged  by  the  defendant 
have  now  been  overruled  by  the  Supreme  Court,  for  the  reason 
that,  "  though  the  plaintiff  was  illegally  travelling  on  the  Lord's 
day,  his  illegal  act  was  not  a  contributing  cause  of  his  injury,  so 
as  to  defeat  his  right  to  recover"  I  White  v.  Lang.  Bescript  i^ed 
July  1, 1880). 

The  other  case  was  an  action  of  tort  to  recover  for  personal 
injuries  received  by  the  plaintiff  while  travelling  upon  Willow 
Avenue,  Somerville,  upon  the  afternoon  of  Sunday,  October  28, 
1877.  At  the  trial  in  the  Superior  Court  it  appeared  in  evidence 
that  the  plaintiff,  living  at  the  West  End  in  Boston,  in  company 
with  a  lady  friend  residing  on  Sterling  Street,  Boston,  had  dnven 
that  afternoon  from  the  latter  place  to  Cambridge  to  attend  a 
funeral,  and  that  upon  leaving  Mount  Auburn  Cemetery  the  lady 
asked  him  if  he  would  take  her  back  by  way  of  Charlestown,  so 
that  she  could  call  upon  her  sister-in-law,  who  lived  on  Bow  Street ; 
that  he  assented,  and  while  doing  so  the  accident  happened ;  that 
in  doing  so  he  got  a  little  farther  out  of  his  way  than  he  meant  to. 
Upon  cross-examination  the  lady  testified  that  she  had  not  called 
upon  this  sister-in-law  for  some  years.  Neither  the  plaintiff  nor 
the  lady  testified  as  to  the  purpose  for  which  such  call  was  to  ba 
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made,  nor  did  it  appear  that  tlie  plaintiff  had  any  acquaintance 
with  the  sister-in-law.  There  was  a  verdict  for  the  plaintiff,  and 
the  defendant  alleged  exceptions  to  nilings  of  the  presiding  judge. 
These  exceptions  have  now  been  sustauied,  the  grounds  of  the 
decision  being  as  follows :  The  plaintiff  having  attended  the  funeral, 
and  being  al^ut  to  return  to  his  home,  extended  his  journey  to 
Charlestown  in  order  to  enable  his  companion  to  make  a  social 
call  upon  a  friend.  This  was  the  substitution  of  a  new  and  different 
purpose  in  the  place  of  that  which  he  hiad  in  view  when  he  left  his 
home,  and  was  not  justified  by  any  reason  of  necessity  or  charity 
within  the  meaning  of  the  Lord's  Day  Act  (Z>ai;ts  v.  OUyqfSonurvUU. 
Bescript  filed  July  1, 1880). — The  AmericaoL  Law  E&oiefw^ 
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"  Kind  eftptaiB,  Pre  important  infonnation,*'  ote. 

O  BRKTHKEN,  let  me  give  you  information —  miebupthen 

Sing  hey  the  merry  Counsel  that  ye  are  I —        o      e  soiw. 
About  the  daily  walk  and  conversation 
Of  those  who  ornament  the  Junior  Bar. 
Sing  hey  the  merry  Juniors, 
The  merry,  merry  Juniors, 
The  gay  and  festive  members  of  the  Junior  Bar ! 


Their  hearts  are  filled  with  longing  expectation —  ^^.^'^^^ 

Sing  hey  the  hopeful  Advocates  they  are ! —        ™*^   ®^ 
Their  heads  are  lost  in  wigs  and  speculation 
About  their  chance  of  practice  at  the  Bar. 
Sing  hey  the  jolly  Juniors, 
The  jolly,  hopeful  Juniors, 
The  fresh  and  blooming  members  of  the  Junior  Bar ! 


eth. 


They  climb  the  Mound  with  great  deliberation,       He  despair 

As  grave  as  any  Seniors  that  there  are ; 
And  make  the  Hall  resound  with  lamentation 
About  decline  of  business  at  the  Bar. 
Siug  hey  the  learneil  Juniors, 
The  grave  and  learned  Juniors, 
The  underrated  members  of  the  Junior  Bar  I 


stroniT 


606  A  BALLAD  OF  THI  BA& 

Each  one  of  them  in  his  own  estimation 

Is  far  the  ablest  Counsel  at  the  Bar, 
And  secretly  consumes  with  indignation 
That  nobody  employs  him  at  the  Bar. 
Confound  the  stupid  Agents ! 
No  men  so  slow  as  Agents 
To  recognise  the  talents  of  the  Junior  Bar ! 

ShvSISSj^  '^^y  "8^  down  "  early  without  hesitation — 

There  being  nought  to  keep  them  where  they 
With  signs  of  evident  determination 

To  drown  their  sorrows  at  some  other  bar. 
Sing  hey  the  merry  Juniors, 
The  idle,  merry  Juniors, 
The  would-be  busy  members  of  the  Junior  Bar ! 

He  doeth  It   B^t  dinner  is  the  time  for  bibulation — 

Sing  hey  the  thirsty  Counsel  that  they  are  I — 
They  need  not  spend  the  night  in  preparation 
To  speak  to-morrow  morning  at  the  Bar. 
Sing  hey  the  jovial  Juniors, 
The  baccy-loving  Juniors, 
The  spirited  young  members  of  the  Junior  Bar ! 

He  iporetb    j^^  when  they  go  on  Circuit  in  vacation — 

the  Judges         o* ^ ai_1  rLi.* a  j a. ai f 


time.  S^°g  ^®y  ^^^  active  Advocates  they  are  !- 

They  save  themselves  and  prisoners  tribulation. 
By  making  them  plead  guilty  at  the  Bar. 
Sing  hey  the  active  Juniors, 
The  ready,  active  Juniors, 
The  conscientious  members  of  the  Junior  Bar ! 

^^^"        The  Judges  all  admire  their  moderation — 
'***^  Sing  hey  the  artful  Advocates  they  are ! — 

And  give  their  clients'  case  consideration, 
Because  they  don't  make  speeches  at  the  Bar. 
Sing  hey  the  knowing  Juniora, 
The  cool  and  crafty  Juniora, 
The  able  unfeed  membera  of  the  Junior  Bar  I 

He  cuiti-       ^d  then  they  take  to  Agent-cultivation — 


Sing  hey  the  wily  Juniora  that  they  are  !- 
And  press  their  claims  with  such  determination, 
They  end  by  getting  business  at  the  Bar. 

Sing  hey  the  wily  Juniora, 

The  busy,  wily  Juniora, 
The  long-neglected  membera  of  the  Junior  Bar  I 
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But  when  at  length  they  get  a  situation —        ^«  ^ivetu 

The  discontented  Substitutes  they  are  1 —      *  ^^" 
Their  salary's  no  fit  remuneration 
For  what  they  lost  by  giving  up  the  Bar. 
Sing  hey  the  envious  Juniors, 
The  quondam  busy  Juniors, 
The  disappointed  members  of  the  Junior  Bar ! 

L'Envol 

Now  this  is  their  position. 
They  are  in  poor  condition, 
There's  really  not  nutrition 
For  so  many  at  the  Bar ! 


^he  StotttBh  ICatD  Mstqtizmt  mh  Sheriff  Court  JBitporttx. 

SHERIFF  COURT  OF  CAITHNESS. 

Sheriff  Thomb. 

CouTtty  Assessor — Ojmsral  Election, — ^A  prosecution  was,  under  the  io- 
structionB  of  Crown  oounsel,  instituted  07  the  Procurator-Fiscal  against 
Mr.  Alexander  Mackay,  the  county  assessor,  for  penalties  incurred  by  him 
for  taking  part  in  the  candidature  of  Mr.  Henaerson  of  Stemster  at  the 
last  election.  It  was  defended  on  preliminary  and  other  defences,  which 
will  be  indicated  by  the  interlocutors  which  have  been  pronounced  in 
the  case.  A  proof  which  it  was  expected  would  be  fall  of  public  interest, 
and  would  extend  over  two  days  at  least,  was  fixed  by  the  Sheriff  of 
the  county  to  be  taken  before  himself  on  Monday  and  Tuesday,  Septem- 
ber 27th  and  28th ;  but  at  the  calling  of  the  case  at  10  a.il  on  Monday  a 
minute  of  admissions  was  tendered  by  the  assessor.  This  the  Sheriff  allowed 
to  be  received,  and  then  heard  the  procurators  as  to  the  sentence  to  be  pro- 
nounced. Mr.  Nimmo  explained  that  the  breach  of  the  Act  of  Parliament 
occurred  through  enthusiastic  thouffhtlessness,  as  Mr.  Mackay  had  been  a  keen 
agent  at  previous  elections,  and  haa  been  urged  to  take  the  part  he  did  in  last 
election.  Mr.  Mackay  now  regretted  his  action  in  the  matter,  and  promised 
not  to  give  by  his  future  conduct  in  the  office  any  pretext  for  imputing  political 
action  to  him.  The  Procurator-Fiscal,  in  respect  of  tMs  statement,  would  not 
ask  expenses  farther  than  had  already  been  awarded.  The  Sheriff  in  givins 
judgment  enlarced  upon  the  offence  bv  one  in  Mr.  Mackay's  position — bound 
to  act  impartially  by  all  electors.  Still  as  Mr.  Mackay  was  a  valuable  public 
servant,  and  had  promised  that  there  would  be  no  repetition  of  the  offence,  he 
thought  it  consistent  with  the  ends  of  justice  to  limit  the  fine  to  ^£5.  The 
following  are  the  interlocutors  in  the  case  : — 

«  Wick,  9th  July  1880.— The  Sheriff-Substitute  having  considered  the 
petition,  with  the  defences,  and  heard  parties^  procurators  on  the  defender's 
preliminary  pleas,  for  the  reason  expressed  in  the  appended  note.  Sustains  the 
first  thereof,  dismisses  the  action,  and  finds  the  defender  entitled  to  expenses : 
Allows  an  account  thereof  to  be  lodged,  and  when  lodged  remits  the  same  to 
the  auditor  of  Court  to  tax  and  report,  and  decerns.         Hamilton  Rusbeu 

"  Note. — If  it  be  true,  as  alleged  by  the  puisner,  that  the  defender  has  been 
guilty  of  a  breach  of  duty  as  assessor  in  the  execution  of  the  County  Yotezs 
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Bfigistnifion  (ScotJaad)  Att,  1861,  «nd  is  liiUe  mukr  aMtkn  38  thereof  to  tbe 
poudty  ciaTed  in  the  pmjer  of  the  petitioiiy  in  the  view  of  the  Sheriff-Sub- 
Btitnte  the  canae  ought  to  haye  been  bion^t  before  the  Couit  under  another 
form,  namely^  in  terms  of  the  Sommaiy  Froeedure  (Scotknd)  Act,  S7  and  S8 
Vict.  c.  23,  Dj  interpretation  clause  4  whereof  it  is  expressly  set  fotth  that 
'  all  proceedings  for  trial  or  ptoseeution  for  an  offenee  ot  for  reooyeiT  of  moj 
penaltj  under  any  Act  of  Failiament  bj  which  it  shall  be  ^royided  tiu^ 
offences  committed  in  oontrayention  thereof  or  poaalties  thereby  imposed  shall 
be  prosecuted  or  recoyered  under  die  proyisions  of  tiiis  Act'  Such  being  so, 
the  Sheriff-Substitute  has  no  option  but  to  dismin  the  petition,  which  he  has 
done,  with  expenses. 

"  It  is  unneceseaiy  for  the  Sheriff-Substitute,  in  yiew  of  the  aboye  deciAon, 
to  enter  into  the  other  pleas^  being  preliminary  of  the  defender.  H.  R.* 

This  interlocutor  was  appealed  to  the  Sheriff,  and  he  appointed  parties  to  be 
beard  at  his  ensuing  sittings,  and  pronounced  this  interlocutor : — 

**  With.  Sfd  Aygutt  1880. — ^The  Sheriff  haying  considered  the  pursuei's  appeal^ 
and  heara  parties'  procuratori|  Sustains  said  appeal  and  recalls  the  interlocutor 
submitted  to  reyiew :  Bepels  the  first  plea  in  law  for  the  defender,  witb 
expenses  against  him  since  8th  July,  as  the  same  may  be  taxed,  and  aji^Miinta 
parties'  procuratofs  to  debate  the  defender's  second  plea  in  law  to-monow. 

"^  Gbo.  H.  Thoxs. 

*'  NaU, — ^The  Summazy  ftoeedure  Act  is  expressly  made  penniasiye,  and  the 
pursuer  here  seems  to  haye  yei^  good  reasons  for  bringing  this  esse,  whicl^  so 
fer  as  the  Sheriff  knows^  is  the  lust  <^  its  kind,  in  the  form  ot  an  ordinary  actioiu 

"G.BLT." 

^  Witk,  4ih  Avgud  1880.— The  Sheriff  ha^ng  heard  parties'  procurston  on 
the  defender's  second  and  third  pleas  in  law,  Rraels  these  plou,  and  finds  the 
defender  liable  to  the  pursuer  in  tiie  expense  ox  tlus  discussion,  as  the  same 
may  be  taxed:  Further  ^points  peitiefl^  proeurston  to  attend  the  Shoiff 
to-morrow  to  adjust  the  record.  Obd.  H»  Thoxa. 

**NoU. — ^The  defender,  as  assessor  under  the  Valuation  of  Lands  and  Regis* 
tration  of  Voters  Act  (17  and  18  Vict.  c.  91,  and  S4  and  25  Vict,  c  83),  is 
entirely  a  creature  of  statute,  and  the  duties  imposed  are  recognised  as 
involymg  the  greatest  political  impartiality.  His  duties  are  42e  die  in  diem 
during  l£e  whole  time  ne  holds  his  appointment  Section  13  of  the  latter  Act 
speaks  of  that  ofiBcer  as  acting  under  these  two  Acts  '  while  he  continues  such 
assessor,'  and  makes  it  a  breach  of  duty  in  him  to  register  himself  as  a  yoter, 
or  to  yote,  or  take  part  in  any  Parliamentary  election.  The  dereliction  of  duty 
or  offence  here  changed,  is  accordingly  the  failure  to  abstain  from  acting  as  one 
politically  interested  at  the  last  election  of  a  member  of  Parliament  for 
Caithness,  and  the  releyancy  of  such  a  breach  of  duty  was  not  called  in  ques- 
tion. It  was  only  argued  that  such  conduct  inyolyed  no  penalty.  But  to  audi 
a  breach  of  duty  it  is  thought  that  section  38  of  the  latter  Act  applies  and 
assigns  a  penalty,  although  it  is  not  felicitously  expressed.  Such  a  br^urh  of 
duty  as  is  nere  idleged  occurred  in  executing  tiie  Act,  because  the  assessor  is 
always  in  tiie  execution  of  the  Act,  and  exists  as  such  assessor  to  no  other 
effect  and  for  no  other  puipose.  On  any  other  construction  the  anomaly  arises, 
that  while  the  statute  declares  certain  acts  of  the  assessor  to  be  breaches  or 
duty,  these  breaches  of  duty  are  not  to  be  followed  by  the  only  penalties  which 
the  statute  by  another  section  attaches  to  breaches  of  duty.  It  was  conceded 
in  argument  by  the  defender,  that  if  the  assessor  had  r^stered  himself  as  a 
yoter,  that  would  haye  been  a  breach  of  duty  in  execution  of  the  Act,  and 
inyolyed  him  in  the  statutory  penalty.  But  if  the  assessor  were  to  yote  at  an 
election,  it  was  contended  that,  as  that  act  would  not  be  in  execution  of  the 
Act  of  Parliament,  he  would  not  be  liable  in  any  penalty.  Equally  where,  as 
is  alleged  in  this  case,  he  takes  part  in  an  election,  he  may,  although  acting  in 
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the  teeth  of  the  Actj  do  so  with  impimity.    The  very  statement  of  this  extreme 

Eosition  shows  how  untenable  it  is.  The  Sheriff  hence  holds  an  offence  or 
reach  of  duty  against  the  defender  not  only  to  be  relevantly  stated  in  this 
petition,  but  to  involve  the  penalty  which  it  is  craved  shall  foUow  on  its  being 
proved. 

"  It  should  be  explained  that,  as  the  defender  supported  the  interlocutor  by 
which  he  got  expenses,  the  Sheriff  has  the  less  hesitation  in  giving  expenses  to 
the  pursuer,  as  is  usually  done  to  a  successful  litigant.  G.  H.  T." 

"  JVickf  6th  August  1880. — Procurator-Fiscal  for  himself-— il2^.  Nimmo. — 
Record  closed.  Qbo.  H.  Thoms." 

"  Wick,  bth  August  1880.— The  Sheriff  allows  to  the  pursuer  a  proof  of  hiB 
averments,  and  to  the  defender  conjunct  probation,  and  appoints  the  27th  day 
of  September  next  at  ten  o'clock  forenoon,  within  the  Court-House,  Wick,  as  a 
diet  for  taking  said  proof.  Gso.  H.  Thoms.'' 

"  Wick,  2,7th  SepteTTiber  1880. — Present  parties*  procurators.  The  Sheriff 
allows  the  minute  of  admissions  for  the  defender  tendered  at  the  bar  to  be 
received.  Geo.  H.  Thomb.'' 

"  Wickf  27th  September  1880. — The  Sheriff  having  considered  the  minute  No. 
14  of  process,  didchar^es  the  order  for  proof,  and  having  heard  parties,  finds 
that  the  defender  admits  that  he  took  part  in  the  election  of  a  member  to  serve 
in  Parliament  for  the  countv  of  Caithness,  which  took  place  on  6th  April  last, 
and  thus  wilfully  committed  a  breach  of  duty  in  the  execution  of  the  County 
Voters  B^^tration  (Scotland)  Act,  1861  (24  and  25  Vict  c.  83),  in  respect  of 
which  he  is  liable  to  be  fined  under  sections  38  and  39  of  that  Act :  Fixes  the 
amount  of  the  fine  in  which  the  defender  has  so  rendered  himself  liable  at  the 
sum  of  £5  sterling,  and  imposes  on  him  a  fine  of  that  amount,  and  decerns  and 
ordains  him  to  make  payment  to  the  petitioner  of  said  fine  of  £b  on  or  before 
the  30th  day  of  September  current,  and  finds  no  expenses  due  by.  or  to  either 
party  except  as  already  found.  Geo.  H.  Thoms." 

SHERIFF  COURT  OF   PERTHSHIRE. 
Sheriff-Substitute  Barclay. 

KENNEDY'S  TRUSTEES  V.   KENNEDY. 

Amendment  of  record  under  Act  1876. — An  action  was  instituted  by  the 
executors  of  deceased  drawer  c^ainst  the  acceptor  of  a  bill  on  certain  defences 
against  the  onerosity  of  the  bill  The  Substitute  allowed  a  proof  of  the  non- 
onerosity.  On  an  appeal,  the  Sheriff  (Macdonald)  recalled  and  limited  the 
proof  to  writ  or  oath.  The  pursuers  thereon  lodged  a  minute  proposing  to 
amend  the  record  on  various  particulars.  On  26th  July  the  Sheriff-Substitute 
refused  to  allow  the  amendments,  assigning  the  following  reasons  in  a  note  : — 

*'  The  rule  introduced  by  section  24  of  the  Act  1876  is  very  important,  and 
in  many  cases  may  be  useful.  But  it  must  be  carefully  guarded  against 
allowing  laxity  in  preparation  of  records,  and  so  to  preserve  them  in  all  their 
integrity.  Before  the  introduction  of  the  closed  record  in  Sheriff  Courts  a  law 
plea  was  similar  to  a  game  of  chance.  It  might  be  likened  to  a  kaleidoscope, 
sind  presented  a  new  phase  at  every  stage.  It  was  said  that  agencv  was  often 
changed  that  a  new  view  might  perchance  be  taken  and  a  new  &ct  or  plea 
introduced.  There  was  under  former  statutes  power  to  add  to  the  record,  but 
under  certain  stringent  conditions,  excessive  stnctness  of  the  rule  might  often 
lead  to  hardships  and  even  injustice.  Where  there  was  innocent  errors  or 
trivial  omissions  it  was  harsh  to  put  a  p&fty  out  of  Court  when  the  cause  was 
ready  for  judgment  and  compel  the  litigants  to  begin  de  novo.  The  24th 
section  borrowed  from  the  Court  of  Session  Act,  1868,  and  assimilating  the 

VOL.  XXIV.  NO.  CCLXXXVIL — NOVEMBER  1880.  2  X 


610  8HEBI7F  COUBT  BEPOBTER. 

Scottish  practice  to  the  conits  of  eqnity  in  England,  allowed  'the  Sheriff 
at  any  time  to  amend  any  error  or  defect  in  recoraa.'  Here  what  is  asked  it 
really  not  to  amend,  bnt  to  add  to  the  record  moet  important  aTermenta.  Had 
the  defender  asked  to  open  ap  the  record  to  have  these  facts  introduced  he 
could  not  have  succeed^  The  facts  averred  were  not  emerging  since  the 
closing  of  the  record,  neither  were  the  res  wmter,  as  obviously  idl  were  within 
the  defender's  knowledge  and  power.  The  defender's  solicitor  seemed  to 
entertain  the  opinion  that  the  24th  section  of  the  Act  1876  had  entirely  super- 
seded the  former  law  of  opening  up  records  to  admit  new  facts.  This  would 
lead  to  a  moet  dangerous  practice  subversive  of  the  int^rity  of  records. 
The  SherifT-Subetitute  reads  the  24th  section  as  allowing  the  record  to  be 
amended,  but  not  to  be  altered  or  added  ta  An  error  in  dates,  name,  or  such 
trivial  matter  can  be  corrected,  but  not  new  facts  supplemented.  The  recoid 
is  not  said  to  be  opened  and  reclosed,  but  the  amendments  under  the  24th 
section  should  be  made  on  the  margin  of  the  original  paper  without  requiiing 
the  opposite  party  to  meet  them  bv  affirmation  or  negation,  as  is  still  necessary 
in  cases  where  the  record  is  opened  up  or  new  matter  added.  In  this  case  the 
three  points  would  require  much  lengthy  specification  by  the  defender,  and 
which  must  be  met  by  similar  additions  to  the  paper  of  the  pursuer.  Tlus,  in 
£acty  would  be  an  entirely  new  record.  It  cannot  be  said  there  is  any  error. 
If  tiiere  is  defect,  the  fault  entirely  rested  with  the  defender.  The  pursuers 
distinctly  stated  in  their  paper  that  the  defender  had  not  given  the  particulais 
of  his  claim,  but  which  he  now  wishes  to  supply.  Had  Uie  case,  as  first  pat 
by  the  Sheriff-Substitute,  gone  to  a  proof  at  large,  there  might  have  been  some 
colour  for  the  facts  now  wished  to  be  put  on  record.  But  seeing  that  it 
resolves  into  a  proof  by  writ  or  oath,  there  appears  no  call  for  a  new  or 
amended  record.  On  a  reference  to  oath  the  deponent  is  not  limited  to  answer 
with  a  categorical  reply,  but  is  bound  to  answer  all  pertinent  questions. 

"H.R" 

On  27th  August  the  Sheriff-Principal  (Macdonald)  affirmed  the  interlocutor, 
and  found  the  appellant  liable  in  costs. 

Act, — Kippen. AU. — MitcheU. 

Sheriff  Babclat. 

PEARSON  V.  ABERNETHT. 

Is  a  dismissed  volunteer  liable  to  pay  the  Capitation  Grant  f — Sheriff  Barclay 
has  just  given  an  important  decision  under  the  Volunteer  Act.  The  action 
was  raised  in  the  Small-Debt  Court  at  the  instance  of  Captain  Pearson,  of  the 
1st  Perthshire  Rifle  Volunteers,  against  Charles  Abemethy,  residing  at  5  Mill 
Street,  Perth,  for  the  sum  of  ^1,  10s.  in  respect  of  the  defender  failing  to  make 
himself  an  efficient  member  of  the  corps  during  the  current  year.  The  case 
was  debated  before  Sheriff  Barclay  when  the  agent  for  the  defender,  Mr.  John 
Stewart,  pled  non-liability  for  Abemethy  on  the  ground  that  as  he  had  been 
dismiss^  from  the  corps  he  was  thereby  prevented  from  making  himself  an 
efficient  member,  and  was  consequently  unable  to  draw  the  capitation  srant  for 
his  efficiency.  Sheriff  Barclay,  having  taken  the  case  to  avizandum,  has  now 
issued  the  following  judgment  and  note,  which  fully  explains  the  case  : — 

"  Perth,  lAth  Septentber  1880. — This  complaint  asks  decree  for  *  £1,  IDs.,  being 
the  penalty  due  oy  the  defender  to  the  pursuer  in  respect  of  his  fiiilure  to 
make  himself  efficient  as  a  member  of  said  corps  for  the  current  year,  and 
which  is  presentiy  exigible  through  his  having  ceased  to  be  connected  with 
said  corps,  all  in  terms  of  the  Volunteer  Act  and  the  regulations  thereupon 
framed  and  founded.'  The  defence  is  that  the  defender  was  dismissed  or 
discharged  from  the  1st  Perthshire  Rifle  corps,  and  conseqnenUy  was  thereby 
prevented  from  making  himself  an  efficient  member  of  the  corps,  so  as  to 
enable  the  body  to  draw  the  capitation  grant  for  his  efficiency.  It  was  pled 
that  to  discern  against  the  defender  as  craved  would  in  effect  be  to  punish  nim 


8HEBIFF  COUBT  REPOBTER.  611 

twice  for  the  same  offence  as  for  which  he  had  been  dismissed  from  the  corps. 
At  first  sight  the  defence  appears  good.  A  master  may  dismiss  a  servant  ror 
sufficient  reasons,  but  he  could  not  thereafter  maintain  an  action  for  loss  of  his 
future  services  which,  by  his  own  act,  he  prevented  the  servant  from  rendering. 
This  would  be  to  confound  desertion  with  dismissal.  Many  similar  cases  may 
be  supposed.  It  rests  then  with  the  pursuer  to  show  that  under  the  statutes  or 
rales  the  defender  is  liable  for  the  sum  sued  for.  Nothing  was  stated  as  to  the 
cause  for  the  defender's  dismissal  from  the  corps,  but  no  objection  was  taken 
against  that  act.  It  was  assumed  that  had  the  defender  made  himself  efficient 
the  corps  would  have  obtained  from  the  Qovemment  30s.  in  respect  of  his 
efficiency.  Nothing  appears  in  the  statutes  as  to  efficiency.  In  the  reeula- 
tioDs  of  the  corps,  dated  August  1875,  which,  it  is  assumed,  have  been 
sanctioned  under  the  24th  section  of  the  Act  1863,  there  is  a  clause  (page  5)  as 
to  the  qualifications  for  efficiency.  It  is  added, '  For  each  such  efficient  the 
corps  receives  from  Qovernment  a  grant  of  30s."  The  Sheriff-Substitute  has 
not  found  in  the  statutes  or  the  regulations  any  provision  for  imposing  a 
penalty  (as  libelled)  for  non-efficiency.  A  following  clause  deals  only  with 
officers  and  sei^^eants,  which  specifies  certain  periods  within  which  the  standard 
of  efficiency  must  be  reached  by  them,  and  concludes,  '  those  failing  to  gain 
within  these  periods  must  retire,*  In  another  Code  of  Rules  dated  June  1875 
(anterior  to  the  above  quoted)  there  is  the  third  clause  to  the  effect  that 
'  every  member  who  fails  to  make  himself  efficient  in  any  year  shall  pay  to  the 
fund  of  the  corps  the  amount  of  Qovemment  capitation  grant  thereby  lost  to 
the  corps.  It  shall  be  in  the  option  of  the  commanding  officer  to  remit  the 
payment.'  It  is  obvious  that  this  is  not  by  way  of  penalty,  but  resolves  itself 
into  a  civil  debt.  The  only  plausible  ground  for  the  claim  is  to  be  found  in 
the  regulations  of  date  August  1875.  On  page  5  it  is  declared  that  the  com- 
manding officer  can  discharge  any  member,  and  '  the  volunteer  so  discharged 
is  nevertheless  liable  to  pay  money  due  or  becoming  due  by  him  under  the 
rules  either  before  or  at  the  time  or  by  reason  of  his  discharge.'  This  clause 
clearly  is  limited  to  sums  due  directly  by  the  discharged  member,  and  cannot 
be  extended  to  the  capitation  grant  by  Qovemment  to  the  corps,  and  which 
might  have  been  gaineoi  had  the  member  the  opportimity  of  qualifying  himself 
as  an  efficient  The  Sheriff-Substitute  has  l^en  informed  that,  according  to 
rules  in  other  volunteer  bodies,  the  loss  of  the  capitation  grant  is  expressly 
added  to  the  consequences  of  a  dismissal  In  the  present  case  no  sucn  rule 
exists,  and  its  being  in  other  regidations  proves  the  necessity  of  such  express 
enactment.  On  the  whole,  in  the  absence  of  any  rule  sanctioning  the  chum, 
the  defender  falls  to  be  assoilzied  from  the  action.  It  is  proper  to  state  that 
these  notes  were  submitted  to  the  Sheriff  and  met  with  his  approvaL  H.  B" 
ilc<.— Mitchell Alt—Stewart. 


SHERIFF  COURT  OF  BANFFSHIRE. 
Sheriff  Scott  Momorieff. 

GARDEN,   PETITIONER. — 6th  Oct,  1880. 

Sequestrcttion. — Circumstances  in  which  held  that  the  affidavit  of  a  concurring 
creditor  was  not  sufficiently  vouched  by  the  evidence  produced  along  with  it. 

In  this  case  the  Sheriff-Substitute  pronounced  the  following  interlocutor  and 
note  :— 

"  Banff,  bih  October  1 880.— The  Sheriff-Substitute,  having  heard  parties' 
procurators  and  made  avizandum,  with  the  petition  and  documents  produced, 
for  the  reasons  stated  in  the  subjoined  note,  refuses  the  prayer  of  the  petition, 
and  decerns.  W.  Q.  Soon  Moncrisff. 

"  Note. — ^This  is  a  petition  for  sequestration  at  the  instance  of  the  debtor,  with 
concurrence  of  his  father  as  creditor,  who  lodges  along  with  the  affidavit  of  his 
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daim  an  I  O  U  apparently  granted  in  his  fayonr  by  his  son.  The  sole 
qaeation  is  whether  tnere  is  here  that  proof  of  the  debt  required  by  sections  21 
and  49  of  the  Act  of  1856.  I  have  come  to  the  conclusion,  not  without  some 
difficulty,  that  this  question  must  be  answered  in  the  negative,  and  conae- 

auently  the  prayer  of  the  petition  refused.  It  is  perfectly  clear,  I  think,  from 
lie  statute  that  you  must  have  the  same  amount  of  evidence  in  the  case  of  a 
creditor  petitioning  or  concurring  as  in  that  of  one  who  is  claiming  to  vote 
for  the  election  of  a  trustee;  and  the  decisions  relating  to  vouchers  for  voting, 
on  the  whole,  point  to  this,  that  such  a  document  as  the  one  here  produced 
would  be  insufficient  to  found  a  richt  to  vote.  Thus  in  the  case  of  CuZlen, 
July  16, 1842,  4  D.  1522,  it  was  held  that  acknowledgments  of  debt  obtained 
from  the  bankrupt  on  the  eve  of  sequestration  in  &vour  of  near  relatives 
should  not  be  aamitted  in  evidence.  Here  no  doubt,  if  we  are  to  accept  the 
date  (or  rather  the  latest  date,  for  there  are  three)  which  appears  on  the 
document  in  question,  it  was  granted  more  than  two  years  ago.  But  then  it 
has  been  held  that  such  documents  do  not  prove  their  own  date  (Dyce,  May 
28,  1847,  9  D.  1141,  and  GascoyM,  December  10,  1847,  10  D.  231).  If  so, 
then  the  opposing  creditor  may  and  does  urge  that  this  is  an  acknowledgment 
of  debt  to  a  very  near  relative,  which,  in  so  far  as  the  bankruptcy  statute  is 
concerned,  has  no  date,  and  may  have  been  granted  at  any  time.  Not  much 
light  is  to  be  derived  from  a  study  of  the  document  itself,  which  is  in  the 
following  terms : — 

Dufftown,  15/6  77. 
I  0  U,  Charles  Garden. 

15/6/77.  Forty  pounds  (£40)  sterling. 
4/12/77.  Forty  pounds  (^£40)  sterling. 
26/6/78.  Thirty  pounds  (jCSO)  sterling. 

^110 
26/6/78.  Geo.  Garden. 

It  may  be  said,  perhaps,  on  the  one  hand,  that  the  different  dates  and  sums  are 
in  favour  of  its  genuineness,  but  on  the  other  its  various  entries  certainly 
present  the  appearance  of  having  been  written  at  one  time.  It  is  safer,  there- 
fore, to  go  upon  the  general  principles  which  have  been  laid  down  for  guidance 
in  such  cases,  and  they  lead  me  to  the  conclusion  that  the  prayer  of  this 
petition  must  be  refused.  W.  G.  S.  M." 

Act. — Fraser. AIL — Allan  &  Soutar. 


SHERIFF  COURT  OF  NAIRN. 
Sheriff  Smith. 

UACKINTOSH  v.   DALLAS,  M'RAE'S  TRUSTEES. 

Sequegtraium— Ranking — Preference  of  Poor  Rates. — Alexander  Mackintosh, 
inspector  of  poor,  Auldearn,  lodged  on  the  sequestrated  estate  of  Hector  M*Rae, 
Moyness,  a  claim  to  be  ranked  preferably  for  ^14,  138.  5d.  of  poor  rates.  The 
trustee  pronounced  the  following  deliverance  thereon  : — 

The  trustee  admits  this  claim  to  a  preferable  ranking  to  the  extent  of 
£1,  17s.  3d.,  being  the  amount  of  the  assessment  for  the  year  ending  May 
1880 ;  but  in  respect  that  payment  of  the  assessment  claimed  for  previous 
years  ought  to  have  been  recovered  during  the  currency  of  the  year  for  which 
it  was  levied,  and  ought  not  to  have  been  allowed  to  run  into  arrear,  he  rejecU 
the  claim  to  the  extent  of  the  balance  of  £12,  163.  2d.  as  preferable,  but  admits 
it  to  a  ranking  as  an  ordinaiy  claim. 

The  inspector,  on  the  part  of  the  Parochial  Board,  appealed  to  the  Sheriff, 
and  after  Sheriff  Smith  had  heard  the  agents  of  the  parties  he  issued  the 
following  interlocutor ; — 
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"Elgin,  eth  October  1880.— The  Sheriff-Substitute  having  considered  the 
cause  :  Finds  that  the  appellant,  as  inspector  of  poor  for  the  parish  of  Auldearn, 
claims  to  be  ranked  preferably  on  the  sequestrated  estate  for  the  sum  of  four- 
teen pounds  thirteen  shillings  and  fivepence  of  parochial  rats  due  by  the  bank- 
rupt for  the  period  mentioned  in  the  claim  commencing  in  1874  and  ending  in 
1880  :  Finds  in  law  that  the  appellant  is  entitled  to  be  so  ranked  :  therefore 
recalls  the  deliverance  appealed  against :  ordains  the  trustee  to  rank  the  appel- 
lant preferably  in  terms  of  his  claim  :  Finds  no  expenses  due  to  either  party, 
and  aecems.  D.  M'Leod  Smith. 

"  Note. — The  28th  section  of  the  Poor  Law  Act  of  1845  provides  that  *  all 
assessments  for  the  relief  of  the  poor  shall  in  case  of  bankruptcy  or  insolvency 
be  paid  out  of  the  first  proceeds  of  the  estate,  and  shall  be  preferable  to  all 
other  debts  of  a  private  nature  due  by  the  parties  assessed.'  There  is  no 
limitation  or  qualification  restricting  the  operation  of  this  provision  to  the 
assessments  for  one  year,  or  any  other  specific  period. 

*'  It  was  contended  on  the  part  of  the  trustee  that  some  of  the  modes  of 
recovery  authorized  by  the  Poor  Law  Act,  and  the  other  Acts  referred  to  in  it, 
were  not  applicable  except  for  the  year  current  at  the  time,  and  that,  therefore, 
in  the  same  way  the  preference  should  not  extend  beyond  the  current  year. 
This  contention  ia  not  supported  by  the  terms  of  these  Acts.  The  15th  section 
of  the  Act  52  Geo.  III.  c.  95,  which  is  the  leading  statute  on  the  subject, 
is  expressly  at  variance  with  any  such  view.  But  even  if  there  were  grounds 
for  tne  contention  referred  to,  they  would  not  qualify  the  general  provision 
which  has  been  quoted  from  the  Poor  Law  Act,  and  which  establishes  the 
general  unlimited  right  of  preference  independently  of  any  special  mode  of 
recovery. 

"  I  have  not  awarded  expenses,  because  it  is  so  unusual  and  extraordinary 
to  allow  public  assessments  to  accumulate  for  such  a  length  of  time  (six  years) 
that  an  unprofessional  trustee  or  body  of  creditors — who  are  in  no  way  to 
blame  for  the  accumulation — could  hardly  be  expected  to  deal  with  the  claim 
without  having  the  question  of  preference  judicially  tested. 

*^  I  may  notice  that  the  grounds  of  the  present  judgment  are  similar  to  those 

Sroceedea  on  by  Mr.  Sheriff  Murray  of  Glasgow  in  the  case  of  Lindsay  v. 
faclean  in  1878,  and  reported  in  the  Poor  Law  Magazine  of  that  year.     In 
that  case,  however,  only  two  yearn'  assessments  were  claimed  for. 

**D.  M.  S." 
Act, — Mackenzie. Alt. — Campbell. 
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Company. — Directors  of— Personal  liability — Assignment  of  property  of  the 
cmnpany  by  directors  without  authority — Representation  of  authority — Measure 
of  damages. — By  an  agreement,  headed  as  between  a  limited  company  of  the 
one  part  and  the  plaintiff  of  the  other,  in  consideration  of  the  advance  by  the 
latter  of  £500  to  the  company,  the  undersigned  three  directors  of  the  company 
agreed  to  repay  the  loan  in  six  months,  and  they  thereby  assigned  as  security 
for  the  advance  the  machines  and  tools  as  invoiced  to  him,  to  be  removed  by 
him  only  in  case  default  should  be  made  in  repayment  of  the  £500.  The 
agreement  was  not  sealed  with  the  company's  seal  nor  countersigned  by  the 
secretary,  nor  was  there  any  statement  oy  the  directors  that  they  signed  on 
behalf  of  the  company.  Default  having  been  made,  the  plaintiff  took  pos- 
session, but  was  restrained  from  dealing  with  the  machines  by  a  perpetual 
injunction  obtained  by  the  company,  on  the  ground  that  the  directors  had  no 
power  to  make  the  assignment.  '  On  action  brought  subsequently  b^  the 
plaintiff  against  the  three  directors  personally,  to  recover  the  advance  wHh 
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interest,  and  also  his  costs  of  defending  his  possession  of  the  maehines  agprnst 
the  company : — HM,  by  Lash,  J.  (on  farther  consideration),  that  the  agree- 
ment was  to  be  read  as  a  gaarantee  given  by  the  defendants  personally  for 
repayment  of  the  advance,  and  that  the  heading  expressing  it  to  be  made  on 
the  part  of  the  company  must  be  rejected,  as  inconsistent  with  the  form  of 
signature;  but  there  being  no  representation  that  the  direotors  had  special 
authority  from  the  company  \o  assign  the  machines,  and  it  being  incambent 
on  all  persons  dealing  with  directors  to  know  how  far  under  the  articles  of 
association  their  general  powers  extend,  the  plaintiff  was  not  entitled  to 
recover  the  costs  of  resisting  the  injunction. — M'CoUin  v.  Gilpin,  49  L.  J.  Bep 
Q.  B.  558. 

Fishery. — Tregpass — Several  oyiter-fitherif — Navigable  river — Claim  to  take 
without  etint — Free  inhabitante  of  ancient  tenements, — The  plaiutifrs,  an  incor- 
porated body,  claimed  to  be  possessed  of  a  several  fishery  m  a  tidal  navigable 
river,  and  in  support  of  their  title  produced  charters  of  confirmation  and  grant 
and  proved  acts  of  immemorial  user,  from  which  the  Court,  drawing  inferences 
of  fact,  held  a  prima  facie  title  to  the  soil  and  several  fishery  to  be  established, 
raising  the  presumption  of  a  legal  origin,  i.e,  a  grant  before  Magna  Charta. 
The  defendants  claimed,  as  free  inhabitants  of  ancient  tenements  in  the 
borough  of  Saltash,  to  have  from  time  immemorial,  without  interruption, 
and  as  of  right,  the  privilege  of  dredging  for  ovsters  in  the  locus  in  quo, 
from  the  2nd  day  of  February  to  Ea-^ter  Eve  in  each  year,  and  carrying  away 
the  same  without  stint,  for  sale  and  otherwise.  They  also  claimed  to  have 
exercised  the  above  privilege  as  free  inhabitants  of  the  borough,  and  as  subjects 
of  the  realm;  and  they  also  claimed  a  general  right  to  dredge  for  oysters  as 
subjects  of  the  realm : — Held,  that  no  right  in  the  defendants,  as  subjects  of 
the  realm,  could  be  established,  as  it  would  be  inconsistent  with  a  several 
fishery  in  the  plaintiffs,  who  would  take  nothing  by  their  grant,  and  would  be 
destructive  of  the  fishery : — Held,  further,  that  the  other  claims  of  the  de- 
fendants founded  on  immemorial  user  could  not  be  established,  for  that  they 
were  made  in  respect  of  a  fluctuating  body,  and  would  have  to  be  supported 
by  the  presumption  of  a  lost  royal  grant,  which  alone  would  have  the  effect  of 
incorporating  such  body,  and  that  such  a  presumption  could  not  be  made  when 
antagonistic  to  the  existing  rights  of  the  plaintiffs. — Lord  Rivers  v.  Adams 
(48  L.  J.  Rep.  Ex.  47 ;  L.  Rep.  3  Ex.  D.  361)  followed.  The  Mayor  and 
Free  Burgesses  of  the  Borough  ofSaUash  v.  Goodman,  49  L.  J.  Rep.  Q.  B.  565. 

Pacific  Islanders'  Protection. — Kidnapping  Act — Offence  against  the  Ad 
— Seizure  of  vessel — Reasonable  stupidon  that  offence  is  being  cfymmitted, — By  the 
Kidnapping  Act,  1872,  it  is  unlawful  for  a  British  vessel  to  carry  native 
labourers,  not  part  of  the  crew,  without  a  licence,  or  to  ship  natives  without 
their  consent,  and  naval  oflicers  may  seize  ''any  British  vessel  which  shall 
upon  reasonable  grounds  be  suspected  of  being  employed  in  the  commission 
of"  the  above  offences.  Plaintiff's  vessel  staxted  on  a  trading  expedition  in 
1871.  Natives  were  shipped,  with  their  consent,  but  under  circumstances 
which  the  Court  held  not  to  constitute  them  part  of  the  crew.  During  the 
voyage  the  Act  was  passed,  and  the  captain  did  not  hear  of  it  until  he  was 
returning  to  land  the  natives.  Defendant,  a  naval  ofScer,  finding  the  natives 
on  board,  seized  the  vesseL  In  an  action  for  such  seizure  the  jury,  being  asked 
whether  the  defendant  had  reasonable  cause  for  thinking  that  the  vessel  was 
employed  in  breaking  the  Act,  foimd  a  verdict  for  defendant : — Held^  afllrming 
the  judgment  of  the  Queen's  Bench  Division,  that  there  was  no  misdirection, 
and  defendant  was  not  liable :  Held,  also,  that  the  carrying  of  the  natives, 
having  been  commenced  before  the  Act  was  passed,  was  not  an  offence  against 
the  A.ci,—Bums  v.  N<ymll  (App.),  49  L.  J.  Rep.  Q.  B.  46a 

Marine  Insurance. — Ship  and  shipping — Payment  by  cargo-oumer  in  respect 
of  bottomry  bond — English  policy  on  foreign  ship — Loss  by  perils  of  the  sea, — By 
a  marine  policy  effected  in  England  on  goods  in  a  French  ship  it  was  provided 


SNOLISH,  AICEBICAK,  AND  COLONIAL  CASES.  615 

that  general  average  was  to  be  payable  as  per  judicial  foreign  statement.  On 
the  voyage  the  master  was  obliged  to  take  up  a  loan  secured  by  bond  on  ship 
freight  and  cargo,  in  order  to  effect  repairs  to  the  ship  occasioned  by  a  collision 
which  did  not  damage  the  cargo.  The  ship  and  frcight  proving  insufficient 
to  satisfy  the  bond,  the  cargo  was  seized,  and  the  owner  obliged  to  pay  the 
deficiency  to  obtain  his  goods.  On  action  by  the  owner  of  the  cargo  to  recover 
the  amount  so  paid  from  the  underwriters : — Held,  that  the  defendants  were 
entitled  to  judsment,  on  the  ground  that  according  to  English  law  there  was 
no  loss  by  perils  of  the  sea,  and  as  the  policy  stipulated  for  the  application  of 
foreign  law  only  as  regarded  general  average,  the  plaintiff  was  not  at  liberty  to 
construe  by  French  law  any  other  portions  of  the  policy  so  as  to  constitute  the 
loss  a  loss  by  perils  of  the  sea. — Greer  v.  Poole,  49  L.  J.  Rep.  Q.  B.  463. 

Partnebshif. — Building  agreement — Participation  in  profits^  Contract  of 
partnership  or  contract  of  security — BovilVs  Act. — S..  a  builder,  who  was  en- 
gaged in  building  eight  houses,  under  an  ordinary  building  contract,  entered 
into  an  agreement  (dated  in  1877)  with  H.,  which  recited  that  S.  was  indebted 
to  H.  in  the  sum  of  £88,  and  had  requested  H.  to  supply  him  with  50,000 
bricks  at  a  certain  price,  and  to  make  further  advances,  and  had  agreed  to 
enter  into  that  agreement  for  the  purpose  of  giving  security  for  the  repayment 
of  the  moneys  then  owing,  and  for  the  50,000  bricks,  and  any  further  advances, 
and  also  "  certain  benefits  to  H.,  as  a  consideration  for  such  advances,"  and 
whereby  it  was  agreed  that  S.  would,  on  demand,  pay  the  £88,  the  price  of 
the  50,000  bricks,  and  the  further  advances ;  that  S.  would  forthwith  proceed 
with  two  of  the  eight  houses,  and  keep  accounts  of  his  expenditure  in  respect 
of  them,  which  accounts  were  to  be  open  to  the  inspection  of  H. ;  that  S. 
would  deposit  his  building  contract  with  H.  as  security ;  that  S.  would  use  the 
50,000  bncks  in  the  erection  of  the  two  houses  only ;  that  S.  would  procure 
the  leases  of  the  two  houses  to  be  granted  to  the  nominees  of  H. ;  that  the 
leases  should  be  sold  at  prices  to  be  fixed  by  H.,  and  the  proceeds  applied  in 
payment  of  the  moneys  owing  from  S.  to  H. ;  that  H.  '*  should  be  entitled 
also,  as  a  further  consideration,  and  in  addition  to  the  said  advances  therein- 
before mentioned,  absolutely  to  one  moietv  of  the  profit  on  the  said  two  houses,'' 
such  profit  to  be  the  difference  between  tne  net  cost  price  of  erection  and  the 
proceeds  of  sale ;  and  that  if  the  proceeds  of  sale  of  tne  two  houses  should  be 
insufficient  to  pay  the  moneys  owing  to  H.,  and  the  moiety  of  the  profit  before 
mentioned,  the  remaining  houses  should  be  charged  therewith.  The  plaintiffs 
had  supplied  S.  with  timber  for  the  erection  of  the  two  houses : — Held,  that 
(independentlv  of  the  statute  28  and  29  Vict,  c  86,  sec.  1)  the  agreement 
entered  into  between  S.  and  H.  did  not  constitute  H.  a  partner  with  S.  in 
respect  to  the  two  houses,  so  as  to  render  H.  liable  to  the  plaintiffs  for  the 
timber  supplied  by  them. — Kelly  v.  Scotto,  49  L.  J.  Rep.  Ch.  383. 

Ultra  Vires. — BanJc  directors  —  Ordinary  business — Guarantee — Deed  of 
settlement. — B.  &  Co.  (Limited)  were  largely  indebted  to  the  West  of  England 
Bank,  who  held  several  of  the  delientures  of  the  company.  Mrs.  B.,  for 
valuable  consideration,  accepted  a  transfer  from  two  of  the  directors  of  the 
bank,  at  their  request,  of  £18,000  of  these  debentures,  provided  the  bank 
would  guarantee  the  payment  of  the  interest  thereon.  The  bank  gave  the 
guarantee.  The  company  was  unable  to  pay  the  interest ;  and  the  bank  went 
into  liquidation.  By  the  deed  of  settlement  of  the  bank,  the  directors  were 
empowered  to  carry  on  the  business  of  banking  in  all  its  branches,  and  to  act 
as  might  appear  to  them  best  calculated  to  promote  the  interest  of  the  bank. 
Mrs.  B.  now  claimed  to  be  admitted  as  a  creditor  against  the  assets  of  the  bank 
under  the  guarantee: — Held,  that  the  directors,  in  giving  the  guarantee,  as 
part  of  an  arrangement  which  they  considered  to  be  for  the  benefit  of  the 
bank,  were  acting  within  their  powers ;  and  claim  allowed. — In  re  The  Wat  of 
England  Bank;  ex  parte  Booker,  49  L.  J.  Rep.  Ch.  400. 

Pbivileqb  of  Parliament.— 3fem50r  of  House  of  Commont'-Committal  for 
contempt  of  Court — Privilege  extending  for  forty  days  after  dietoltUion  of  Par&o- 
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merU — Renewal  of  motion  for  eammittal  after  cesser  of  privilege. — It  is  only  in 
cases  of  gross  contempt  of  Court  that  the  Court  will  make  an  order  for  the 
committal  of  a  member  of  Parliament.  The  Court  declined  to  make  an  order 
for  the  committal  of  a  member  of  the  House  of  Commons  during  the  session  of 
Parliament  for  non-compliance  with  an  order  directing  him  to  pay  money  and 
deliver  over  documents  within  a  specified  time.  The  Parliament  having  sub- 
sequently been  dissolved,  and  the  late  member  of  Parliament  not  having  been 
re-elected  at  the  ensuing  General  Election,  the  motion  for  his  committal  was 
renewed  within  forty  days  after  the  dissolution : — Held,  that  the  privilege  of 
the  late  member  of  Parliament  extended  over  a  period  of  forty  days  after  the 
dissolution : — Held  also,  that,  under  the  circumstances,  the  refuJsal  of  the  former 
motion  was  no  bar  to  the  subsequent  application  grounded  on  the  same  con- 
tempt.— In  re  The  Anglo-French  Co-operative  Society,  48  L.  J.  Rep.  Ch.  388. 

Company. — Shareholder — Untrue  prospectus — Winding  up — Rescission. — ^B. 
was  induced  to  buy  shares  in  a  company  by  untrue  statements  in  the  pro- 
spectus. After  receiving  notice  of  the  allotment,  he  discovered  the  facts,  and 
at  once  applied  to  the  secretary  of  the  company  to  have  the  allotment 
cancelled,  which  the  secretary  declined.  B.  did  not  pav  the  sum  payable  by 
a  shareholder  on  allotment,  but  kept  the  letter  ot  allotment  and  took  no 
further  steps  to  have  the  allotment  cancelled.  The  company  having  been 
wound  up: — Held,  that  he  could  not  now  rescind  his  contract  to  take  the 
shares,  and  must  pay  the  allotment  money,  notwithstanding  that  the  liquidators 
had  already  enough  assets  of  the  company  to  pay  in  full  its  debts  and  liabilities 
and  the  costs  of  the  winding  up. — In  re  The  Hull  and  Couniy  Bank  (Limited), 
Burgest^s  Case,  49  L.  J.  Rep.  Ch.  541. 

Company. — Cesser  of  Imsiness — Shareholder's  winding-up  petition — Majority  of 
shareholders  opposing — The  Companies  Act. — A  company,  which  had  ceased  to 
carry  on  business  for  more  than  a  year,  passed  a  unanimous  resolution  at  an 
extraordinary  general  meeting  to  wait  until  a  change  of  trade  rendered  it  desir- 
able to  proceed  with  its  business  or  to  reconsider  its  position.  A  shareholder 
shortly  afterwards  presented  a  petition  for  a  winding-up  order  on  the  ground 
that  the  company  had  ceased  to  carry  on  its  business,  which  was  opposed  by 
the  majority  of  the  shareholders : — Held,  that  the  Court,  having  regard  to  the 
wishes  of  the  majority,  would  not  wind  up  the  company. — Re  The  Middles- 
borough  Assembly  Rooms  Company  (App.),  49  L.  J.  Rep.  Ch.  413. 

Semble,  although  a  shareholder,  who  presents  a  winding-up  petition,  brings 
his  case  within  section  79  of  the  Companies  Act,  1879,  the  Court  will  not 
make  an  order  in  opposition  to  the  wishes  of  the  majority  of  the  shareholders, 
unless  there  is  something  tyrannous  in  the  conduct  of  the  majority,  or  some 
mischief  or  hardship  will  result  to  the  minority  by  continuing  the  company. 
—Ibid. 

Company. — Winding  up — Proof  for  damages  for  breach  of  contract — Contract 
by  company  to  allot  paid-up  shares — Non-registration  of  contra^ — Contribulory 
negligence  —  Measure  of  damages — Companies  Act. — Work  was  done  for  a 
registered  company,  upon  a  written  agreement  that  it  should  be  paid  for  in 
fully  paid-up  snares  to  the  amount  of  the  usual  charges.  The  company,  with- 
out registering  the  contract,  allotted  to  the  contractor  nominally  paid-up  shares 
to  the  amount  specified,  and  afterwards  went  into  liquidation : — Held,  that  the 
contract  referred  to  valid  paid-up  shares,  and  that  the  contractor  could  prove 
for  damages  for  the  non-delivery  to  him  of  such  shares : — Held  also,  that  he 
was  not  chargeable  with  contributory  negligence  for  not  re^stering  the  con- 
tract, though  it  was  in  his  possession.  There  was  no  ascertamed  market  value 
of  paid-up  shares  at  the  date  of  the  allotment,  but  shares  were  after  that  date 
taken  up  by  the  public  The  company  went  into  liquidation,  and  calls  were 
made  in  respect  of  the  allotted  shares.  The  Court  assessed  the  damages  for 
the  above  breach  of  contract  at  the  sum  eventually  called  up  upon  the  shares. 
— In  re  The  Governm^erU  Security  Fire  Insurance  Company;  Mudford's  Claim, 
49  L.  J.  Rep.  Ch.  452. 
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PEOFESSIONAL  GRADUATION. 

OpiNiNa  Lecturx  delivebed  to  the  Facultt  of  Law  in  the  UNiysBSXTT 
OF  Edinburgh  bt  Pbofbssob  Loeiiier^  November  1, 1880. 

Coleridge,  in  his  "Church  and  State" — a  book  that  was  better 
known  thirty  years  a^jo,  and  will,  I  hope,  be  better  known  thirty 
years  hence,  than  it  is  now — speaks  of  the  professional  class,  in  what 
was  at  once  its  ori<^inal  constitutional  and  its  ideal  conception, 
as  "  an  intermediate  link  between  the  national  clerisy  and  simple  bur* 
gesses."  The  clerisy  he  defines  as  "  a  permanent  class  or  order,  with 
the  following  duties.  A  certain  smaller  number  were  to  remain  at 
the  fountain-heads  of  the  humanities,  in  cultivating  and  enlarging 
the  knowledge  already  possessed,  and  in  watching  over  the  interesta 
of  physical  and  moral  science;  being,  likewise,  the  instructors  of 
such  as  constituted,  or  were  to  constitute,  the  remaining  more  nume- 
rous classes  of  the  order.  The  members  of  this  latter,  and  far 
more  numerous  body,  were  to  be  distributed  throughout  the  country, 
so  as  not  to  leave  even  the  smallest  integral  part  without  a  resident 
guide,  guardian,  and  instructor ;  the  objects  and  final  intention  of 
the  whole  order  being  these — to  preserve  the  stores,  to  guard  the 
treasures  of  past  civilization,  and  thus  to  bind  the  present  with 
the  past ;  to  perfect  and  add  to  the  same,  and  thus  to  connect  the 
present  with  the  future;  but,  especially,  to  diffuse  through  the 
whole  community,  and  to  every  native  entitled  to  its  laws  and 
rights,  that  quantity  and  quality  of  knowledge  which  was  indis* 
pensable  both  for  the  understanding  of  those  rights  and  for  the 
performance  of  the  duties  correspondent ;  finally  to  secure  for  the 
nation,  if  not  a  superiority  over  tlie  neighbouring  states,  yet  an 
equality,  at  least,  in  tliat  character  of  general  civilization  which, 
equally  with,  and  far  more  than,  fleets,  armies,  and  revenue,  forms 
the  ground  of  its  defensive  and  offensive  power."  *  The  rise  of  the 
professional  class  he  thus  explains:  "As  a  natural  consequenco 

^  Page  47,  Pickering's  edition. 
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of  the  full  development  and  expansion  of  the  mercantile  and 
commercial  order,  which  in  the  earlier  epochs  of  the  constitu- 
tion only  existed,  as  it  were,  potentially  and  in  the  bud;  tlie 
students  and  professors  of  those  sciences  and  those  sorts  of  learning 
the  use  and  necessity  of  which  were  indeed  constant  and  perpetual 
to  the  nation,  but  only  accidental  and  occasional  to  individuals, 
gradually  detached  themselves  from  the  nationalty,  and  the 
national  clergy,  and  passed  to  the  order,  with  the  growth  and 
thriving  condition  of  which  their  emoluments  were  found  to 
increase  in  equal  proportion.  Eather,  perhaps,  it  should  be  said 
that  under  the  common  name  of  professional,  the  learned  in  the 
departments  of  law,  medicine,  and  the  like  formed  an  intermediate 
link  between  the  established  clergy  and  the  burgesses."  ^ 

Unless  I  were  to  go  farther  into  Mr.  Coleridge's  system  than  your 
time  will  permit,  or  than  my  present  object  in  referring  to  it  calls 
for,  I  fear  some  indefiniteness  must  attach  to  the  conception  which 
those  of  you  who  do  not  know  it  already  will  form  of  the  terms  which 
he  employs.  I  can  only  say,  in  a  general  way,  that  by  the  burgesses 
he  means  the  laity  as  a  whole,  as  opposed  to  both  the  learned  and 
professional  classes ;  and  that  by  the  nationalty  he  means  that 
reserve  of  the  national  wealth  which  he  says  the  Teutonic  races,  like 
the  ancient  Jews,  set  apart  for  the  maintenance  of  those  who  were 
to  minister  to  their  spiritual  life,  whether  secular  or  religious — ^to 
tiiose  whom  in  the  passage  which  I  last  quoted  he  calk  the  clergy. 
".I  do  not  assert,"  he  says,  "that  the  proceeds  from  the  nationalty 
cannot  be  rightfully  vested  except  in  what  we  now  mean  by 
clergyman,  and  the  established  clergy.  I  have  everywhere  implied 
t^e  contrary.  But  I  do  assert  that  the  nationalty  cannot  be  right- 
fully, and  that  without  foul  wrong  to  the  nation  it  never  has  been, 
alienated  from  its  original  purposes.  I  assert  that  those  who,  being 
duly  elected  and  appointed  thereto,  exercise  the  functions  and 
perform  the  duties  attached  to  the  nationalty,  possess,  collectively, 
an  inalienable,  indefeasible  title  to  the  same;  and  this  by  a  jus 
divinumj  to  which  the  thunders  from  Mount  Sinai  might  give 
additional  authority  but  not  additional  evidence."'  In  Scotland 
much  of  the  nationalty  was  alienated  from  its  original  purposes  at 
the  period  of  the  Beformation,  and  if  any  one  doubts  that  "foul 
wrong  "  was  thereby  done  to  the  nation  he  has  only  to  pay  a  visit 
to  Oxford,  as  I  did  the  other  day.  Had  our  Beformation  been  con- 
ducted with  the  common  sense  and  common  honesty  for  which  we 
in  general  get  credit,  St.  Andrews  would  now  have  been  the  Oxford 
q{  the  north.  With  us  private  munificence  is  now  slowly  and  inade- 
quately setting  this  mischief  to  right ;  and  I  rejoice  to  see  that 
those  great  colonies,  into  which  so  much  of  the  life  of  our  race  is 
passing,  exhibit  a  sense  of  their  responsibilities  in  this  respect 
which  seems  scarcely  to  exist  in  the  mother  country. 
;  But  it  is  not  with  this  that  we  have  to  do  for  the  present,  for  Mr. 
Coleridge  says,  rightly  I  think,  that  in  a  country  which  has  reached 

^  Page  58.  'Page  54. 
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the  stage  of  material  development  to  which  this  country  has 
attained,  the  professional  class,  as  such,  no  longer  requires  the  aid 
of  the  nationalty  for  its  support. 

What  then  is  implied  in  the  proposition  that  the  professional  class 
still  forms  a  link  between  the  clerisy  and  the  burgesses  or  general 
laity  ?  In  what  respect  do  professional  men  who  are  to  live  by 
fees,  differ  from  burgesses  who  are  to  live  by  gain  ?  If  the  prosecu- 
tion of  learning  is  still  to  be  handed  over,  as  a  necessarily  unre- 
munerative  function,  to  those  who  are  to  share  the  nationalty, 
in  what  respect  are  professional  men,  who  are  to  be  excluded  from 
the  nationalty,  bound  to  regard  themselves  as  members  of  the 
learned  class?  Now  the  relation  of  the  professional  man,  or  scientific 
practitioner,  to  the  teacher  and  cultivator  of  science  seems  to  be  this 
— the  former  may  accept,  without  question,  the  teaching  of  the 
latter,  but,  on  the  penalty  of  renouncing  his  own  scientific  position, 
he  must  accept  it,  and  apply  it  to  the  practical  needs  of  mankind 
not  as  baseless,  or  to  him  unintelligible  dogma,  but  as  rational 
doctrine  which  he  himself  has  intellectually  apprehended,  and  the 
truth  of  which  he  perceives.  Professional  men,  as  such,  are  not 
called  upon  to  prosecute  the  investigation  of  natural  laws.  In  the 
world  of  matter,  in  the  world  of  mind,  and  in  the  social  world, 
that  task  belongs  to  what,  as  opposed  to  the  professional,  I  think 
we  may  call  the  professorial  class.  But,  in  order  that  natural  laws 
may  be  professionally  applied,  so  as  to  secure  to  the  patient,  or  the 
client,  or  the  public,  the  whole  practical  benefits  of  the  stage  which 
their  investigation  has  reached,  the  steps  by  which  this  investigation 
was  carried  on  must  have  become  familiar  to  the  physician  or  to 
the  lawyer.  It  is  the  same  link  that  binds  practice  to  theory,  which 
binds  professional  to  scientific  activity.  At  the  other  end  of  the 
chain  from  that  at  which  the  practitioner  received  the  scientific  result 
as  doctrine,  he  transmits  it  as  dogma.  In  his  strictly  professional 
character  he  is  not  called  upon  to  explain  it,  nor  is  the  burgess  or 
layman  who  receives  it  bound  to  undei*stand  it  or  to  judge  of  it.  I 
by  no  means  say,  of  course,  that  the  professional  man  may  not  be  a 
cultivator  or  teacher  of  science  or  of  philosophy,  or  that  the  burgess 
may  not  be  a  philosopher  or  a  man  of  science.  Every  man  may  be  his 
own  prophet,  just  as  he  may  be  his  own  priest.  All  that  I  say  is 
that  the  burgess,  as  such,  is  or  ought  to  be  freed  by  the  professional 
man  from  responsibilities  from  which  the  professional  man  is  not 
freed  by  the  cultivator  of  science ;  because,  if  the  professional  man 
blindly  accepts  the  results  of  scientific  investigation,  he  is  very 
likely  to  misapply  them,  and  his  practice  wiU  jdways  be  shiftless 
and  unelastic,  whereas  the  burgess  will,  in  general,  do  more  wisely 
to  accept  them  than  to  criticise  them. 

Now,  if  the  relation  which  I  have  here  stated  as  subsisting 
between  these  three  classes  of  persons  be  the  true  one,  the  question 
arises.  By  what  means  is  the  burgess  or  layman  to  be  satisfied  that 
the  results  which  he  accepts  from  the  practitioner  at  second  hand 
are  the  true  results  of  the  scientific  investigations  which  he  does 
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not  himself  criticise,  and  which  he  is  not  bound  to  understand  t 
It  is  here  that  the  necessity  for  an  external  guarantee  for  the 
scientific  acquirements  of  the  practitioner  becomes  apparent,  and 
the  only  adequate  guarantee  which  the  professional  man  can  offer, 
and  which  the  burgess  can  accept,  is  gradtuition  in  a  tmiversUy  which 
represents  the  latest  stage  which  scieniific  investigation  has  reached. 
By  far  the  most  important  function  of  graduation,  in  my  opinion, 
is  that  of  a  test  of  professional  efficiency,  which  shall  imply, 
in  the  first  place,  the  possession  of  that  measure  of  preliminary 
culture  which  shall  render  the  reception  of  scientific  knowledge 
possible;  and  second,  of  that  scientific  knowledge  which  bears 
directly  upon  the  profession  which  the  practitioner  claims  to  exer^ 
cise.  It  is  entirely  to  mistake  the  object  of  ordinary  academical 
degrees  to  regard  them  as  guarantees  for  the  possession,  on  the  part 
of  their  holders,  of  that  originality  and  mental  fertility  which  is 
requisite  for  independent  scientific  activity.  Where  a  classifica- 
tion of  degrees  is  attempted,  and  ''  honours,"  as  they  are  called, 
are  awarded  to  students  of  exceptional  merit,  it  is  possible  that 
this  latter  object  may  to  some  extent  be  attained.  But  whether 
this  be  possible  or  not  is  comparatively  of  little  importance.  These 
higher  and  rarer  intellectual  qualities,  when  they  really  exist, 
will  find  far  surer  and  worthier  spheres  of  manifestation  than  ex* 
amination  papers.  The  most  successful  examination  can  scarcely 
afford  more  than  a  presumption  of  their  presence,  and  where  it  has 
been  permitted  to  count  for  more  than  this,  it  very  often  turns 
out  that  a  mistake  has  been  committed,  and  that  a  man  has  been 
credited,  in  early  life,  with  capabilities  which  he  does  not  really 
possess.  When  early  appointments  must  be  made,  examinations 
form  often  the  only  grounds  of  selection  amongst  the  candidates. 
We  must,  in  such  cases,  be  contented  with  presumptions,  and, 
for  the  first  ten  or  fifteen  years  after  graduation,  a  good  degree 
affords,  no  doubt,  a  very  valuabld  presumption  in  favour  of  its 
possessor.  But  degrees,  like  other  presumptions,  wear  out  if  they 
are  not  followed  by  proof;  and  when  I  hear  of  a  man  of  forty  or 
fifty  who  is  still  known  only  as  a  "  Senior  Wrangler,"  or  a  "  Double 
First,"  I  have  very  little  hope  of  him.  If,  dnriug  all  these  years, 
he  has  failed  to  avail  himself  of  the  opportunities  which  his  degree 
must  have  afforded  him,  the  presumption  begins  to  turn  against 
him ;  the  degree  becomes  an  indication,  not  of  what  be  is,  but  of 
what  it  was  hoped  that  he  might  have  become.  The  true  light  in 
which  to  regard  an  honours  degree,  as  it  appears  to  me,  is  as  a 
claim  on  the  part  of  it«  holder  to  be  ranked,  at  once,  as  a  candidate 
for  admission  to  the  clerisy  or  learned  class,  and  as  a  prospective 
inheritor  of  the  nationalty.  It  would  be  highly  desirable  if,  in  our 
universities,  opfiortunities,  similar  to  those  affurded  by  the  German 
universities,  could  be  given  to  this  class  of  students,  of  continuing 
to  cultivate  the  branches  of  study  in  which  they  had  distinguished 
themselves,  and  even  if  they  were  permitted  to  teach  them  within 
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our  walls ;  and,  to  sonie  slight  extent,  this  has  already  been  efiTected 
by  our  fellowships  and  tutorships.  But  such  recognition  must  be 
considered  only  as  tentative.  A  permanent  place  in  the  learned 
class  can  be  claimed  only  on  a  proof  of  powers  that  are  more  than 
receptive,  or  even  retentive.  For  this  purpose  independent  scientific 
capacity  is  requisite, — a  man  must  be  able  to  swim  in  the  sea,  as 
well  as  in  the  plunge-bath  of  his  alma  mater, — and  the  only  means 
by  which  the  display  of  such  capacity  can  be  facilitated  is  by 
forming  a  learned  career  which  shall  ultimately  offer  material 
advantages  in  some  degree  corresponding  to  those  offered  by  the 
professions.  I  say  "  in  some  degree,"  for  the  Muses  will  own  no 
suitor  who  is  not  willing  to  make  sacriKces  for  their  service.  But 
when  the  sacrifices  which  they  impose  are,  as  in  this  country, 
penury,  or  celibacy,  or  both,  their  terms  are  too  hard  for  mortal 
men.  Without  permanent  endowments  of  some  kind  correspond- 
ing to  what  Coleridge  called  the  Nationalty,  a  learned  class  is  simply 
impossible,  and,  till  this  indispensable  requisite  is  supplied,  the 
appointing  of  Koyal  Commissions  and  the  framing  of  new  schemes 
for  selecting  professors  and  examining  students,  in  so  far  as 
science  is  concerned,  is  mere  waste  of  time.  A  very  few  years 
ago  Dr.  Aufrecht,  one  of  the  greatest  comparative  philologists  and 
Aryan  scholars  in  Europe,  was  carried  off  from  us  in  consequence 
of  the  inadequacy  of  an  endowment  which  we  owed  to  Dr.  Muir's 
munificence,  and  which  the  State  had  failed  even  adequately  to 
supplement ;  and  we  have  just  missed  Dr.  Wright,  the  greatest 
Semitic  scholar  in  tliis  country,  who  was  willing  and  anxious  to 
have  come  to  us,  from  a  similar  cause.  Such  poor  and  paltry 
savings  are  contemptible,  and  very  deplorable  in  a  country  that 
recklessly  throws  millions  away  on  doubtful  and  mistaken  wars. 

But  it  is  only  indirectly  and  partially  that  this  defect  in  our 
academical  system  afl'ects  the  professions.  As  a  mere  teaching 
institution,  our  University  is  tolerably  complete,  even  in  the 
Faculty  of  Law;  and  there  is,  consequently,  no  reason  why  we 
should  not  develop  our  system  of  ordinary  graduation,  and  avail 
ourselves  of  it  for  professional  purposes.  In  the  kindred  pro- 
fession of  medicine  this  has  long  ago  been  effected,  and  in  the 
theological  profession  the  degree  of  B.D.  promises  to  become,  in 
so  far  as  acquirements  are  concerned,  a  test  of  suitability  for  the 
sacred  ministry,  which  will  be  accepted,  indiscriminately,  by  the 
Established  Clmrch,  and  by  the  various  sects  of  Protestant  dis- 
senters. Whether  we  shall  have  greater  physicians  or  greater 
theologians  in  the  future  than  we  have  had  in  the  past  will  de- 
pend partly  on  the  condition  of  our  universities  as  scientific  and 
learned  institutions,  and  partly  on  the  kind  of  men  whom  it  may 
please  God  to  send  into  the  world.  But  we  may  reasonably  hope 
that,  at  no  distant  period,  there  will  be  neither  a  physician  nor  a 
clergyman  in  this  country  who  does  not  possess  the  general  culture 
and  special  acquirements  requisite  for  a  becoming  discharge  of  the 
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duties  of  his  position.  Can  we  say  the  same  for  the  profession  of 
the  law  ?  That  it  has  now,  as  it  has  always  had,  and,  in  a  country 
at  the  stage  of  civilization  we  have  reached,  cannot  fiedl  to  have, 
many  highly  cultivated  as  well  as  highly  gifted  members  is  un- 
questionable. But,  as  regards  the  profession  as  a  whole,  in  so  far 
as  the  test  of  graduation  which  has  now  been  applied  to  it  for 
seventeen  years  affords  evidence  of  its  condition,  I  must  confess, 
though  not  without  signs  of  improvement,  it  is  still  scandalously 
low.  It  is  very  undesirable  that  you  should  be  ignorant  of  facts 
which  others  faiow  only  too  well ;  and  I  shall  therefore  state  to 
you  the  results  of  the  experiment  of  legal  graduation  which  was 
begun  by  the  University  Commission  in  1864. 

UNIVERSITY  OF  EDINBURGH— GRADUATES  IN  LAW. 


TSAR. 

LL.B. 

B.L. 

1864 

1 

0 

1865 

1 

0 

1866 

4 

0 

1867 

1 

0 

1868 

2 

0 

1869 

1 

0 

1870 

6 

0 

1871 

6 

0 

1872 

2 

0 

1873 

0 

0 

1874 

1 

0 

1875 

1 

1 

1876 

1 

1 

1877 

2 

2 

1878 

2 

2 

1879 

1 

7 

1880 

4 

6 

36 

19 

In  the  sister  University  of  Glasgow,  the  numbers  from  the  com- 
mencement have  been,  LL.B.,  13;  B.L.,  27;  both  of  which  are  beyond 
our  mark  when  we  consider  the  disadvantages  under  which  Glas- 
gow has  laboured. 

Even  with  us  there  has  been,  as  you  will  see,  a  slight  advance 
in  numbers ;  but  this  advance  has  been  gained  chiefly  in  conse- 
quence of  the  institution  in  1875  of  the  degree  of  B.L.,  with  a  lower 
standard  both  of  general  and  professional  knowledge.  As  regards 
the  higher  degree  we  appear  to  have  attained  the  maximum  of 
half-a-dozen  in  1870  and  1871.  Even  taking  the  two  degrees 
together,  we  had  last  year  only  10  grttduates  out  of  373  students. 
Attendance  on  the  law  classes  rarely  exceeds  three  years,  so  that  of 
these  373  students,  100  at  least  have,  no  doubt,  since  found  their 
way  into  one  or  other  of  the  various  branches  of  the  profession. 
By  this  computation  90  per  cent,  of  our  lawyers  this  year  have 
.  gone  forth  into  the  world  carrying  with  them  no  token  of  the  link 
^  which  ought  to  bind  them  to  the  learned  class,  whereas  one-half 
of  them,  at  least,  ought,  in  my  opinion,  to  have  been  graduates. 
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The  facts  being  thus  unsatisfactory,  it  becomes  the  duty  of 
those  who  desire  to  promote  legal  graduation  to  inquire  into  the 
causes  which  have  led  to  them,  and  to.  see  whether  or  not  they 
can  be  removed.  Why  is  it  that  these  degrees  have  proved  so 
little  attractive  to  students  ?  When  I  put  this  question  to  my 
young  friends,  the  various  answers  which  I  receive  may  all,  I  think, 
be  summed  up  in  a  single  French  phrase,  "  Le  jeu  ne  vaut  pas  la 
chandelle  " — "  The  degrees  are  not  worth  the  trouble  they  cost"  In 
addition  to  the  labour  of  getting  up  the  examinations, "  the  degrees," 
they  tell  me,  involve  delay  and  expense, "  and  so  long  as  we  can  get 
into  the  profession  without  them  why  should  we  care  for  them  V* 
To  this  objection,  I  fear,  the  only  adequate  answer  that  can  be 
given  must  come  from  the  side  of  the  profession.  But  this  answer 
to  a  limited  extent  has  already  been  given.  The  Bar,  though 
declining  absolutely  to  exact  it,  now  opens  its  doors  without 
examination  to  candidates  who  present  the  LL.B.  degree.  When 
the  degree  of  B.L.  was  instituted  this  liberal  and  enlightened 
measure  on  the  part  of  the  Bar  was  followed,  though  with  still 
greater  caution,  by  the  ^Solicitors;  and  that  degree  now  admits 
to  the  profession  of  Law  Agent,  provided  an  examination  in  the 
practice  of  the  Court  is  passed  to  the  satisfaction  of  the  examiners 
under  the  Law  Agents  Act  The  branch  of  the  agent  profession, 
however,  which  is  generally  regarded  as  the  highest,  I  mean,  of 
course,  that  of  W.S.,  has  as  yet  made  no  advance  in  this  direction. 
In  consideration  of  a  degree,  whether  in  Law  or  in  Arts,  the  Writers 
to  the  Signet,!  understand,  strike  off  two  years  from  their  period  of 
apprenticeship ;  and  an  applicant  holding  the  Edinburgh  degree  of 
LL.B.  is  exempted  from  attending  a  second  course  of  lectures  re- 
quired from  other  applicants.  But,  as  regards  their  law  examina- 
tions, they  give  no  value  whatever  to  either  Law  Degree.  This 
fact  is  unaccountable,  as  well  as  regrettable,  seeing  that  there  is  no 
branch'  of  the  profession  of  the  law,  not  even  the  Bar,  to  which  so 
large  a  proportion  of  young  men  come  to  whom  the  expense  of  the 
degree,  and  even  the  delay  which  it  occasions,  might  well  be  matters 
of  indifference.  We  cannot  expect  that,  in  the  mean  time  at  any 
rate,  the  Writers  to  the  Signet,  more  than  the  other  branches  of 
the  profession,  should  impose  the  degree ;  and — if  their  law  exami- 
nations are  of  so  peculiar  a  kind  that  they  cannot  intrust  them  to 
the  University,  even  with  the  guarantee  which  the  presence  of  one 
of  their  own  body  in  the  Professor  of  Conveyancing  ought  to  afford 
them — ^the  proper  course  to  adopt,  as  it  humbly  appears  to  me,  would 
be  to  strike  off  another  year  from  their  apprenticeship  in  virtue  of 
the  degree  of  LL.B.,  and  then  to  limit  their  own  examination  to 
subjects  bearing  directly  on  practice.  With  the  degree  of  B.L., 
the  Writers  to  the  Signet,  if  they  wish  to  preserve  their  prestige, 
ought,  in  my  opinion,  to  have  nothing  to  do.  The  advantages 
both  in  point  of  general  culture  and  of  depth  and  thoroughness 
of  professional  knowledge  which  the  LL.B.  degree  implies,  would 
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be  cheaply  purchased  at  the  additional  cost  of  money  and  labonr 
which  it  involves.  I  say  this  specially  to  the  Writers  to  the  Signet, 
but  I  do  not  say  it  to  them  by  any  means  exclusively.  There  is 
no  calling  success  in  which  depends  more  on  the  personal  respect 
and  consideration  attaching  to  the  practitioner  than  that  of  a  law 
agent  in  a  provincial  town.  The  character  of  the  business  in  which 
be  will  be  employed  will  often  be  determined  more  by  the  question 
whether  or  not  be  is  a  gentleman,  than  whether  or  not  he  is  a 
sharp  or  even  a  skilful  practitioner.  A  reputation  for  the  latter 
qualities  may,  possibly,  be  of  more  value  in  the  Sheriff  Court ;  but 
it  is  not  in  the  Sheriff  Court  that  country  practitioners  grow  rich 
and  prosperous,  and  if  your  object  be  to  be.  employed  in  the 
management  of  lauded  estates  and  of  family  affairs,  you  will  find 
that  a  knowledge  of  the  "  tricks  of  the  trade  "  is  by  no  means  the 
kind  of  knowledge  of  which  you  will  be  most  in  want  Social  will 
be  requisite  as  well  as  professional  qualities,  and,  though  our 
academical  system  does  not  communicate  social  training  directly, 
it  lays  the  foundation  for  its  acquisition  by  the  intellectual  culture 
which  it  commuaicates.  An  English  vicar  was  explaining  to  me, 
the  other  day,  the  way  in  which  clergymen  in  England  contrive  to 
maintain  a  high  social  position  often  on  very  slender  means,  and 
be  made  use  of  an  expression  which  in  this  connection  I  cannot 
do  better  than  repeat  to  you.  "  The  cheapest  thing,"  he  said* "  is 
to  be  a  gentleman."  I  think  you  will  find  that  with  a  view  to  your 
personal  development,  and  through  it  to  the  vindication  of  your 
professional  position,  the  cheapest  thing  you  can  purchase  in  the 
long  run  will  be  the  degree  of  Bachelor  of  Laws.     , 

So  much,  then,  for  the  professional  inducements  to  graduate. 
From  the  academical  side  all  that  we  can  offer  you  directly  is  the 
privilege  of  being  permanently  attached  to  the  University  by  be- 
coming members  of  the  General  Council,  and  thus  enjoying  that 
exceptional  constitutional  recognition  whioh  is  now  conceded  to  the 
members  of  the  learned  class. 

I  do  not  suppose  there  is  any  alteration  in  the  mode  of  conducting 
the  examinations  for  these  degi*ees  which  would  render  them  either 
less  burdensome  or  more  attractive ;  but  there  is  an  alteration  in 
the  direction  of  giving  greater  elasticity  to  the  higher  degree  by 
widening  the  range  of  subjects  for  examination  and  rendering  some 
of  them  optional,  to  which  your  learned  Dean  and  I  attach  much 
importance,  and  wliich  others  of  our  colleagues  regard  with  favour. 
Scientific  jurisprudence,  as  you  no  doubt  know,  lies  at  the  root  of 
sound  legislation  just  as  at  the  root  of  sound  jurisdiction,  and  as 
the  number  of  members  of  our  profession  who  devote  themselves 
to  politics  is  increasing,  and,  judging  by  the  experience  of  other 
countries,  will  probably  continue  to  iucrecise,  it  has  occurred  to  us 
that  the  degree  of  LL.B.  might  be  better  adapted  to  the  purposes 
of  this  class  of  persons  by  opening  a  double  portal  to  it,  the 
one  of  which  should  have  a  political  character,  whilst  the  other 
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remained,  as  at  present,  strictly  professional.  With  a  view  to 
making  the  public  aware  of  the  intimate  relation  which  sub- 
sists between  the  profession  of  the  law  and  the  public  service, 
and  the  extent  to  which  the  teaching  of  the  faculties  of  law 
in  Continental  universities  is  directed  to  social  and  political  sub- 
jects, Professor  Mackay  has  contributed  to  the  Journal  of  Juris- 
pmdence  a  series  of  very  able  and  interesting  papers,  to  which  I 
ueg  to  call  your  attention.  Should  this  suggestion  for  the  modi- 
fication of  our  system  of  examination  for  the  higher  degree  be 
adopted,  the  chief  change  would  consist  in  the  substitution  of 
Political  Economy,  on  the  political  side,  for  Conveyancing,  which  is 
a  strictly  professional  subject ;  and,  perhaps,  in  a  diminution  in  the 
period  of  attendance,  and  the  corresponding  examinations  in  Scot- 
tish Law  and  Civil  Law,  in  consideration  of  an  extension  of  the 
scope  of  historical  study,  and  the  addition  of  one  or  two  of  the 
branches  of  physical  science,  such  as  chemistry,  geology,  or  agri- 
culture, which  bear  most  closely  on  public  interests.  The  value  of 
these  latter  studies  for  political  purposes  has  been  strikingly  brought 
home  to  us  by  the  cancer  of  our  distinguished  representative,  who 
owes,  in  no  small  degree,  his  position  as  a  statesman  to  his  eminence 
in  the  sciences  which  bear  on  the  economy  of  the  State. 

In  countries  in  which  centralization  prevails, whether  their  political 
constitution  be  despotic  or  democratic,  the  examinations  which 
admit  to  the  public  service  are  generally  conducted  by  the  State 
itself;  and  in  Germany,  more  especially,  as  it  becomes  more  aud 
more  centralized,  the  bureaucratic  official  takes  the  place  of  the 
academical  graduate.  The  training  which  the  universities  com- 
municate being  thus  tested  by  the  State,  it  loses  its  free  scientific 
character,  and  tends  in  many  directions,  I  fear,  to  degenerate  into 
cram.  But,  as  Lord  Beay  so  strongly  insisted  on*  in  his  interesting 
and  important  address  to  the  Social  Science  Association,  this  is 
^  neither  a  centralized  nor  a  bureaucratic  country,  and  we  fervently 
trust  may  never  become  either.  Our  official,  like  our  learned  and 
professional  classes,  has  been  the  spontaneous  growth  of  our  local 
life,  and,  as  such,  has  been  able  to  take  cognizance  of  local  feelings 
and  interests,  to  an  extent  which  must  always  be  impossible  to  a 
centralized  bureaucracy.  We  ask,  it  is  true,  aud,  if  need  be,  shall  in- 
sist on  obtaining  fur  our  learned  institutions  the  share  in  the  general 
revenue  to  which  our  contributions  to  it  entitle  us ;  but  we  should 
be  sinning  against  the  whole  traditions  of  our  country,  and  of  our 
race,  if  we  intrusted  to  the  central  government  the  duty  of  selecting 
and  setting  apart  the  class  of  men  from  whom  our  officials  were  to 
be  chosen.  Tlie  question  with  us  is  not  between  State  examinations 
and  academical  examinations,  but  between  academical  examinations 
and  examinations  by  professional  bodies;  aud  my  objection  to  the 
latter  is  that  the  tests  which  they  apply  can  scarcely  be  more  than 
technical.  They  may  find  out  who  is  the  better  lawyer,  but  scarcely 
who  is  the  better  man ;  and  the  better  man,  in  the  endj  will  prove 
the  better  lawyer  also. 
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The  future  of  the  Scottish  Universities  is  secure.  Unless  some 
unlooked-for  revolution  in  the  conditions  of  society  or  of  education 
were  to  occur,  they  must  continue  to  increase;  for  they  have 
addressed  themselves  from  the  time  of  their  foundation,  and  with 
new  vigour  from  the  time  of  the  Reformation— which  was  the  date 
of  the  foundation  of  the  University  of  Edinburgh,  and  of  a  new 
order  in  its  three  elder  sisters — to  the  solution  of  the  problem  how 
the  benefits  of  the  higher  education  may  be  imparted  to  the  largest 
number.  They  have  their  defects.  He  is  no  friend  to  their 
welfare  who  conceals  them.  And  if  their  friends  were  unwise 
enough  to  conceal  them,  their  critics  and  rivals  would  not  allow 
them  to  be  hid.  The  principal  cause  of  their  excellence  contains 
a  source  of  danger;  for  it  is  obvious  that  there  is  a  risk  that 
learning  may  be  sacrificed  to  popularity.  The  accusation  is  some- 
times made  that  this  has  been  the  case.  It  has  been  said  that 
they  give  a  tincture  of  learning  to  the  many,  and  make  them 
suppose  themselves  wiser  than  they  are ;  but  that  they  produce  no 
thorough  scholars,  and  no  learned  class.  It  lies  with  their  students 
to  refute  this  accusation,  and  in  the  long  run  it  may  be  safely  left 
to  them  to  do  so.  Certainly  no  institutions  open  wider  the  gates 
of  knowledge  or  leave  to  those  who  enter  more  freedom  to  choose 
amongst  its  many  mansions  that  which  is  best  adapted  to  their 
talents  and  circumstances.  They  impose  upon  the  student  no 
tests.  They  are  free  to  all  the  world.  The  citizen  of  America 
and  the  native  of  Asia  may,  and  do,  meet  our  own  countrymen 
from  England,  Ireland,  and  the  colonies,  as  well  as  from  Scotland, 
in  their  classes.  If  they  proved  themselves  the  equals  or 
the  superiors  of  the  Continental  Universities,  there  is  little  doubt 
they  would  be  resorted  to  also  by  someOontinental  students,  as  the 
Universities  of  Germany  are  by  some  English  and  Scottish  students, 
and  as  one,  at  least,  of  the  Scottish  Universities,  St.  Andrews,  was 
by  some  foreign  students  in  its  earlier  days.  They  rely  upon  the 
fewest  possible  rules  of  discipline.  They  appeal  to  that  inborn 
desire  of  knowledge  which  is  in  some  degree  in  all  men,  and  which 
impels  them  in  proportion  as  they  possess  it  to  make  that  knowledge 
comprehensive,  thorough,  and  accurate. 

It  is  impossible  to  use  language  of  equal  confidence  with  refer- 
ence to  the  future  of  University  legal  education  in  Scotland,  includ- 
ing under  that  term  the  considerable  part  of  political  education 
which  is  concerned  directly  or  indirectly  with  law.  Here  also 
there  is  no  reason  to  be  despondent.  We  may  look  with  hope 
towards  the  future,  but  that  hope  depends  upon  considerable 
exertions  being  made  to  give  to  this  branch  of  education  its 
legitimate  sphere  and  proper  direction — exertions  in  which  not 
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merely  the  students  and  professors,  but  also  the  governing  powers 
and  benefactors  of  the  Universities  must  combine. 

If  University  legal  education  were  to  be  exclusively  or  even  mainly 
education  in  Scots  law,  its  future  has  a  certain  and  perhaps  not  far- 
distant  term,  and  even  in  the  present  it  will  be  of  much  less  use  to 
the  country  than  it  might  be.  The  prudent  reformers  of  the  Scottish 
Universities  foresaw  this  when  they  considered  the  condition  of 
legal  education  at  the  time  of  the  University  Commission  under  the 
Act  of  1858.  The  recent  University  Commissioners  have  in  some 
of  their  recommendations  shown  themselves  disposed  to  confirm 
and  extend  the  dispositions  of  the  former  Commissions  to  that  effect 
The  consequence  is  that  there  is  now  in  the  University  of 
Edinburgh  a  Faculty  of  Law  more  completely  organized  than  in 
any  other  University  of  the  United  Blingdom,  although  its  total 
endowments  scarcely  equal  one  of  the  Oxford  Chairs. 

If  the  recommendations  of  the  last  Commission  are  carried  into 
effect,  the  University  of  Glasgow,  the  second  city  as  regards  popula- 
tion in  the  United  Eongdom,  will  be  placed,  as  it  ought  to  be,  on 
an  almost  equal  basis  as  regards  its  Law  Faculty ;  for  to  the  exist- 
ing staff  of  Professors  of  Scottish  Law  Conveyancing  and  Medical 
Jurisprudence  there  will  be  added  a  Professor  of  History,  whose 
duty  it  will  be  to  pay  attention  in  his  lectures  to  Constitutional 
Law,  and  Lecturers  on  International  Law  and  CivU  Law.  When 
these  recommendations  receive  effect,  and  a  healthy  emulation  is 
produced  between  the  Universities  which  shall  give  the  best 
legal  education,  it  is  not  chimerical  to  hope  that  Scotland  might 
become  as  celebrated  for  its  instruction  in  law  as  it  at  present  is 
for  its  instruction  in  medicine.  To  attain  this  new  endowments 
will  to  some  extent  be  necessary.  It  would  be  foolish  to  overlook 
that  fact.  We  have  learned  by  long  experience  the  evil  of  an 
inadequately  endowed  professoriate.  But  something  may  reason- 
ably be  expected,  not  in  Glasgow  only  but  in  other  Universities, 
from  the  Government.  The  Conservative  party,  which  originated 
the  Commission,  has  thereby  incurred  a  special  responsibility  to 
carry  out  its  recommendations ;  and  whatever  may  have  been  said 
by  some  individual  Liberals  like  Lord  Sherbrooke,  the  leaders  in 
whom  the  Liberal  party  have  confidence  have  never  shown  them- 
selves blind  to  educational  reform.  Something  also  may  be  hoped 
from  the  liberality  of  private  benefactors.  Lawyers  have  not  yet 
done  so  much  6is  other  classes  of  the  community  to  promote  that 
branch  of  education  in  which  they  are  specially  interested.  It  is 
true,  indeed,  that  in  spite  of  what  is  sometimes  said  as  to  the 
largeness  of  their  remuneration,  the  collective  profits  of  the  legal 
profession  are  small  when  compared  with  those  of  merchants  and 
several  other  classes,  and  are  in  a  larger  degree  perhaps  than  in 
other  kinds  of  business  concentrated  in  the  hands  of  a  few,  but 
lawyers  are  usually  credited  with  prudence.  Notwithstanding  the 
difficulties  they  have  to  encounter  at  the  outset  of  life,  a  prosperous 
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lawyer  is,  after  all,  no  such  rare  phenomenon.  Amongst  prosperous 
lawyers  it  should  not  be  a  rare  plienomenon  that  some  shoald  be 
found  imbued  with  public  spirit  and  a  desire  to  aid  the  prosperity 
and  reputation  of  the  calliog  to  which  they  owe  their  own. 

Let  us  suppose  what  is,  we  may  hope,  not  so  far*oif  a  supposition, 
that  in  two  at  least  of  the  Universities  of  Scotland  there  was  an 
adequately  equipped  and  fairly  endowed  Faculty  of  Law,  and  let 
us  ask,  Who  should  that  Faculty  teach,  and  what  should  it  teach  i 

In  other  words.  What  should  be  the  relations  between  the  Uni* 
versity  and  Education  in  Law  ? 

In  endeavouring  to  answer  these  questions  we  have  the  advantage 
of  three  models  which  without  much  difficulty  we  may  place  before 
our  eyes.  There  are  in  Europe  three  distinct  systems  of  l^al 
University  education — the  system  of  the  English  University; 
the  system  of  the  Continental  University;  the  system  of  the  Scottish 
University.  The  second  system  is  correctly  described  as  the  system 
of  the  Continental  rather  tlian  the  German  University ;  for  though 
it  is  to  be  found  in  Germany  in  greatest  perfection,  it  is  in  fact,  in 
its  general  features,  common  to  all  Contioeutal  countries — to  France 
and  Belgium,  to  Holland  and  Switzerland,  to  Italy  and  Kussia,  as 
has  been  shown  in  a  series  of  papers  contributed  to  this  Journal  ^ 
— as  well  as  to  Germany,  a  country  to  which  we  sometimes  give  too 
much  praise  for  its  educational  arrangements,  if  we  sometimes  deny 
what  is  due  to  it. 

The  legal  education  of  all  European  countries  started  from  the 
medi»val  University,  that  great  legacy  which  almost  compensates 
for  the  damnosa  hereditas  of  the  corruptious  of  the  Church,  and 
which  will  survive  their  final  overtiirow  as  it  has  survived  tlieir 
partial  reformation.  It  was  confined  to  the  study  of  the  Civil  and 
Canon  Law.  It  received  some  additions  and  subtractions  peculiar 
to  the  separate  countries,  and  tliere  was  in  particular  a  certain 
amount  of  study  of  the  Customary  Law  of  the  Teutonic  or  of  the 
Latin  races.  But  in  the  main  the  massive  foundations  of  the  law 
of  the  Homan  Empire,  on  which  was  reared  the  less  massive,  but 
still,  in  spite  of  grave  faults,  the  noble  superstructure  of  the  Canon 
Law  of  the  Boman  Church,  continued  for  many  centuries  after  the 
fall  of  Borne  to  be  the  common  law  of  Europa  It  was  also  tbe 
common  basis  of  University  legal  education.  It  was  so  even  where, 
as  in  England,  out  of  the  customs  of  the  Anglo-Saxons  and  of 
Norman  feudalism  there  grew  up  another  common  law  which  was 
the  not  unworthy  rival  of  tliat  of  Borne. 

Of  the  intrinsic  value  of  the  Boman  law  no  more  striking  testi* 
mony  could  be  given  than  that  even  now,  when  it  is  almost  wholly 
superseded  in  practice,  its  principles  must  still  be  studied  by  any 
one  who  would  make  himself  a  complete  lawyer  or  competent  jurist 

*  "  Notes  on  Education  fi)r  the  Service  of  the  State — Russia,"  Journal  of 
Jwrisprvdence,  1878,  p.  297  ;  Qemiany,  p.  344 ;  Holland,  p.  696 ;  Belgiam, 
JowrmU  ^  Jur%9prud$nG$,  i8i^,  p.  39a. 
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But  the  Boman  Law  cannot  any  more  than  the  Eomish  Church 
cope  with  the  new  problems  of  the  modern  world.  It  had  its  roots 
iu  pliilosophy — the  philosophy  of  the  Stoics.  If  it  had  not  it 
could  never  have  endured  so  long  as  it  did ;  bat  philosophy,  though 
it  constantly  repeats  the  old  questions,  has  been  again  and  again 
revised  since  the  days  of  Zeno  and  Chrysippus. 

To  whichever  of  its  modern  schools  we  belong,  we  cannot  accept 
the  dictum  to  follow  nature  as  a  sufficient  basis  for  the  philosophy 
of  law.  The  definition  of  justice  and  law  in  the  first  title  of  the 
Institutes  of  Justinian  are  admirable  in  their  way,  but  when  justice 
has  been  defined  as  **  the  constant  and  perpetual  will  to  render  to 
every  one  his  right,"  we  still  require  to  know  what  the  rights  of 
individuals  are;  and  when  jurisprudence  is  described  as  the  ^'Science 
of  the  Just  and  the  Unjust,"  we  still  have  to  ask  what  is  just  and 
what  unjust  The  Corpus  Juris  supplied  a  sufficient  answer  for 
the  purposes  of  the  Soman  lawyer  when  it  explained,  as  it  did,  with 
great  completeness  and  fulness  of  detail,  wiiat  were  the  rights  of 
individuals  under  the  Roman  law,  and  what  acts  that  law  con- 
sidered as  just  and  unjust.  But  that  answer  is  insufficient  on  more 
than  one  ground  for  the  present  time,  and  modem  Europe,  not  to 
speak  of  a  future  more  or  less  near.  The  Koman  law  had  its  forms 
relative  to  a  system  of  government  which  aimed  at  being  to  a 
large  extent  an  empire  over  the  whole  known  world.  This  system 
has  not  lost  its  influence  over  some  minds  imperfectly  educated 
in  the  principles  of  justice  and  of  liberty;  but  it  is  not  the  system 
of  modem  Europe  or  America,  nor,  so  far  as  we  can  see,  is  it  the 
system  which  the  future  will  accept  as  permanent  in  any  quarter 
of  the  globe.  On  the  contrary,  an  international  instead  of  an 
imperial  system,  and  national  self-government  instead  of  personal 
or  despotic  government,  will  be  the  rule.  The  Roman  law,  too, 
had  a  noble  language  as  the  medium  for  its  expression,  which  for 
a  longer  time  than  its  empire  lasted  seemed  destined  to  be  the 
universal  language  of  civilization.  But  this  language  is  now 
nowhere  spoken,  and  it  is  not  even  understood  by  the  great 
majority  of  those  who  are  to'  be  subject  to  modern  laws.  Latin, 
therefore,  cannot  be  the  language  of  law  and  jurisprudence  in  the 
future,  and  one  of  the  tasks  of  legal  education  is  to  adapt  the 
modern  languages,  so  that  they  may  be  the  fit  instruments  for 
legal  expression. 

England  has  the  merit  of  having  first  of  the  nations  of  Europe 
discovered  that  however  great  its  merits,  it  was  necessary  to 
abandon  Roman  law.  This  was  due  partly  to  it^  insular  position, 
partly  to  an  antagonism  to  the  Papacy,  which  began  long  before 
the  Reformation,  but  chiefly  to  the  sterling  worth  of  the  customs 
of  the  Anglo-Saxon  branch  of  the  Teutonic  race,  and  the  high  legal 
skill  of  the  Normans,  who  in  this,  as  in  some  other  respects,  may 
be  deemed  the  Romans  of  the  mediseval  world.  Hut  the  fact 
that  the  English  common  lawyers  abjured  the  allegiance  of  Rome 
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while  it  was  on  the  whole  beneficial  had  one  unfoitanate 
result.  It  divorced  English  legal  education  from  the  English 
Universities.  The  study  of  the  law  fell  into  the  hands  of  the 
Inns  of  Court  or  Legal  Corporations.  By  these  it  was  conducted 
with  exclusive  reference  to  the  Courts.  It  was  carried  on  almost 
exclusively  in  chambers,  along  with  occasional  attendance  in 
the  Courts,  and  consisted  in  that  part  of  it  which  was  of  most 
real  value,  however  contracted,  in  copying  conveyances  and  framing 
pleadings.  It  devoted  itself  for  many  centuries  with  all  the  strength 
of  English  perseverance  to  the  study  of  cases,  and  n^lected  with 
all  the  strength  of  English  prejudice  the  study  of  principles.  A 
good  illustration  of  its  character  was  the  practice,  now  fallen  into 
desuetude  except  in  America,  of  holding  Moot  Courts.  In  these 
the  young  lawyers  imitated  the  proceedings  of  real  courts,  just 
as  young  students  in  debating  societies  imitate  the  proceed- 
ings of  Parliament  The  instruction  in  law  in  the  University 
continued,  on  the  other  hand,  to  be  practically  confined  till  the 
middle  of  the  last  century  to  almost  nominal  lectures  on  the 
Civil  Law.  These  being  of  scarcely  any  practical  value,  were 
despised  even  by  students,  and  altogether  ignored  by  lawyers.  One 
consequence  of  the  English  plan  of  legal  education  was  to  produce  a 
system  of  law  admirable  in  parts;  in  sdl  matters  touching  tiie  liberty 
of  the  person,  well  adapted  to  its  purpose;  in  most  matters  relating  to 
mercantile  law,  excellent;  but  as  regards  its  form,  a  monster;  as 
regards  its  arrangement,  an  undigested  chaos  of  legal  matter,  good, 
bad,  and  indifierent.  Blackstone,  in  the  middle  of  last  century,  did 
probably  as  much  as  any  one  man  could  have  done  for  the  elucida- 
tion of  this  system.  It  is  significant  that  he  was  one  of  the  few 
English  lawyers  of  repute  closely  connected  with  the  University. 
His  Commentaries  are,  in  fact,  an  amplification  of  lectures  delivered 
as  Yinerian  Professor  at  Oxford.  No  one  but  an  English  lawyer 
could  have  done  the  work  in  the  way  he  did  it,  but  no  one  but  an 
English  lawyer  could  have  done  it  at  alL  In  spite  of  all  the 
criticism  of  Bentham  and  his  school,  the  work  of  Blackstone  marks 
a  stage  in  the  development  of  English  law  which  was  not  retro- 
grade but  progressive.  But  though  the  foundation  of  Yiner,  and 
another  in  honour  of  Blackstone,  introduced  a  modicimi  of  English 
law  into  the  English  University  system,  legal  education  still  con- 
tinued to  be  pursued  almost  exclusively  in  the  London  Inns,  and 
the  mode  in  which  it  was  then  pursued  was  fatal  to  its  character 
as  a  liberal  education.  It  might  and  did  frequently  produce  good 
judges,  advocates,  and  magistrates ;  but  they  owed  their  eminence 
for  the  most  part  to  their  own  talents,  and  not  to  the  system  of 
their  education.  That  system  cramped  even  some  of  the  best  men«  It 
shut  out,  too,  from  all  legal  training  persons  destined  for  the  service 
of  the  State,  with  the  exception  of  a  gradually  decreasing  number  of 
country  gentlemen  who  aimed  at  Parliamentary  life  or  the  discharge 
of  magisterial  functions.  The  system  was  so  technical  and  exclu- 
flively  directed  to  practice  in  the  Courts,  that  such  persons,  instead 
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of  studying  law,  generally  studied  London  society.  Their  picture 
has  been  drawn  in  the  dramas  of  the  Restoration  period  and  in 
the  Spectator.  A  Templar  became  the  synonym  for  the  man  of 
pleasure  about  the  town. 

Only  within  our  own  memory  has  the  attempt  been  made 
again  to  associate  legal  education  with  the  English  Univer- 
sities, and  it  has  been  made  in  a  manner  that  deserves  special 
attention,  because  one  of  the  proposals  of  the  late  Commission 
is  that  the  Scottish  Universities  should  copy  one,  and  that 
curiously  enough  not  the  latest,  form  of  the  experiments  of  Oxford, 
by  mating  law  and  history  one  mode  in  which  the  degree  in 
Arts  may  be  taken.  The  experiment  of  the  Oxford  law  and  history 
school  as  one  department  of  the  education  in  Arts,  and  one  mode 
of  graduation  in  Arts,  only  lasted  a  few  years,  and  now  law  and 
history  have  been  separated  into  two  schools,  both  retained  within 
the  Arts  curriculum.  It  was  an  experiment  which  would  never 
have  been  made  had  there  been  any  clear  notion  of  the  scope  and 
organization  of  legal  education,  and  it  is  to  be  hoped  that  Scotland 
wUl  not  repeat  the  failure  of  Oxford.^ 

The  reason  of  that  failure  is  not  obscure.  History  is  not  the 
basis  of  law,  although  it  is  a  valuable  adjunct  to  legal  education. 
The  basis  of  law  is  philosophy  in  general,  and  in  particular  moral 
and  political  philosophy.  It  is  from  these  branches  of  study  we 
must  start,  if  we  would  organize  aright  the  system  of  legal  educa- 
tion. It  is  in  these  branches  of  study  that  the  student  should  be 
first  grounded  before  he  proceeds  to  the  study  of  positive  law. 
But  these  are  just  the  branches  which  the  English  system  has 
removed  from  the  sight  of  the  student  of  law,  and  placed  in  a 
separate  school  or  department  The  consequence  is  that  in  Eng- 
land there  has  not  been  founded  a  living  and  fruitful  school  of 
law,  there  has  only  been  added  an  inferior  form  of  education  in 
Arts,  which  is,  and  always  will  be,  regarded  as  inferior.  The 
reproach  of  an  eminent  French  jurist,  Lerminier,  is  almost  as  true 
as  when  it  was  written  in  1835,  **  L'Angleterre  se  trouve  en  ce 
moment  entre  ses  praticiens  obstin^  et  Tdcole  de  Bentham ;  pour 
la  science  du  droit  proprement,  dit-elle,  y  sommeille  toujours." 

On  the  Continent  the  course  of  legal  education  fortunately  took 
another  direction.  The  Continental  nations  were  behind  England 
in  discovering  the  inadequacy  of  the  Eoman  law  to  the  require- 
ments of  a  modern  state.  But  they  at  no  time  fell  into  the  error 
of  removing  legal  education  from  the  University.  The  Soman  law 
had,  in  fact,  a  philosophical  substratum,  which  gave  it  a  better 
arrangement,  and  made  it  a  more  fit  instrument  of  a  liberal  educa- 
tion than  the  English,  and  though  it  was  long  studied,  as  it  is  still 
to  some  extent,  with  a  too  exclusive  partiality,  it  was  perhaps  no 
great  disadvantage  that  the  great  lawyers  of  Italy,  as  the  Glossators 
and  Bartolus ;  of  France,  as  Gujas,  Domat,  Pothier ;  of  Holland,  as 

^  It  wUl  be  understood  that  no  disparagement  is  intended  of  the  Oxford  School  of 
History,  in  which  able  teachers  have  produced  able  scholars. 
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Grotins  and  Voet ;  of  Germany,  as  Hugo  and  Savigny,  have  been 
its  devoted  disciples.  The  Continental  Universities  and  the  Con- 
tinental lawyers  were  in  consequence  belter  prepared  for  t!ie  re- 
organization of  le<(al  education  at  the  close  of  last  century,  which 
has  borne  such  excellent  fruit  in  a  comparatively  short  space  of 
time.  Before  or  almost  simultaneously  with  that  reorganization 
Germany  had  its  golden  age  of  pure  philosophy.  It  produced 
masters  of  abstract  thoughts — Leibnitz,  Kant,  Fichte,  Schelling, 
Hegel — who  stand  below,  yet  besiile,  the  giants  of  Greece — Socrates, 
Plato,  Aristotle.  Their  works  and  their  ideas  profoundly  influenced 
every  depaiiment  of  thought  and  literature,  and  every  branch  of 
education.  Tlie  result  was  that  the  system  of  legal  education  was 
on  the  Continent  readjusted  on  a  philosophic  basis.  This  was 
evident  even  in  the  teaching  of  the  Koman  law  itself.  Gains 
would  with  difficulty  recognise  what  the  Germans  call  InsHtU" 
tionen.  Tribonian  or  Justinian  would  not  know  their  own  Pan- 
dects, as  they  are  interpreted  with  rare  skill  by  such  writers  as 
Savigny,  Puchta,  or  Vangerow.  No  Roman  lawyer  would  com- 
prehend what  the  Germans  call  the  Encyclopsedia — the  general 
introduction  and  survey  of  the  various  parts  of  legal  education 
which  the  German  Universities,  following  the  example  of  Leibnitz, 
wisely  provide  as  an  introduction  for  the  legal  student 

But  the  change  was  still  more  palpable  and  beneficial  in  the 
general  organization  of  the  legal  faculties  of  the  Universities. 

Setaining  in  what  some  of  their  own  best  lawyers  and  jurists 
of  the  present  day  deem  an  undue  pre-eminence  the  study  of  the 
Boman  law,  they  added  to  law  not  general  history,  like  the  Eng- 
lish Universities,  but  those  subjects  which  are  either  the  true 
foundation  or  the  proper  parts  of  a  well-organized  system  of  legal 
study. 

First,  The  Philosophy  of  Law,  or,  as  it  is  sometimes  called,  the 
Law  of  Nature,  which  explains  the  relations  between  law  and 
philosophy. 

Second,  The  Law  of  the  State — on  the  theoretical  side  Politics,  a 
branch  of  philosophy  which  had  been  strangely  neglected  since  the 
time  of  Aristotle,  and  on  its  practical  side  {Stoats  Reckt)  Constitu- 
tional Law,  which  by  a  valuable  improvement  has  been  recently 
divided  into  Organic  and  Administmtive  State  Law. 

Third,  National  or  Municipal  Law — the  law  of  their  own 
country,  Civil,  Criminal,  Ecclesiastical,  and  the  Law  of  Procedure. 

Fourth,  International  Law — that  latest  development  of  the  idea 
of  justice  which,  while  some  have  doubted  whether  it  is  entitled  to 
the  name  of  law  and  not  of  custom,  forgettincr  that  every  municipal 
law  ^Iso  has  one  of  its  roots  in  custom,  has,  fortunately  for  mankind, 
established  incontestably  its  claim  to  recognition  as  a  branch  of 
jurisprudence,  though  it  may  still  be  long  before  it  enters  upon  its 
full  estate. 

The  Continental  Universities  have  received,  as  they  have  deserved, 
^•he  reward  of  the  faithful  servant  who  has  used  his  master^s  talents 
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instead  of  hiding  them.  They  have  during  the  last  century 
educated  not  only  professional  lawyers,  to  whom  they  have  given  a 
more  liberal  training,  but  statesmen  and  the  servants  of  the  State ; 
for  by  an  easy  adaptation  of  the  system,  chiefly  by  allowing  a  con* 
siderable  amount  of  free  option  to  the  student  to  select  those 
branches  which  were  required  for  his  future  destination,  that  system 
is  equally  serviceable  for  the  education  of  the  advocate  or  judge,  of 
the  government  official  or*  diplomatist,  or  of  the  classes  who  are 
able  to  devote  themselves  to  an  unremunerative  but  honourable 
political  career. 

It  has  been  the  fate  or  fortune  of  legal  education  in  Scotland, 
a  small  country,  but  one  which  has  always  been  keenly  alive  to 
educational  questions,  to  stand  as  it  were  half-way  between  the 
English  and  the  Continental  systems,  influenced  by  both,  but  not  as 
yet  definitely  accepting  either.  The  time  has  come  when  it  must 
choose  between  them.  It  is  vital  for  the  future  of  legal  education 
in  Scotland  that  it  should  follow  the  Continental  rather  than  the 
English  model.  There  are  no  insuperable  difficulties  to  prevent  it 
from  doing  so,  though  undoubtedly  there  are  some  prejudices  to  be 
overcome.  The  Scottish  system  has  leaned  sometimes  towards  the 
English,  sometimes  towards  the  Continental  model,  but  its  chief  and 
latest  inclination  has  been,  as  indeed  its  earliest  inclination  was, 
in  the  latter  direction.  The  distinction  between  the  two  systems 
may  be  shortly  expressed  thus.  The  Continental  system  closely 
associates  legal  education  with  the  Universities,  the  English  system 
separates  it  from  the  Universities.  The  Continental  system  of  legal 
education  in  the  University  is  an  organized  and  liberal  training 
which  is  adapted  not  for  advocates  or  professional  lawyers  only,  but 
for  all  persons  whose  business  in  life  leads  them  to  require  a  know- 
ledge of  those  subjects  which  relate  to  law  and  government.  The 
English  system  of  legal  education,  whether  in  or  out  of  the  Univer- 
sity, is  an  unorganized  system  without  any  sound  foundation  or 
proper  arrangement  of  its  parts.  It  is  not  well  adapted  for  the 
training  of  professional  lawyers,  and  it  is  comparatively  useless  as 
a  training  for  other  persons  who  require  a  knowledge  of  law.  In 
Scotland  ample  provision  had  been  made  for  the  teaching  of  the 
Canon  and  Civil  Law  in  the  original  schemes  of  the  University, 
as  may  be  seen  by  consulting  the  foundations  of  Wardlaw, 
Elphinstone,  and  TurnbulL  But  after  the  Beformation,  and  indeed 
before  the  Beformation,  this  study  declined.  In  the  foundation 
of  Edinbuigh  by  James  VI.  naturally  no  notice  was  taken  of  it. 
Scottish  lawyers  received,  as  a  general  rule,  their  education  in 
the  chambers  of  practising  lawyers  and  by  attendance  on  the 
Courts ;  but  the  custom  fortunately  prevailed  of  the  few  who  could 
afford  it  resorting  to  the  Continental  Universities,  and  this,  together 
with  the  importance  of  the  Civil  Law  to  the  understanding  of 
many  parts  of  the  law  of  Scotland,  led  to  the  traditionary  respect 
for  that  system  never  being  lost.    It  was  not  till  after  the  Union 
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in  1707  that  the  necessity  of  systematic  legal  education  in  con- 
nection with  the  Univeisity  made  itself  felt,  and  then  though  the 
steps  taken  were  somewhat  slow  they  were  sore  and  in  the  right 
direction. 

This  may  be  seen  if  we  briefly  trace  the  history  of  the  School  of 
Law  in  the  University  of  Edinburgh,  which  is  the  chief  school  for 
students  of  law  in  Scotland. 

In  1707  a  Professor  of  Public  Law  and  the  Law  of  Nature  and 
Nations  was  first  instituted*  The  time  had  not  come  when  the 
three  separate  subjects,  the  Philosophy  of  Law,  Public  Law,  and 
International  Law  were  clearly  distinguished ;  but  it  was  a  good 
omen  that  the  first  step  taken  was  to  establish  a  chair  whose 
duties  related  to  law  regarded  as  a  liberal  branch  of  education,  and 
not  merely  a  technical  and  local  system. 

In  1710  the  Town  Council  of  Edinburgh, '' having  taken  into 
consideration  the  great  utility  of  a  public  teacher  of  the  Civil  Law 
in  their  College,  and  that  for  want  of  such  young  gentlemen  dis- 
posed to  that  study  were  obliged  to  go  abroad  to  foreign  Univer- 
sities," appointed  a  Professor  of  Civil  Law. 

In  1719,  on  a  similar  preamble,  the  Town  Council  established  a 
Professorship  of  Civil  History,  and  Greek  and  Boman  Antiquities. 
This  was  in  imitation  of  the  division  of  subjects  which  then  pre- 
vailed in  Holland,  and  undoubtedly  was  not  the  province  we  should 
now  assign  to  a  single  professor.  Still  it  was  a  step  in  advance. 
Unfortunately,  also,  the  Town  Council  gave  no  endowment  to  the 
Professor  of  Civil  law,  and  a  merely  nominal  and  revocable  one  to 
that  of  History. 

In  1722  a  Professorship  of  Scots  Law  was  for  the  first  time 
instituted  on  the  representation  of  Mr.  Alexander  Bayne,  himself 
the  first  professor,  "  how  much  it  would  be  for  the  interest  of  the 
nation,  and  of  this  city,  to  have  a  Professor  of  the  Law  of  Scotland 
placed  in  the  University  of  this  city,  not  only  for  teaching  the 
Scots  law,  but  also  for  qualifying  of  writers  for  his  Majesty's 
Signet."  At  this  period,  and  for  more  than  a  century  later,  the 
Faculty  of  Advocates  retained  exclusively  in  its  own  hands  the 
admission  of  its  members,  and  admitted  them  on  terms  which  were, 
as  regards  both  examination  and  attendance  on  lectures,  almost 
nominal  The  examination  of  intrants  which  was  deemed  the  most 
honourable  was  in  the  Civil  Law  till  1750. 

In  1807,  at  the  instance  of  Dr.  Andrew  Duncan,  Professor  of  the 
Theory  of  Physic,  a  Professorship  of  Medical  Jurisprudence  was 
instituted  at  a  time  when  there  was  no  other  establishment  of  the 
same  kind  in  Great  Britain.  Neither  of  the  English  Universities 
have  yet  founded  such  a  chair.  What  good  service  it  has  done,  in 
the  hands  of  the  eminent  men  who  have  held  it,  both  to  lawyers 
and  doctors  is  well  known. 

In  1825  the  Writers  to  the  Signet,  with  the  liberality  and  public 
spirit  which  has  distinguished  that  corporation,  and  gives  it  its 
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distinction  much  more  than  any  of  its  exclusive  privileges,  estab- 
lished a  Professor  of  Conveyancing. 

Such  is  a  brief  account  of  the  progress  and  formation  of  the 
Faculty  of  Law  in  the  University  of  Edinburgh,  to  which  it  is 
only  necessary  to  add  that  the  Commission  consequent  on  the  Act 
of  1858  recognised  the  importance  of  Constitutional  Law  by  recom- 
mending the  Professor  of  History  to  make  it  the  subject  of  his 
lectures. 

All  branches  of  the  legal  profession  have  thus  shown  their 
interest  in  regard  to  the  study  of  law  in  the  University  by  promot- 
ing the  foundation  of  these  various  chairs,  and  in  one  case  contri- 
buting to  the  endowment. 

As  regards  graduation  and  attendance  on  the  classes,  not  merely 
necessary,  but  beneficial  for  the  liberal  training  of  lawyers,  the 
legal  profession  has,  though  more  recently,  been  equally  far-sighted 
and  appreciative.  Graduation  had  in  law,  as  in  other  subjects,  been, 
as  a  rule,  unduly  neglected  by  the  Scottish  Universities ;  but  consi- 
dering the  lateness  of  its  introduction  as  a  general  practice,  the 
recognition  it  has  received  cannot  be  called  tardy. 

The  degree  of  LL.B.  (Bachelor  of  Laws)  was  instituted  by  an 
ordinance  of  the  University  Commissioners  in  1862.  In  1866  the 
Faculty  of  Advocates  required  attendance  from  its  intrants  on 
all  the  six  departments  of  the  Law  Faculty  prior  to  examination, 
and  a  few  years  later  it  recognised  the  degree  of  LL.B.  as  equiva- 
lent to  its  examination. 

The  degree  of  B.L.  (Bachelor  of  Law)  was  instituted  by  her 
Majesty  in  Council  in  1874.  Its  institution,  or  some  change  in 
the  regulations  as  to  graduation  in  law,  was  almost  imperative,  for 
the  degree  of  LL.B.  required  that  the  candidate  should  have  pre- 
viously taken  a  degree  in  Arts.  This  was  an  almost  insuperable 
barrier  to  many  law  students  proceeding  to  this  degree,  for  up  to 
that  time  degrees  in  Arts  had  not  been  commonly  taken  by  law 
students;  and  although  now  a  larger  proportion  take  the  Arts  degree, 
as  it  is  certainly  desirable  they  should  when  their  time  and  means 
allow  them  to  do  so,  it  is  not  to  be  expected  that  there  will  not 
always  be  a  considerable  number  who  are  not  Arts  graduates.  The 
degree  of  B.L.  is  sometimes  represented  as  being  an  inferior  degree, 
and  it  is  desirable  to  remove  some  misconception  which  exists  with 
reference  to  it.  As  regards  the  privileges  it  confers,  it  is  certainly 
not  inferior,  for  both  degrees  make  their  holders  members  of  the 
Council  of  the  University,  and  so  give  them  a  right  and  duty  to 
watch  over  its  interests,  to  take  part  in  its  business,  and  to  exercise 
its  franchise.  As  regards  honour,  it  is  undoubtedly  in  itself  not  so 
high  an  honour  as  the  degree  of  LL.B.,  which  requires  two  additional 
subjects,  and  implies  a  wider  range  of  preliminary  education.  But 
if  it  be  compared  with  the  standard  for  degrees  in  other  faculties, 
the  degree  of  Arts  or  the  degree  in  Medicine,  it  is  a  degree  which 
cannot  be  taken  without  honour.    Fortunately,  too,  for  those  per- 
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sons  specially  solicitous  of  honour,  who  are  prevented,  from  not 
having  graduated  in  Arts,  from  becoming  LL.B.,  it  has  been  possible 
within  the  degree  itself  to  give  opportunities  of  distinction.  The 
prize  founded  by  the  Forensic  Society  is  awarded  to  the  student 
who  in  each  year  passes  with  most  distinction  in  four  subjects,  the 
number  necessary  for  the  B.L  degree.  It  has  been  more  than 
once  gained  by  a  gentleman  who  has  taken  that  degrea  The  law 
fellowship  of  £100  a  year  for  three  years  which  the  University 
owes  to  the  Endowment  Association  was  thrown  open  to  all  per- 
sons who  had  taken  either  degree  within  five  years  prior  to  October 
1879.  The  very  able  theses  sent  in  when  this  fellowship  was  com- 
peted for,  while  it  rendered  the  decision  difficult,  satisfied  the  Law 
Faculty  that  the  law  students  were  not  beliind  the  medical  students 
either  in  the  capacity  or  desire  to  gain  honour  by  original  work. 
It  will  be  matter  of  much  regret  if  the  foundation  of  this  fellow- 
ship is  not  made  permanent. 

It  is  pleasant  to  be  able  to  add,  as  another  of  the  advantages 
attending  upon  the  degree  of  B.L.,  that  the  Court  of  Session  by  an 
Act  of  Sederunt  have  admitted  it  as  an  equivalent  for  the  whole 
examinations  at  present  required  for  admission  as  law  agent,  with 
the  exception  of  the  examination  in  practice.  For  this  all  persons 
interested  in  the  education  of  the  legal  profession  in  Scotland,  and 
the  maintenance  of  a  high  standard  of  character  and  attainment  in 
its  largest  branch,  must  be  grateful.  It  is  to  be  hoped  that  the 
gentlemen  who  take  advantage  of  it  will  be  careful  to  prepare 
themselves  thoroughly  for  the  examination  in  practice.  They 
should  feel  that  on  this  point  the  honour  of  the  University  and  the 
degree  is  to  some  extent  in  their  keeping.  It  would  be  unfortunate 
if  it  was  possible  to  say  that  law  graduates  were  less  capable  of 
passing  in  practice  than  those  who  were  not  law  graduates.  If  it 
can  be  said,  it  will  be  said.  It  should  not  be  overlooked  that 
ther^  are  strong  prejudices,  and  some,  though  not  strong,  reasons  for 
disparaging  University  education  as  being  impractical.  There  are 
persons  who  regard  professors  as  men  of  theories  and  of  crotchets, 
quite  incapable  of  taking  part  in  practical  life,  and  a  shrewd  man 
of  business  has  been  known  to  describe  a  graduate  as  a  person 
generally  imfit  for  business.  Every  one  in  any  way  connected 
with  a  university  should  do  all  in  his  power  to  remove  the  reasons 
for  this  complaint  by  cultivating  the  business  habits  of  punctuality, 
order,  and  precision,  and  by  proving  the  practical  value  of  liberal 
culture. 

In  doing  what  they  have  done  the  legal  profession  in  Scotland 
has  done  all,  or  almost  all,  it  could  have  done  for  the  furtherance  of 
legal  education  upon  a  liberal  basis.  It  has,  aft-er  deliberate  con- 
sideration, associated  that  education  with  the  Universities,  which 
are  permanent  national  institutions  for  the  promotion  of  liberal 
culture,  and  has  gradually  organized  it  on  a  model  which,  though 
not  so  complete  as  the  Continental  model,  is  of  a  similar  kind.    It 
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has  made  it  sufficient,  and  more  than  sufficient,  for  purely  profes- 
sional purposes.  It  would  not  he  reasonahle  to  expect  it  unaided 
to  make  it  sufficient  for  national  purposes.  In  what  remains  to  be 
done  there  will  not  be,  as  in  England,  anything  to  undo.  What 
remains  to  be  done  depends  not  on  the  legal  profession,  though  its 
members  may  aid  in  the  matter,  but  upon  two  powers  which, 
powerful  as  the  legal  profession  is,  are  still  more  powerful — Govern- 
ment and  Public  Opinion.  Fortunately  the  latter  is  in  our  country 
the  supreme  power,  for  as  regards  Government  we  must  confess 
with  shame  that  no  English  statesman  has  ever  understood  what 
is  due  to  the  higher  education.  Some  English  statesmen  have 
almost  assumed  it  as  a  principle  that  the  lowest  education  is 
exclusively  entitled  to  the  care  W  the  State.  !But  if  public  opinion 
in  this  country  can  be  made  aware  of  what  the  value  to  the  nation 
is  of  providing  for  those  who  are  to  become  its  servants  thorough 
education  in  those  departments  of  law  which  relate  to  government, 
statesmen,  who  are  only  the  highest  servants  of  the  nation,  will 
obey  their  masters'  orders.  As  regards  the  system  of  legal  educa- 
tion in  Scotland,  it  is  not,  after  all,  so  much  that  requires  to  be  done 
with  a  view  to  making  that  education  as  serviceable  for  the  training 
of  the  servants  of  the  State  as  the  system  of  legal  education  is  at 
present  in  every  other  country  of  Europe.  It  is  not  the  foundation 
of  many  new  professorships  that  is  required.  Germany  has  in  this 
respect  run  into  an  extreme.  At  most  two  or  three  additional 
professorships  in  tlie  University  of  Edinburgh — for  example,  (1) 
Constitutional  Law,  which  the  Commission  has  recommended  to  be 
separated  from  History;  (2)  International  Law,  which  certainly 
ought  to  be  separated  from  the  Philosophy  of  Law ;  and  (3)  English 
Law,  which  ought  long  ago  to  have  been  introduced — and  the  placing 
of  the  Chair  of  Political  Economy  in  the  Law  Faculty  as  well  as  in 
that  of  Arts,^  would  give  ample  teaching  power.  It  is  not  even  the 
grant  of  sufficient  endowments  for  the  existing  chairs  that  is 
jjiimarily  required.  This  also  the  Commission  has  recommended, 
and  no  false  delicacy  should  prevent  the  expression  of  the  opinion 
tliat  this  object  should  take  precedence  of  new  foundations.  What 
is  chiefly  required  is  two  things.  The  first  is,  on  the  part  of  the 
University,  an  adaptation  or  division  of  the  Legal  Faculty  so  as  to 
make  one  of  its  departments  have  special  reference  to  the  public 
service.  A  mere  fragmentary  Arts  degree  in  law  and  history  can 
never  fulfil  this  object.  A  branch  of  the  Law  degree  which  would 
include  the  philosophy  of  law,  international  and  constitutional  law, 
and  civil  law,  and  one  or  other  of  the  municipal  laws  of  Great 
Britain,  and  political  economy  or  medical  jurisprudence,  would,  as  has 
been  proved  on  the  Continent,  well  fulfil  it     The  other  requisite  is, 

^  This  has  olreadv  been  done  in  the  University  of  Edinburgh,  by  resolution 
of  the  Seuatus,  and  the  institution  of  one  of  the  Vans  Dunlop  scholarship  of 
about  j^lOO  a  year  for  three  years,  to  be  first  competed  for  in  the  Wmter 
Session  of  18S1,  and  to  be  awarded  for  proficiency  in  Political  Economy  and 
Mercantile  Law,  will  operate  in  the  same  direction. 
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that  on  the  part  of  the  State  there  should  be,  as  there  has  been 
already  on  the  part  of  the  legal  profession  in  Scotland,  a  recognition 
of  the  value  of  such  an  education  as  tested  by  graduation  as  a 
mode  of  entrance  to  its  service.  In  this  there  need  be  nothing  of 
the  nature  of  a  monopoly,  a  name  odious  to  English  ears,  and  never 
more  rightly  odious  than  when  it  is  applied  to  check  the  free 
career  of  talent.  But  there  is  no  monopoly  in  allowing  a  special 
education  for  the  service  of  the  State  tested  by  examination,  vary- 
ing of  course  as  regards  its  different  departments,  to  be  one  of  the 
modes  in  which  that  service  may  be  entered. 

Before  these  objects  can  be  attained,  and  indeed  in  order  to 
attain  them,  there  will  be  need  to  exercise  a  virtue  which  has  been 
recommended  to  those  who  have  a  future  before  them — patience 
Unfortunately  this  is  a  virtue  which  has  to  be  possessed  in  still 
larger  measure  by  those  to  whom  no  future  is  allowed.  If  we  wish 
to  belong  to  the  former  and  not  to  the  latter  class,  there  is  required, 
besides  patience,  effort,  without  which  nothing  considerable  can  be 
accomplished. 

The  end  aimed  at  is  not  personal,  professional,  or  local  merely, 
but  concerns  the  national  welfare;  for  Great  Britain  will  undoubtedly 
suffer  even  more  in  the  future  than  it  has  done  in  the  past  if  it 
allows  those  to  whom  it  intrusts  the  management  of  its  affairs  to 
be  less  carefully  trained  for  their  arduous  functions  than  the  states- 
men and  other  public  servants  of  the  Continental  states.    JE.  M. 


ON  THE  CODIFICATION  OF  MERCANTILE  LAW. 
A  Paper  read  at  the  Social  Science  Congress,  11th  October  1880. 

The  subject  of  this  paper,  although  far  from  being  a  novel  one,  is 
of  such  practical  importance  that  it  cannot  be  too  often  brought 
under  the  notice  of  social  and  legal  reformers  and  of  the  public 
generally. 

The  great  majority  of  lawyers  qualified  to  express  an  opinion, 
and  all  those  who  are  sincerely  desirous  of  benefiting  the  commtmity 
by  simplifying  the  law  and  minimizing  litigation,  are  agreed  that  it 
is  to  the  form  of  a  code  that  the  laws  of  every  advanced  nation 
ought  ultimately  to  be  reduced.  No  one,  I  presume,  doubts  the 
desirability  of  a  gradual  assimilation  of  the  laws  of  England, 
Ireland,  and  Scotland,  the  requirements  of  the  three  countries 
being  now  in  most  respects  identical ;  but  before  this  can  be  done 
the  laws  of  each  country  must  be  carefully  arranged  and  digested, 
in  order  that  we  may  clearly  understand  what  the  law  of  each  is 
before  we  proceed  to  amalgamate  them.  The  English  system  in 
particular  still  contains  many  relics  of  barbarism.  It  is  enormously 
voluminous  and  lamentably  chaotic,  and  its  principles  have  to  te 
laboriously  gathered  from  hundi'eds  of  commentaries  and  text-books, 
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thousands  of  statutes,  and  tens  of  thousands  of  reports ;  while  even 
the  comparatively  simple  law  of  Scotland  lies  huried  in  hundreds 
of  ponderous  tomes.  To  the  expert  the  discovery  of  the  rule  of 
law  which  governs  any  given  human  relation  is  often  a  matter  of 
difficulty,  involving  much  labour  and  research,  while  in  most  cases 
it  would  be  worse  than  useless  for  a  layman  to  attempt  the  task. 
No  doubt  we  already  possess  valuable  text-books  on  every  branch 
of  the  law,  but  these  consist  to  a  very  great  extent  of  historical,  con- 
troversial, and  speculative  matter,  obscured  with  technical  terms, 
conflicting  opinions,  and  copious  references,  bewildering  to  the 
uninitiated ;  and  even  if  you  succeed  in  finding  the  rule  you  seek, 
it  will  generally  be  found  stated  with  considerable  doubt  and 
hesitation.  After  reading  a  hundred  pages  on  the  subject,  you  are 
probably  told  that  if  one  set  of  decisions  be  reconcilable  with 
another,  and  if  Lord  Westbury  in  one  case  can  be  held  as  concurring 
with  Lord  Brougham  in  another,  and  if  a  certain  statute  be 
susceptible  of  such  and  such  an  interpretation  (though  some 
authorities  hold  that  is  repealed  by  impUcation  by  a  subsequent 
statute),  then  the  rule  would  rather  seem  to  be  as  follows,  and  may 
perhaps  be  stated  thus :  .  .  .  Wearied,  disgusted,  and  bewildered, 
are  obliged  after  all  to  go  to  your  solicitor,  who  recommends  you 
to  consult  counsel ;  and  the  upshot  of  it  all  very  likely  is,  that  you 
are  either  badly  advised  or  involved  in  litigation,  and  in  any  case 
the  result  is  almost  certain  to  be  disastrous.  Of  his  own  system  of 
law  a  recent  English  authority  says  that  "it  has  no  definitions, 
no  rational  distinctions,  no  connection  of  parts.  .  .  .  Few  practical 
questions  can  be  answered  by  a  lawyer  without  a  search  into 
numberless  Acts  of  Parliament  and  reported  cases.  To  laymen,  of 
course,  the  whole  law  is  a  sealed  book.  As  there  are  no  authorita- 
tive general  principles,  it  happens  that  the  few  legal  maxims  known 
to  the  public,  being  apprehended  out  of  relation  to  their  authorities, 
are  as  often  likely  to  be  wrong  as  to  be  right"  (Encyc.  Brit.). 

Let  us  now  contrast  this  condition  of  our  laws,  and  particularly 
those  of  England,  with  the  legal  systems  of  most  other  civilized 
countries.  The  whole  of  the  leading  principles  of  the  civil  law  of 
Germany  are  comprised  within  the  so-called  "  Corpus  Juris  Civilis 
for  Germany  and  Austria,"  a  compilation  consisting  of  two  moderate 
volumes,  and  costing  about  7s.  only.  The  concise  and  lucid, 
although  in  many  respects  defective,  "Code  Napoleon"  can  be  carried 
about  in  the  pocket;  and  hardly  less  portable  are  the  more  carefully 
drawn  codes  of  Holland,  Italy,  Switzerland,  Denmark,  Sweden,  and 
Norway.  Superior  in  some  respects  to  all  of  these  are  our  own 
Indian  codes,  of  which  Macaulay  was  the  illustrious  originator,  and 
which,  together  with  various  miscellaneous  laws,  are  comprised  in 
two  volumes  of  moderate  size.  Of  these  volumes  about  120  pages 
only  are  occupied  with  mercantile  law,  while  Sir  James  F.  Stephen's 
code  of  the  law  of  evidence  occupies  no  more  than  40  pages.  I 
may  also  here  mention  the  same  learned  author's  handy  digest  of 
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the  EDgUsh  law  of  evidence,  which  might  easily  be^iednced  to  still 
smaller  compass,  and  Mr.  Frederick  Pollock's  excellent  digest  of 
the  law  of  partnership.  None  of  these  codes  are  so  complete  and 
perfect  as  to  leave  no  room  for  dispute  or  for  litigation ;  but  their 
lanimage  is  generally  clear  and  onambiCTons,  and  the  Indian  codes 
a3\e  ^t  adcitional  advantage  of  iUiirtrations.  so  that  «nj 
man  of  ordinary  intelligence  may  apply  the  roles  they  lay  down  to 
the  special  circumstances  of  his  own  case;  and  it  is  certain  that  they 
greatly  facilitate  the  transaction  of  every  kind  of  business  and 
prevent  many  a  vexatious  inroad  on  one's  time,  temper,  and  purse. 
In  these  codes  a  Frenchman,  a  German,  and  even  a  Hindoo  will  in 
all  ordinary  cases  find  in  a  few  simple  words  the  rule  which  the 
Englishman  vainly  sought  to  discover  in  his  law-book,  and  even 
from  his  legal  adviser.  The  fact  is  that,  as  a  rule,  we  are  utterly 
and  hopelessly  ignorant  of  the  law  under  which  we  live ;  and,  as 
Sir  Henry  Mayne  tells  us,  you  have  only  to  cross  the  Channel  to  be 
convinced  that  even  the  humbler  orders  on  the  Continent  have  a  fair 
practical  knowledge  of  the  law  which  regulates  their  everyday  life. 

I  assume  it  then  to  be  desirable  that  the  whole  British  Empire 
should  possess  a  single  and  uniform  code  of  law.  Each  system 
would;  of  course,  have  to  be  purged  of  barbarisms  and  digested, 
and  many  substantive  amendments  would  require  to  be  made  before 
the  different  systems  could  be  consolidated  and  united;  but  the  task 
would  be  greatly  facilitated  if,  as  has  often  been  proposed,  a 
beginning  were  made  with  mercantile  law.  Ever  since  the  days  of 
the  ancient  Phoenician  merchants,  or  at  least  since  the  time  of  the 
famous  "Consolato  del  Mare,"  the  law-merchant  of  different  nations 
has  been  far  more  uniform  than  any  other  branch  of  their  law ;  and 
accordingly  the  differences  between  the  mercantile  law  of  England 
and  that  of  Scotland  are  by  no  means  very  numerous  or  very  seri- 
ous. To  point  out  these  differences,  and  to  show  how  they  could 
be  removed,  formed  the  chief  task  of  the  Eoval  Commissioners 
appointed  in  1853.  In  their  second. report,  issued  in  1855,  they 
submitted  about  fifty-two  practical  recommendations,  but  of  these 
about  tweuty-two  only  were  adopted,  and  were  embodied  the  follow- 
ing year  in  the  English  and  Scotch  Mercantile  Law  Amendment 
Act«  (1 856,  c.  60, 97).  The  thirty  remaining  recommendations  have 
been  disregarded  for  the  last  twenty-four  years ;  but  in  these  days 
of  enlightenment  and  reform  it  is  surely  our  duty  as  a  nation  and 
as  individuals  to  reconsider  them,  and  to  make  some  attempt  to 
emancipate  ourselves  from  the  reproach  of  possessing  the  most 
cumbrous,  unscientific,  obscure,  and  expensive  system  of  law  in  the 
civilized  world. 

I  shall  now  enumerate  briefly,  avoiding  minor  points  of  detail, 
some  of  the  chief  differences  between  the  mercantile  laws  in  force 
on  different  sides  of  the  Tweed,  together  with  those  recommenda- 
tions of  the  Commissioners  which  have  hitherto  been  disregarded. 

1.  Sale, — In  Scotland  a  contract  of  sale  may  be  proved  by  parole 
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evidence ;  but  in  England,  if  the  price  be  £10  or  upwards,  it  can  be 
proved  by  writing  only,  unless  the  bargain  has  been  partly  acted 
upon.  This  provision  of  the  English  Statute  of  Frauds  (29  Ch.  II. 
c.  3,  sec.  17;  and  also  of  the  Irish  Act,  7  Will.  III.  c.  12,  sec.  13) 
is  obviously  a  serious  fetter  to  commerce,  and  is  therefore  usually 
disregarded  by  mercantile  men.  The  result  is  that  most  sales  in 
England  and  Ireland  are  withdrawn  from  the  protection  of  law 
altogether,  and  the  dishonest  trader  can  always  plead  the  statute 
if  dissatisfied  with  his  bargain.  In  this  case  the  Commissioners 
justly  prefer  the  Scotch  rule  of  law,  and  recommend  the  repeal  of 
the  sections  referred  to. 

On  the  other  hand,  the  English  rule,  that  the  payment  of  a  price 
or  the  discharge  of  an  obligation  may  be  proved  by  parole,  is 
obviously  more  just  and  expedient  than  ours,  that  it  can  be  proved 
only  by  the  writ  or  oath  of  the  seller  or  of  the  creditor ;  for  if  the 
debtor  loses  his  receipt,  a  dishonest  creditor  may  compel  him  to 
pay  a  second  time.  The  Scotch  rule  is  usually  defended  on  the 
ground  that  witnesses  may  easily  be  mistaken  as  to  the  intention 
of  one  person  in  paying  money  to  another ;  and  so  they  may ;  but 
the  English  law  of  course  requires  clear  and  specific  evidence  of  a 
specific  transaction,  and  if  the  evidence  leaves  room  to  suspect  any 
misunderstanding  on  the  part  of  the  witnesses,  it  is  held  insuffi- 
cient. In  this  case  the  Commissioners  prefer  the  wider  English 
mode  of  proof. 

Again,  in  the  case  of  sales  by  auction,  the  law  might  advantage- 
ously be  altered  in  both  countries.  In  Scotland  no  seller  can 
legally  be  a  bidder  unless  by  express  reservation,  while  in  England, 
unless  the  sale  be  expressly  without  reserve,  the  seller  may  em- 

floy  one  person  to  bid  for  him  without  notice  to  the  other  bidders, 
n  Scotland,  therefore,  the  seller  is  exposed  to  the  risk  of  collusive 
agreements  among  bidders  to  abstain  from  running  up  the  price 
with  a  view  to  share  the  profit  of  a  purchase  at  an  under- value, 
while  in  England  the  puffer  employed  by  the  seller  may  lead  a 
band  fide  bidder  to  offer  more  than  the  real  value  of  the  article. 
Both  risks  would  be  counteracted  by  allowing  the  seller  to  have  a 
single  bid,  which  would  enable  him  to  fix  a  low  "  upset "  price  to 
start  with,  but  would  prevent  the  article  from  being  sold  for  less 
than  its  value.  This  rule  would  also  probably  ensure  the  sale  of 
property  at  its  first  exposure,  and  obviate  the  expense  and  vexation 
of  putting  it  up  repeatecjly  at  successively  reduced  prices. 

Another  well-known  difference  between  the  laws  of  the  two 
countries  relates  to  the  sale  of  stolen  goods.  In  England  the 
original  owner  cannot  recover  them  after  they  have  been  sold  in 
market  overt ;  but  in  Scotland  he  is  entitled  to  claim  restitution 
from  any  bond  fide  purchaser.  The  English  rule  manifestly  affords 
encouragement  to  thieves,  especially  in  London,  where  every  shop 
is  held  to  be  market  overt.  It  may  be  said  that  a  bond  fide  pur- 
chaser ought  not  to  suffer;  but  it  is  often  difficult  to  ascertain 
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whether  bona  fides  really  exists,  and  on  the  whole  it  seems  pre* 
ferable  to  hold,  with  the  Commissioners,  that  no  man  should  lose 
his  right  to  his  own  property  without  either  his  consent  or  his  fault. 

But  the  most  serious  difference  between  the  English  and  the 
Scotch  law  of  sale,  which  still  exists,  although  the  Mercantile  Law 
Amendment  Acts  profess  to  have  removed  it,  lies  in  our  tenacious 
adherence  to  the  old  Eomau  ride — traditionihus  et  vsucapianiims,  non 
nudispactis,  dominia  rerum  transferuntur.  In  England,  on  the  other 
hand,  in  America,  in  Erance,  and  I  believe  in  almost  every  other 
civilized  country,  a  completed  contract  of  sale  passes  the  property  of 
specific  goods  sold,  the  Koman  doctrine  having  been  found  unsuited 
to  modern  commercial  requirements.  The  chief  argument  in  favour 
of  the  Boman  rule  is  that  possession  is  the  badge  of  property ;  but 
in  the  case  of  mercantile  transactions,  with  which  alone  we  are 
now  concerned,  the  reverse  is  quite  as  often  the  case.  In  England 
goods  sold,  but  not  delivered,  are  the  property  of  the  buyer,  while 
in  Scotland  they  continue  theoretically  to  belong  to  the  seller.  If, 
however,  the  buyer  has  paid  the  price,  the  Scotch  Mercantile  Law 
Amendment  Act  transfers  to  him  and  his  creditors  all  the  rights  of 
proprietorship ;  but  so  long  as  he  has  not  obtained  actual  possession^ 
the  law  of  Scotland  declares  the  seller  to  be  still  the  true  doniintis 
after  alL  In  this  instance,  although  the  Commissioners  rightly 
abstained  from  recommending  the  alteration  of  the  general  Scotch 
rule  that  delivery  is  required  to  pass  property,  they  might  at  least 
have  advantageously  recommended  its  abolition  in  re  mercatorid, 
as  it  is  hazardous  and  contrary  to  sound  principle  to  ingraft  on  an 
old  rule  new  results  which  cannot  naturally  flow  from  it.  As  an 
example  of  this  hazard  I  may  here  mention  the  case  of  Wyper  v. 
Harvey,  decided  in  the  Court  of  Session  on  27th  February  1861, 
the  soundness  of  which  has  frequently  been  questioned  On  the 
other  hand,  in  all  non-mercantile  cases  the  Scotch  doctrine  as  to 
delivery  seems  preferable,  as  it  prevents  the  occurrence  of  many 
difficult  questions  as  to  reputed  ownership  and  collusive  posses- 
sion. 

2.  Capacity  of  Minora. — Passing  from  the  law  of  sale  to  that 
of  debtor  and  creditor,  we  here  find  a  wide  divergence  between 
the  laws  of  the  two  countries  as  to  the  capacity  of  minors.  In 
Scotland  any  one  above  the  age  of  puberty  (i.e.  above  fourteen) 
may  engage  in  trade,  and  legsdly  bind  himself  and  others.  In 
England  he  cannot  do  so  until  he  is  over  twenty-one,  all  persons* 
imder  that  age  being  infants  in  the  eye  of  the  law.  An  infant 
trader  can  get  no  credit ;  but  if  he  succeeds  in  obtaining  it  from 
persons  unaware  of  his  infancy,  he  can  easily  repudiate  all 
disadvantageous  transactions  by  proving  that  he  is  under  age.  In 
this  case  the  English  law  might  usefully  be  assimilated  to  the 
Scotch,  as  the  Commissioners  recommend;  or  it  might  be  still 
more  desirable  to  abolish,  in  re  mercatorid,  the  rigid  line  between 
minority  and  majority  in  both  countries,  and  to  make  all  persons 
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de  facto  engaged  in  trade,  of  whatever  age,  equally  liable  to  fulfil 
their  engagements. 

3.  Suretyship. — The  laws  of  suretyship,  to  which  we  may  next 
pass,  are  now  fortunately  almost  entirely  assimilated  in  the  two 
countries.  But  it  is  to  be  regretted  that  in  Scotland  the  discharge 
of  a  guarantee  can  still  be  proved  by  the  writ  or  oath  of  the 
creditor  alone,  while  in  England  it  can  competently  be  proved  by 
parole  evidence. 

4.  Bills, — Another  important  subject  dealt  with  by  the  Com- 
missioners is  that  of  bills,  the  law  relating  to  which  is  now 
practically  the  same  in  both  parts  of  the  island,  except  in  *  several 
noteworthy  particulars.  (1)  The  remedies  competent  to  bill- 
holders  differ  considerably  in  the  two  countries.  In  England 
payment  can  be  enforced  by  action  only,  an  expensive  and  tedious 
course,  which  moreover  often  affords  an  unscrupulous  debtor  loop- 
holes for  escape  from  his  liability.  In  Scotland,  on  the  other  hand, 
payment  is  enforcible  by  summary  diligence  (Acts  1681,  c.  20,  and 
1696,  c.  36),  i.e.  the  protest  is  registered  in  the  books  of  any  com- 
petent Court  within  six  months  of  the  non-acceptance  or  non-pay- 
ment, whereupon  a  summary  warrant  for  execution  is  issued,  just 
as  if  a  formal  judgment  had  been  pronounced  by  the  Court  In 
this  case  the  Commissioners  recommend  that  some  similar  expedient 
should  be  adopted  in  England.  (2)  Another  point  of  difference 
regards  the  mode  of  rebutting  the  presumption  that  a  bill  was 
granted  for  a  consideration,  and  of  proving  the  discharge  of  a  bill. 
In  Scotland  the  proof  is  limited  in  both  cases  to  the  writ  or  oath 
of  the  holder,  while  in  England  there  is  no  such  objectionable 
limitation. 

5.  Zaio  of  Shipping, — In  the  law  of  shipping,  in  the  next  place, 
there  is  one  point  in  which  the  English  law  might  perhaps  be 
advantageously  assimilated  to  the  Scotch,  although  the  Com- 
missioners have  not  recommended  any  change.  In  England  if  the 
owners  of  a  ship  differ  as  to  its  employment,  the  majority  rules, 
while  the  minority  is  only  entitled  to  security  for  the  value  of  their 
shares;  but  in  Scotland  the  minority,  or  indeed  any  one  part- 
owner,  may  at  any  time  put  an  end  to  the  joint-ownership  (Stair,  i 
16,  4)  by  offering  alternatively  to  sell  his  share  at  a  certain  price, 
or  to  buy  their  shares  at  the  same  price,  or  by  causing  the  vessel 
to  be  sold  by  public  auction  and  the  price  to  be  divided. 

•  6.  Partnership, — Proceeding  next  to  the  law  of  partnership,  we 
find  there  also  several  differences  between  English  and  Scotch 
law  which  it  would  be  most  desirable  to  remove.  In  Scotland  a 
private  partnership  constitutes  a  distinct  persona,  fully  capable  of 
contracting,  holding  property,  suing,  and  being  sued,  while  in 
England  it  is  not  recognised  as  having  any  existence  separately 
from  the  individuals  of  which  it  is  composed.  In  England  each 
partner  noniinatim  must  be  made  a  party  to  all  legal  proceedings 
in  which  the  firm  is  involved.  A  defendant  sued  by  a  firm  may 
escape  from  liability  by  using  a  defence  competent  to  him  against 
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any  partner  as  an  individual;  and  any  individual  partner  may 
gratuitously  release  the  defendant  from  the  obligation  on  which  the 
action  is  founded  Serious  complications,  too,  may  arise  when  one 
or  more  partners  are  common  to  two  different  firms  with  conflict- 
ing interests.  All  such  hardships  and  difficulties  are  avoided  by 
the  expedient  of  regarding  the  partnership  as  a  jural  persona  with 
interests  distinguishable  from  the  private  interests  of  the  partners. 
In  this  respect,  therefore,  the  Scotch  law  seems  clearly  pre- 
ferable. 

In  Scotland,  however,  there  is  a  peculiarity  in  this  branch  of  law 
which  ought  to  be  removed.  A  creditor  who  has  obtained  judg- 
ment against  a  partnership  may  proceed  with  execution  against  any 
one  whom  he  asserts  to  be  a  partner,  no  judicial  proceedings  being 
required  to  establish  the  fact;  while  in  England  the  judgment  can 
only  be  executed  against  partners  named  in  it,  or,  in  the  case  of 
public  companies,  against  persons  judicially  ascertained  to  be 
partners.  Here  again  the  English  system  is  manifestly  the  more 
equitable ;  but  the  difficulty  would  be  most  effectually  removed  by 
the  establishment  of  public  registers  of  partnerships,  a  system  which 
has  been  found  to  work  well  in  Germany. 

To  a  Scotch  lawyer,  on  the  other  hand,  it  seems  anomalous  that 
in  England  a  partner  cannot  generally  bind  his  firm  by  an  instru- 
ment under  seal,  while  in  Scotland  he  can  bind  the  company 
within  its  line  of  business  in  any  manner  in  which  he  can  bind 
himself.  Another  difference  exists  with  regard  to  the  retirement 
of  a  sleeping  partner.  In  Scotland  public  notice  of  withdrawal  is 
required  to  secure  him  against  liability  for  subsequent  transactions 
(a  rule  for  which  there  seems  no  good  reason),  while  in  England 
notice  to  those  correspondents  who  were  aware  of  his  connection 
with  the  firm  suffices. 

7.  Limitation, — We  may  now  briefly  examine  the  subject  of  the 
limitation  of  actions,  or,  as  it  is  usually  called  in  Scotland,  pre- 
scription; and  there  is  perhaps  no  branch  of  mercantile  law  in 
which  uniformity  is  more  desirable,  as  the  present  conflict  affords 
facilities  to  dishonest  traders  for  evading  their  liabilities.  The 
English  six-years'  limitation,  applicable  to  almost  all  mercantile 
transactions,  including  bills,  was  introduced  by  21  Jas.  L  a  16, 
sec.  3,  while  a  twenty-years'  limitation,  applicable  to  testamentary 
documents,  special  covenants,  and  debts  on  bonds  or  recognisances 
was  introduced  by  3  &  4  Will.  IV.  c.  42.  In  Scotland,  besides 
the  forty-years'  prescription,  introduced  by  the  Acts  of  1469  (c.  28) 
and  1474  (c.  54),  which  extinguishes  all  obligations  not  enforced 
within  that  period,  there  are  several  other  limitations  concerning 
mercantile  transactions  which  bar  the  remedy  without  extinguish- 
ing the  right  First,  we  have  the  triennial  prescription  introduced 
in  1579  (c.  83),  applicable  to  merchants'  accounts,  rent,  and  wages; 
then  the  quinquennial  (1669,  c.  9),  with  reference  to  bargains  con- 
cerning moveables  or  sums  of  money ;  the  sexennial,  relating  to 
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bills  (12  Geo.  III.  c.  72,  sec.  37);  the  septennial,  limiting  the 
duration  of  suretyship ;  and,  lastly,  the  vicennial,  relating  to  holo' 
graph  letters  and  obligations.  In  all  these  cases,  except  that  of 
the  septennial  prescription,  the  law  of  Scotland  not  unnaturally 
hesitates  to  declare  the  right  extinguished,  but  limits  the  mode  of 
proof  to  the  writ  or  oath  of  the  creditor.  But  the  period  to  which 
the  right  of  action  is  limited  is  in  each  case  more  or  less  arbitrary, 
and  it  might  therefore  be  advantageously  made  uniform  in  every 
case  with  the  English  six-years'  limitation.  At  the  same  time  it 
would  tend  greatly  to  diminish  litigation  if  the  right  were  declared 
to  be  extinct  upon  the  expiration  of  the  six  years,  ix.  legally 
extinct;  for  an  aggrieved  party  would  not  thereby  be  debarred  from 
making  a  private  appeal  to  the  conscience  of  his  adversary. 

Canelusian, — In  this  necessarily  imperfect  review  of  the  con- 
dition of  our  mercantile  law  there  is  little  or  nothing  that  has  not 
been  said  before ;  but  as  the  subject  is  one  of  great  social  import^ 
ance,  it  deserves  renewed  consideration,  and  the  public  ought  not- 
to  allow  it  to  rest  until  they  have  effected  some  satisfactory  reform. 
The  experience  of  other  nations  has  sliown  that  a  systematic  and 
scientific  code  of  law  is  a  boon  to  the  community  at  large,  that  it 
guides  them  unaided  throughout  all  ordinary  human  relations  and 
transactions,  that  it  saves  their  time,  labour,  and  money,  and  that 
it  tends  greatly  to  diminish  litigation,  and  to  promote  the  general 
harmony  and  happiness.  In  support  of  this  statement  it  would 
be  easy  to  multiply  quotations  from  high  authorities.  Among 
numerous  distinguished  Continental  names  that  of  Savigny  stands 
pre-eminent,  and  among  English  advocates  for  codification  may  be 
mentioned  Bentham,  Austin,  Lord  Brougham,  and  Sir  Henry 
Mayne.  Well  worthy  of  perusal  are  the  interesting  prefaces  to  Sir 
James  F.  Stephen's  "Digest  of  the  Law  of  Evidence"  and  Mr.  F.  Pol- 
lock's "Digest  of  the  Law  of  Partnership;"  and  all  these  authorities 
more  or  less  emphatically  concur  in  the  old  dictum  of  Bentham, 
"  That  he  who  has  in  the  least  degree  succeeded  in  composing  a 
code  has  done  an  immense  good."  As  the  first  and  easiest  step  to- 
wards the  unification  of  the  laws  of  Great  Britain  and  Ireland, 
it  is  therefore  surely  our  duty,  and  it  is  plainly  for  our  interest  as 
a  nation,  to  digest,  amend,  assimilate,  and  codify  our  mercantile 
law.  J.  K 
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The  cases  on  the  above  subject,  of  which  JVinspear  v.  Accident 
Insurance  Company  (Idmited),  decided  by  the  Exchequer  Division 
in  May  last,  is  the  most  recent,  do  not  so  well  repay  the  trouble 
of  perusal  and  study  as  most  series  of  cases,  because  the  decisions 
depend  so  much  upon  the  terms  of  the  pajrticular  policy  brought 
under  the  notice  of  the  Court.  Still  these  cases  are  not  destitute 
of  instruction,  for,  notwithstanding  the  differences  in  the  wording 
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of  the  exceptions,  which  have  been  the  principal  subject  of  con- 
troversy, there  are  to  be  found  many  points  of  similarity,  and 
there  are  some  things  which  appear  to  be  common  to  all  policies, 
and  indeed  there  has  gradually  sprung  up  something  like  an  estab- 
lished form  of  policy. 

There  is  one  observation  which  we  wish  to  make  at  the  outset. 
Whatever  risks  may  be  held  by  the  Courts  to  be  covered  by,  or  to 
be  excepted  from,  the  terms  of  a  policy,  the  policy  might  to  cover 
the  case  of  death  or  disability  which  would  not  have  happened  but 
for  the  accident.     It  does  not  matter  whether  the  accident  was  the 
proximate  cause,  and  some  disease,  epilepsy,  for  example,  was  the 
original  cause,  and  led  to  the  accident,  or  whether  the  accident  was 
the  primary  cause,  and  some  supervening  disease  was  the  proximate 
cause  of  death,  the  policy  ought  to  cover  the  case.    That  is  the  real 
intent  and  object  of  such  insurances,  and  it  is  on  the  faith  of  such 
cases  being  covered  by  the  policy  that  people  insure.    It  is  intoler- 
able, as  happened  in  a  case  we  shall  have  occasion  to  notice,  that 
when  a  man  gets  a  cut  and  death  ensues  from  erysipelas  resulting 
directly  and  solely  from  the  cut,  the  insurance  company  should  be 
found  not  liable  because  of  some  exception  introduced  into  the 
policy,  so  obscurely  worded  as  to  be  barely  intelligible  to  skilled 
lawyers,  and  which  certainly  failed  to  convey  to  an  ordinary  pereon 
insuring  the   meaning  which  the  Court  afterwards  put  upon  it. 
These  exceptions  which  insidiously  nibble  at  and  fritter  away  the 
protection  which   the  person  insuring   supposed  himself   to   be 
obtaining  are  unfair.      The  tendency  has  been  to  amplify  these 
exceptions.    Thus,  comparing  the  cases  of  Fitton  and  Smith,  we 
find  that  after  the  decision  in  the  former  case,  which  was  decided 
against  the  insurance  company,  the  company  took  care  to  alter  the 
terms  of  their  policies.     Comparing  the  cases  of  Reynolds  and  Win- 
spear,  we  find  that  the  same  thing  occurred  after  the  decision  against 
the  company  in  the  first  of  these  cases.     We  shall  very  likely 
find  a  like  course  adopted  in  consequence  of  the  decision  adverse 
to  the  insurance  company  in  the  recent  case  of  Winspear,     Indeed, 
one  insurance  journal,  after  commenting  adversely  on  that  judg- 
ment, says  that  really  the  only  practical  effect  of  the  case  is  to 
make   the   insurance  company  get  a  new  form  of  policy.      We 
cannot  think  that  the  insurance  companies  are  wise  even  for  their 
own  interests  in  piling  up  these  exceptions.    People  will  not  care 
to  insure  if  it  is  left  in  doubt  whether  they  will  get  the  benefit  of 
the  insurance  they  are  effecting,  and  for  which  they  are  paying,  or 
whether  it  may  not  be  filched  from  them  by  some  insidious  exception. 
People  will  be  chary  of  paying  premiums  to  an  accident  insurance 
company  when  they  know  that  if  they  sustain  an  accident  it  is 
just  a  toss-up  whether  the  accident  is  or  is  not  one  of  a  kind  which 
entitles  them  to  compensation.      In  short,  these  rather  narrow 
attempts  to  get  rid  of  liability  destroy  that  sense  of  security  which 
*  T  desire,  and  expect,  and  require. 
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What  is  an  accident  ?  In  Bliss's  "Law  of  Life  Insurance"  several 
definitions  are  given,  taken  chiefly  from  the  opinions  of  judges. 
It  is  better  not  to  attempt  to  define  the  term,  because  it  is 
$ufBciently  significant  in  itself,  and  more  significant  than  any 
definition,  and  because  every  definition,  at  least  any  we  have  seen, 
is  apt  to  be  incomplete  and  to  overlook  some  case  which  it  ought 
to  embrace.  Some  curious  speculations,  and  indeed  some  fantastic 
refinements  and  over-subtle  distinctions,  are  to  be  found  particu- 
larly in  the  American  cases  on  the  subject  Thus  in  an  American 
case  cited  in-  Bliss  (second  edition,  p.  705)  it  was  questioned 
whether,  when  a  man  was  attacked  by  highwaymen  and  suffered 
injury,  this  could  be  called  an  accident  **  Perhaps,"  it  was  said,  *'in 
a  strict  sense,  any  event  which  is  brought  about  by  design  of  any 
person  is  not  an  accident,  because  that  which  has  accomplished  the 
intention  and  design,  and  is  expected,  is  a  foreseen  and  foreknown 
result,  and  therefore  not  strictly  accident."  Human  life  is,  we 
think,  too  limited  to  warrant  the  wasting  of  time  in  the  discussion 
of  such  quiddities  as  thi?.  The  result  may  have  been  foreseen  and 
foreknown  by  the  highwaymen,  but  it  was  not  by  the  insurer  or 
the  insured ;  and  that  is  what  we  have  to  regard.  The  occurrence 
was  an  accident  in  the  sense  that  we  have  to  consider  in  relation 
to  the  subject-matter  of  inquiry.  It  was  clearly  one  of  the  risks 
which  a  person  insuring  expected  to  guard  himself  against.  Sup- 
pose some  malicious  person  were  to  place  an  obstruction  on  a 
railway  line  by  which  the  train  was  thrown  off  the  track  and  a 
passenger  was  injured,  no  doubt  there  was  design,  and  the  result 
was  foreseen  and  foreknown ;  but  what  man  in  his  senses  would 
say  that  this  was  not  an  accident  to  the  train  and  to  the  passenger? 
In  another  case  cited  by  Bliss  (p.  707)  it  wa3  held  that  rupture 
caused  by  jumping  from  cars  or  running  hastily  was  not  an 
accidental  injury:  "  The  jumping  off  the  cars  or  running  was  the 
means  by  which  the  injury  was  caused.  Both  were  done  by  the 
claimant  voluntarily,  in  the  ordinary  way,  with  no  unforeseen, 
accidental,  or  involunta.ry  movement  of  the  body  whatever.  There 
was  no  stumbling,  or  slipping,  or  falling.  There  was  nothing 
accidental  in  his  movements  any  more  than  there  was  in  his 
passing  down  the  steps  of  the  hotel,  or  in  his  walking  on  the  street, 
during  each  of  which  he  might  have  had  a  stroke  of  apoplexy  or 
a  haemorrhage,  a  rupture  of  a  blood-vessel  in  the  head  or  in  the 
lungs."  With  great  deference  to  the  opinion  of  the  learned 
American  judge,  we  think  this  is  sheer  nonsense.  The  jumping 
off  the  cars  was  not  accidental ;  but  it  was  an  accidental  means  of 
injury.  The  case  of  a  man  having  a  stroke  of  apoplexy  while 
walking  on  the  street  offers  no  anaIo;'.y,  because  there  is  in  such 
a  case  no  connection  between  the  two  things — the  walking  on  the 
street  and  the  stroke  of  apoplexy. 

There  are  some  remarks  by  Lord  Chief-Justice  Cockbum  on  the 
question  what  comes  under  the  term  *'  accident "  in  the  case  of  Siri' 
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clair  V.  Maritime  Passenger  Assurance  Company  (3  El.  and  EL 
478,  30  L  J.  Eep.  (Q.  B.)  77),  one  of  the  cases  where  the  point  of 
difiBculty  is  whether  the  death  is  to  be  ascribed  to  accident  or  to 
disease.  The  company  insured  against "  personal  injury  from  or 
by  reason  or  in  consequence  of  any  accident  which  should  happen 
to  him  [the  insured]  upon  any  ocean,  sea,  river,  or  lake."  The  man 
got  a  sunstroke,  to  which  he  did  not  knowingly,  and  without  ade- 
quate reason,  expose  himself,  from  the  efiects  of  which  he  died. 
The  Court  held  that  the  death  could  not  be  said  to  have  arisen  from 
accident  within  the  meaning  of  the  policy.  "  It  is  diflScult,"  said 
Lord  Chief- Justice  Cockburn,  "to  define  the  term  'accident'  as 
used  in  a  policy  of  this  nature,  so  as  to  draw  with  perfect  accuracy 
a  boundai^  line  between  injury  or  death  from  accident  and  injury 
or  death  from  natural  causes,  such  as  shall  be  of  universal  appli- 
cation. At  the  same  time  we  think  we  may  safely  assume  that  in 
the  term  '  accident,'  as  so  used,  some  violence,  casualty,  or  vis  major, 
is  necessarily  involved.  We  cannot  think  disease  produced  by  the 
action  of  a  known  cause  can  be  considered  as  accidental.  Thus 
disease  or  death  engendered  by  exposure  to  heat,  cold,  damp,  the 
vicissitudes  of  climate,  or  atmospheric  influences,  cannot,  we  think, 
properly  be  said  to  be  accidental,  unless  at  all  events  the  exposure 
is  itself  brought  about  by  circumstances  which  may  give  it  the 
character  of  accident.  Thus  (by  way  of  illustration)  if,  from  the 
effects  of  ordinary  exposure  to  the  elements,  such  as  is  common 
in  the  course  of  navigation,  a  mariner  should  catch  cold  and  die, 
such  death  would  not  be  accidental ;  although  if,  being  obliged  by 
shipwreck  or  other  disasters  to  quit  the  ship  and  take  to  the  sea  in 
an  open  boat,  he  remained  exposed  to  wet  and  cold  for  some  time, 
and  death  ensued  therefrom,  the  death  might  properly  be  held  to  be 
the  result  of  accident.  It  is  true  that  in  one  sense  disease  or  death 
through  the  direct  effect  of  a  known  natural  cause,  such  as  we  have 
referred  to,  may  be  said  to  be  accidental,  inasmuch  as  it  is  uncer- 
tain beforehand  whether  the  effect  will  ensue  in  any  particular 
case.  Exposed  to  the  same  malaria  or  infection,  one  man  escapes, 
another  succumbs.  Yet  diseases  thus  arising  have  always  been 
considered,  not  as  accidental,  but  as  proceeding  from  natural  causes. 
In  the  present  instance  the  disease  called  sunstroke,  although  the 
name  would  at  first  seem  to  imply  something  of  external  violence, 
is,  so  far  as  we  are  informed,  an  inflammatory  disease  of  the  brain, 
brought  on  by  exposure  to  the  too  intense  heat  of  the  sun's  rays. 
It  is  a  disease  to  which  persons  exposing  themselves  to  the  sun 
in  a  tropical  climate  are  more  or  less  liable,  just  as  persons  exposed 
to  the  other  natural  -causes  to  which  we  have  referred  are  liable  to 
disastrous  consequences  therefrom.  The  deceased  in  the  discharge 
of  his  ordinary  duties  about  his  ship  became  thus  affected,  and  so 
died  We  think,  for  the  reasons  we  have  given,  that  his  death 
must  be  considered  as  having  arisen  from  a '  natural  cause,'  and 
not  firom  '  accident,'  within  the  meaning  of  this  policy." 
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The  question  was  raised  in  an  American  case,  which  did  not 
come  to  a  decision,  whether  freezing  to  death  is  an  accident,  or 
whether  it  did  not  come  under  the  rule  of  Sinclair's  case.  Dr. 
Bean,  an  American,  gentleman,  with  two  companions,  guides  and 
porters,  ascended  Mont  Blanc.  Immediately  on  reaching  the  sum- 
mit they  were  enveloped  in  a  furious  snowstorm  which  lasted 
several  days.  They  dug  a  grotto  in  the  snow,  but  were  all  frozen 
to  death.  Dr.  Bean  was  insured  under  an  accident  policy  contain- 
ing several  conditions,  inter  alia  that  the  injuries  insured  against 
were  those  from  external,  violent,  and  accidental  means.  Death 
in  a  snowstorm,  we  should  say,  was  as  much  an  accident  as  death 
by  drowning.  As  regards  the  application  of  the  rule  in  Sinclair's 
case,  it  may  be  said  what  is  the  difference  between  death  caused 
by  exposure  to  excessive  cold,  and  death  caused  by  exposure  to 
undue  heat  ?  An  acute  writer  in  the  American  Law  Review  (vol. 
vii.  592),  however,  observes :  "  The  effect  of  exposure  to  the  heat 
of  the  sun  is  hardly  analogous.  Sunstroke  is  a  specific  disease, 
and  is  as  positive  an  affection  of  the  brain  as  apoplexy  or  paralysis. 
Sinclair's  case  and  the  dicta  therein  do  not  apply  to  death  from 
atmospheric  causes  where  no  specific  disease  is  produced." 

The  policy  usually  provides  that  the  company  is  not  to  be  liable 
unless  the  injury  is  caused  by  some  "external  and  visible"  means,  or 
by  some  "  external  and  material  means,"  or  (the  exception  getting 
more  and  more  extensive  with  the  advance  of  time  and  the  increase 
of  decisions  against  the  companies)  by  some  "external,  material,  and 
visible  means."  If  the  expression  "external  and  visible"  means  were 
to  be  strictly  construed,  a  number  of  cases  which  are  accidents  in 
the  strictest  sense  would  come  under  the  exception.  Suppose,  for 
example,  a  man  is  suffocated  by  an  escape  of  gas,  or  charcod  fumes, 
or  mephitic  vapours,  he  perishes  by  accident,  but  the  means  of 
injury  are  not  visible.  Sometimes  this  expression  has  been  referred 
to  as  if  it  meant  visible  signs  of  injury.  But  clearly  visible  means 
of  injury  is  one  thing  and  visible  signs  of  injury  is  another  thing. 
The  difference  between  them  is  the  difference  between  cause  and 
effect. 

In  the  case  of  Ti^ew  v.  Bailway  Pa^ssengers'  Ass^irance  Company 
(30  L.  J.  (Ex.)  218)  the  policy  insured  against  death  from 
"  injury  caused  by  accident  or  violence."  No  cfidm  was  to  be  made 
in  respect  of  any  injury  unless  the  same  should  be  caused  by  some 
outward  and  visible  means,  of  which  satisfactory  proof  should  be 
furnished  to  the  directors.  The  evidence  was  to  the  effect  that  the 
assured  went  to  bathe  in  the  sea  and  was  not  seen  alive  afterwards. 
His  clothes  were  found  on  the  beach.  A  body  was  found  in  the 
water  at  some  distance  from  the  place  where  he  went  in  to  bathe, 
but  not  at  such  a  distance  that  it  might  not  have  been  carried  there 
by  the  waves.  There  was  some  evidence  that  the  body  was  that  of 
the  assured.  Of  course  this  was  a  question  of  fact  for  the  jury,  and 
it  was  also  a  question  of  fact  for  the  jury  whether  the  man  died 
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froDi  drowniiig.    Chief  Baron  Pollock  directed  a  nonsuit  on  the 
ground  that  there  was  no  evidence  of  the  death  of  the  insured  or  of 
an  accident  within  the  terms  of  the  policy — a  direction  which  was 
upheld  by  the  Court  of  Exchequer.    Chief  Justice  Cockbum,  in 
giving  the  decision  of  the  Exchequer  Chamber,  reversing  the 
judgment  of  the  Court  below,  said,  "  If  the  jury  found  that  the  man 
died  in  the  water,  they  might  reasonably,  presume  that  he  died  from 
drowning.    There  is  no  ground  for  supposing  that  he  committed 
suicide.     It  is  true  he  may  have  died  from  natural  causes,  as 
apoplexy  or  cramp  in  the  heart ;  but  such  cases  are  rare,  and  bear 
a  small  proportion  to  the  number  of  deaths  which  take  place  from 
the  action  of  the  water.    We  think  it  ought  to  be  submitted  to  the 
jury  to  say  whether  the  deceased  died  from  the  action  of  the  water 
or  from  natural  causes."    All  this  was  a  question  of  fact,  and  is  of 
comparatively  little  importance.     But  the  further  question  was 
raised,  whether  death  from  drowning  was  within  the  policy.     It 
may  surprise  the  reader  to  learn  that  it  was  strongly  contended  that 
it  was  not     On  behalf  of  the  company  it  was,  to  quote  the  words 
of  Chief  Justice  Cockbum,  ''contended  in  effect  that  where,  the 
cause  of  death  produces  immediate  death  without  the  intervention 
of  any  external  injury,  the  policy  does  not  apply ;  and  whereas  from 
the  action  of  the  water  there  is  no  external  injury,  death  by  the 
action  of  the  water  is  not  within  the  meaning  of  the  policy."    It 
appears  to  us  that  there  was  nothing  to  argue  about  here.     There 
is  nothing  said  about  "external  and  visible  injury; "  it  is  "  injury 
caused  by  external  and  visible  means ;"  and  water  satisfies  both 
conditions.    The  expression  "external  and  visible  means,"  we 
should  say,  refers  to  the  cause  or  agency,  not  to  the  effects  on  the 
body.     If  the  contention  were  correct  that  death  by  drowning  did 
not  come  within  the  policy  because,  there  being  no  external  injury, 
the  condition  that  the  injury  must  be  caused  by  external  and  visible 
means  was  not  satisfied,  then  the  words  "  injury  caused  by  external 
and  visible  means"  must  mean  "injury  caused  by  external  and 
visible  injury,"   which   is  nonsense.     The   expression  "visible," 
whether  referring  to  the  "  means  "  or  the  "  signs  of  injury,"  is  not 
one  which  should  be  introduced  into  a  policy  of  accident  insurance. 
It  excludes  from  the  area  of  risks  covered  by  the  policy  risks  which 
A  policy  of  that  kind  ought  to  cover.     If  to  get  the  benefit  of  the 
policy  there  must  be  visible  signs  of  injury,  then  the  case  of  death 
from  "  shock  "  in  a  railway  collision,  which  surely  comes  within  the 
category  of  "accident,"  is  not  covered.     If  to  get  the  benefit  of  the 
policy  there  must  be  visible  means  of  injury,  then  the  case  of  death 
from  an  escape  of  gas,  or  charcoal  fumes,  or  mephitic  vapours, 
which  may,  and  generally  does,  come  within  the  category  of 
"  accident,"  is  not  covered. 

In  continuation  of  the  remarks  above  quoted  in  Trew's  case.  Lord 
Chief  Justice  Cockbum  said,  "That  argument,  [that  where  the 
cause  of  death  produces  immediate  death  without  the  intervention  of 
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any  external  injury,  the  policy  does  not  apply,]  if  carried  to  its 
extreme  length,  would  apply  to  every  case  where  death  was 
immediate.  If  a  man  fell  from  the  top  of  a  house  and  was  killed, 
or  if  a  man  was  suffocated  by  the  smoke  of  a  house  on  fire,  such 
cases  would  be  excluded  from  the  policy,  and  the  effect  would  be 
that  policies  of  this  kind,  in  many  cases  where  death  resulted  from 
accident,  would  afford  no  protection  whatever  to  the  assured.  We 
ought  not  to  give  to  these  policies  a  constmction  which  wUl  defeat  the 
protection  of  the  assured  in  a  large  class  of  cases.  We  are  therefore 
of  opinion  that  if  there  was  evidence  for  the  jury  that  the  deceased 
died  by  drowning,  that  was  a  death  by  accident  within  the  terms  of 
this  policy/'  We  do  not  quite  follow  the  Chief  Justice's  reasoning 
in  one  passage  here.  It  would  result,  his  Lordship  says,  from  the 
proposition  that  where  the  cause  of  death  produces  immediate 
death  without  the  intervention  of  any  external  injury  the  policy 
does  not  apply,  that  it  would  not  apply  if  a  man  fell  from  a  house 
and  was  killed.  But  surely  when  a  man  falls  from  a  house  and  is 
killed  there  is  considerable  external  injury. 

In  Martin  v.  Traveller's  Insurance  Company  (1  F.  &  F.  505),  where 
the  insurance  was  against  any  bodily  injury  arising  from  any 
accident  or  violence, "  provided  that  the  injury  should  be  occasioned 
by  an  external  or  7naterial  cause  operating  on  the  person  of  the 
insured,"  and  the  insured  got  a  strain  by  lifting  a  heavy  weight  in 
the  course  of  his  business,  Mr.  Justice  Wightman  left  it  to  the 
jury  to  determine  whether  this  was  an  accident  substantially  within 
the  terms  of  the  policy.     The  jury  held  it  was. 

The  questions  of  greatest  difficulty  in  this  class  of  cases  are  as 
to  cases  where  death  results  partly  from  accident  and  partly  from 
disease. 

In  the  case  of  Fitton  v.  Accidental  Death  Insurance  Company  (34  L. 
J.  (C.  B.)  28)  the  policy  insured  against  cuts,  stabs,  concussions,  etc., 
when  accidentally  occurring  from  material  and  external  cause,  where 
such  accidental  injury  was  the  direct  and  sole  cause  of  death  to  the 
insured  or  disability  to  follow  his  avocations;  but  there  was  an 
exception  that  the  policy  did  not  insure  against  "death  or  dis- 
ability arising  from  rheumatism,  gout,  hernia,  or  other  disease  or 
cause  arising  within  the  system  of  the  insured  before,  or  at  the  time, 
or  following  such  accidental  injury,  whether  causing  death  or  dis- 
ability directly  or  jointly  with  such  accidental  injury." 

The  insured  died  from  hernia  caused  solely  and  directly  by 
external  violence,  followed  by  a  surgical  operation  performed  for 
the  purpose  of  relieving  the  patient.  The  Court  held  that  the  death 
was  not  within  the  exception.  Mr.  Justice  Williams  said, "  It  is  to 
my  mind  merely  a  question  whether  the  proviso  at  the  end  of  the 
first  condition,  that  the  company  does  not  insure  against  death  or 
disability  from  hernia,  means  hernia  generally,  whether  arising  from 
external  violence  or  arising  within  the  system,  or  whether  '  hernia ' 
is  governed  by  the  other  words  *or  any  other  disease  or  cause 


652  ACCTOENT  mSUBANCE. 

arising  within  the  system  of  the  insured  before,  or  at  the  time,  or 
following  such  accident  or  injury.'  Looking  at  the  language  of  the 
policy,  and  taking  the  first  condition  altogether,  I  am  of  opinion 
that  it  means  to  exempt  the  company  from  liability  only  where  the 
hernia  arises  within  the  system."  In  other  words,  the  exception 
referred  to  hernia  arising  within  the  system  independenUy  of  the 
accident,  and  that  even  though  the  death  might  be  occasioned  by 
the  joint  action  of  the  two  causes ;  but  it  did  not  refer  to  a  disease 
directly  traceable  to,  and  the  result  of,  the  accident. 

In  the   case   of  Smith  v.    Hie   Accident  Insurance  Company 
(5  L.  R  (Ex.)  302),  where  a  different  decision  was  given,  the  terms 
of  the  policy  were  the  same  as  in  FUton*8  case,  except  that  instead 
of  saying,  **  or  other  disease  arising  within  the  system,"  it  said,  '*  or 
any  other  disease  or  secondary  cause  or  causes  arising  within  the 
system."    The  assured  accidentally  cut  his  foot  on  the  broken  side 
of  an  earthenware  pan.    Erysipelas  resulted  and  the  man  died. 
The  erysipelas  was  due  solely  and  exclusively  to  the  wound  in  the 
foot,  but  for  which  it  would  not  have  happened.    The  Court  of 
Exchequer  (Channell,  Martin,  and  Cleasby,  BB.,  diss.  Kelly,  C.  B.) 
held  that  the  case  fell  within  the  exception,  and  the  company  was 
consequently  not  liable.     Mr.  Baron  Cleasby  said,  "  Of  the  general 
object  of  the  condition  there  can  be,  I  think,  but  little  doubt. 
When  an  accident  happens  to  any  one,  causing  bodily  injury,  a 
variety  of  diseases  may  supervene,  as  to  which  it  may  be  difficult 
to  say  whether  death  is  caused  by  the  disease  or  by  the  injury 
sustained.    To  prevent  the  necessity  of  inquiry,  this  stipulation  has 
been  inserted  to  protect  the  company  from  liability  in  the  case  of 
certain  supervening  disorders.    The  policy  first  provides  for  the 
accidents  it  is  to  cover — and  these  it  enumerates — and  then  follows 
the  proviso  that  the  company  do  not  insure  against  death  from 
'  rheumatism,  gout,  erysipelas,'  and  so  on.     Now  these  words  are 
somewhat  difficult  to  construe  properly,  but  the  true  construction 
seems  to  me  to  carry  into  effect  what  I  conceive  to  be  the  object  of 
the  condition.    Take  the  case  of  gout.    That  is  a  disorder  con- 
nected with  the  constitution.     It  might  in  any  case  be  caused  or  not 
by  an  accident,  but  very  often  it  would  be  very  difficult  to  say 
whether  it  was  or  was  not  so  caused ;  and  I  think  this  proviso  was 
intended  to  meet  this  difficulty.    The  same  remark  applies  to 
erysipelas  and  to  hernia  also,  for  that  too  is,  or  may  be,  to  a  certain 
extent,  constitutional     All  these  cases  are  provided  for,  and  when 
they  or  any  of  them,  as  secondary  causes,  occasion  death  the  policy 
is  not  applicable.     It  is  unnecessary  to  deal  with  cases  where  death 
has  been  caused  by  diseases  not  enumerated  among  the  secondary 
causes,  such  as  paralysis  resulting  from  the  accident.    I  formed  my 
decision  on  the  disease  of  erysipelas  being  excepted  in  express 
words,  and  on  its  being  in  this  case  a  secondary  cause  of  death. 
With  regard  to  the  case  cited  (Fitton's  case)  it  presents  no  difficulty 
to  my  mind.    The  condition  there  did  not  contain  any  reference  to 
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'  secondary  causes ; '  and,  moreover,  the  hernia  which  occasioned 
the  death  of  the  assured  was  instantaneously  caused  by  the  injury. 
It  was,  in  fact,  the  immediate  result  of  the  injury  sustained." 
Chief  Baron  Kelly  thought,  as  Mr.  Justice  Williams  thought  in 
Fitton's  case,  which  the  Chief  Baron  considered  not  distinguishable 
from  the  one  before  him,  that  the  effect  of  the  condition  was  to 
exempt  the  insurance  company  from  liability  only  in  the  case  of 
the  erysipelas  being  collateral  to,  and  not  caused  by,  the  accident. 
We  doubt  very  much  the  soundness  of  the  judgment  of  the  majority 
in  this  case  of  Smith,  The  remark  of  Mr.  Justice  Willes  in  Fitton's 
case  is,  we  think,  very  applicable  hera  His  Lordship  thought  it 
was  extremely  important  with  reference  to  insurance  that  there 
should  be  a  tendency  to  hold  for  the  insured  rather  than  to  hold  for 
the  company,  where  any  ambiguity  arose  upon  the  face  of  the 
policy.  Here  there  was  an  ambiguity,  at  least  it  was  not  clear  that 
the  company  were  right  in  their  contention  that  the  erysipelas 
mentioned  in  the  condition  referred  to  erysipelas  arising  within  the 
system,  whether  independently  of  the  accident  or  caused  by  the 
accident. 

It  does  seem  monstrous  to  hold  that  no  benefit  is  to  be  derived 
under  the  policy  of  insurance  if  the  insured  dies  not  from  a  wound, 
but  from  something  which  was  extremely  likely  to  result  from  the 
wound,  which  did  result  from  it,  and  which  resulted  from  it  directly. 
If  it  is  intended  to  exempt  the  company  in  such  a  case  as  this,  the 
exemption  should  be  expressed  in  language  whose  import  is  un- 
mistakable. Surely  it  does  not  matter  whether  there  are  inter- 
mediate steps  between  the  accident  and  the  death,  or  how  many 
there  are,  provided  the  death  is  the  result  of  the  accident  Take 
the  case  of  a  man  receiving  an  injury  and  lockjaw  follows,  from 
which  he  dies.  Is  the  assurance  company  not  to  be  liable  in  such 
a  case  ?  Baron  Cleasby  says,  "  It  is  unnecessary  to  deal  with  cases 
where  death  has  been  caused  by  diseases  not  enumerated  among  the 
secondary  causes,  such  as  paralysis  resulting  from  the  accident." 
We  think,  on  the  contrary,  that  we  cannot  shirk  the  consideration 
of  other  diseases  not  enumerated,  and  that  it  is  very  necessary 
to  deal  with  these.  Any  rule  laid  down  in  regard  to  the  case  of 
one  of  the  enumerated  diseases  must  apply  to  the  case  of  any  of 
''  the  other  diseases  "  not  enumerated.  The  same  judgment  would 
have  to  be  pronounced  in  the  case  of  paralysis,  if  it  comes  under  the 
category  of  "  the  other  diseases,"  and  Mr.  Baron  Cleasby  says  that 
it  does,  as  in  the  case  of  erysipelas ;  and  consequently  in  laying 
down  a  rule  in  regard  to  one  of  the  cases  specially  mentioned,  care 
must  be  taken  to  lay  down  a  rule  which  wUl  hold  good,  all  round. 
"  I  found  my  decision,"  he  adds, "  on  the  disease  of  erysipelas  being 
excepted  in  express  words,"  etc.  So  far  as  he  founds  his  decision 
on  that,  he  builds  his  house  upon  the  sand.  The  decision,  whatever 
it  is,  ought  to  be  based  on  the  fact  that  the  disease  is  excepted ; 
not  on  the  fact  of  its  being  excepted  in  express  words. 
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According  to  Baron  Cleasby  in  the  observations  above  quoted,  the 
case  of  Smith  differed  from  that  of  Fitton  in  two  respects.     First, 
the  words  "  secondary  cause  or  causes  "  were  in  the  policy  in  Smith's 
case  while  they  were  not  in  the  policy  in  FittorCs  case.     No  doubt 
these  words  were  inserted  in  the  policy  because  of  the  decision  in 
Fitton's  case,  and  were  intended  to  protect  the  company  from 
liability  if  such  a  case  should  occur  again.     We  have,  however, 
nothing  to  do  with  what  was  intended  by  the  insertion  of  the  words ; 
we  have  only  to  regard  what  was  effected  by  the  insertion  of  the 
words.     The  expression  "  secondary  cause  "  may  at  first  sight  be 
thought  to  mean  something  resulting  from  the  original  injury,  the 
primary  cause  of  the  death  or  disability.     But  the  context  shows  it 
does  not.     The  condition  speaks  of  "secondary  cause  or  caiises 
arising  within  the  system  before,  or  at  the  time,  or  following  such 
accidental  injury."    Now,  as  the  secondary  cause  referred  to  is  one 
which  may  arise  within  the  system  lefore  the  accident,  it  is  clear 
that  it  does  not  necessarily  mean  a  cause  resulting  from   the 
accident.     The  expression  rather  points   to   a  co-operative   and 
collateral  cause.      The   impression   from    the   use  of  the  term 
'*  secondary  cause "  being  thus  removed,  wherein  do  the  terms  of 
the  two  policies  differ  ?     The  term  "  disease  "  is  used  in  both,  and 
hernia  and  erysipelas  come  under  that  description.     But,  indeed, 
both  hernia  and  erysipelas  are  mentioned  in  express  terms  in  both 
policies.     Then  it  is  said  that  in  Fitton's  case  the  hernia  which 
occasioned  death  was  instantaneously  caused  by  the  injury.     What 
does  that  matter  ?    It  is  said  that  it  was  part  and  parcel  of  the 
injury.     But  is  the  being  or  not  being  part  and  parcel  of  the  injury 
dependent  upon  the  moment  of  time  when  the  disease  arises? 
Whether  it  is  hernia  that  ensues  immediately  upon  the  accident,  or 
erysipelas,  or  lockjaw,  which  do  not  make  their  appearance  until  after 
the  lapse  of  some  days,  the  disease  follows  from,  and  is  directly 
traceable  to,  the  accident.     It  is  to  be  observed,  too,  that  hernia,  if 
it  is  to  ensue  at  all,  is  likely  to  ensue  immediately,  while  erysipelas 
does  not  and  cannot.     If  the  instantaneous  sequence  of  the  diseases 
mentioned  in  the  condition  is  to  determine  the  applicability  of  the 
condition,  then  the  assurer  would  be  protected  in  almost  no  case  of 
one  of  the  excepted  diseases,  hernia,  and  in  all  cases  of  another  of 
the  excepted  diseases,  erysipelas. 

In  considering  the  effect  of  a  case  as  a  precedent,  we  have  to 
consider  not  so  much  what  was  decided  as  what  were  the  grounds  of 
the  decision.  Now,  Mr.  Justice  Williams  clearly  laid  down  that 
the  condition  protected  not  against  the  excepted  diseases  generally, 
but  against  these  diseases  arising  within  the  system  independently. 

If  it  had  been  intended  to  exclude  diseases  like  erysipelas,  how- 
ever originated,  whether  resulting  from  the  wound  or  not,  it  would 
have  been  easy  to  have  said  so.  Indeed  all  that  would  have  been 
needed  would  have  been  to  stop  short  at  the  word  erysipelas. 
Why  add  the  words   "  arising  within  the  system,"  etc.  ?     Some 
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meaning  is  to  be  given  to  these  words,  and  the  meaning  ascribed  by. 
Chief  Baron  Kelly  is  a  reasonable  one,  and  is  consonant  with  the 
real  purpose  of  such  a  policy. 

In  the  case  of  Reynolds  v.  Accidental  Insurance  Company  (22 
L.  J.  820)  the  policy  provided  that  there  should  be  no  claim  against 
the  company  "  unless  such  death  or  injury  shall  be  occasioned  by 
some  external  or  material  cause  operating  upon  the  person  of  the 
said  insured."  The  man  insured  went  into  the  sea  to  bathe,  and 
while  in  a  pool  one  foot  deep,  from  some  unexplained  cause, 
became  suddenly  insensible,  and  fell  into  the  water  and  was 
drowned.  The  condition  of  the  body  showed  that  he  had  breathed 
after  his  fall.  It  was  argued  that  the  company  was  not  liable,  the 
death  being  the  result  not  of  the  accident  of  falling  into  the  water, 
but  of  the  fit.  The  Court  held  the  company  liable.  Mr.  Justice 
Willes  said,  **  In  this  case  the  death  resulted  from  the  action  of 
the  water  on  the  lungs,  and  from  consequent  interference  with 
respiration.  I  think  that  the  fact  of  the  deceased  falling  in  the 
water  from  sudden  insensibility  was  an  accident,  and  consequently 
that  our  judgment  must  be  for  the  plaintiff."  The  writer  of  the 
article  in  the  American  Law  Review  already  cited  says,  "  It  has 
always  been  the  custom  of  American  companies  to  regard  such 
death  as  accidental,  and  the  question  has  never  been  before  any 
American  court  of  final  jurisdiction.  So  where  an  accidental 
wound  caused  the  insured  to  fall  into  the  water  and  be  drowned, 
the  death  was  accidental "  (Mallory  v.  Traveller's  Insurance  Confi- 
pany,  47  K  Y.  52). 

In  the  recent  case  of  Winspear  v.  Insicrance  Accident  Company 
(Limited)  (42  L.  J.  900),  by  the  policy  of  insurance  the  defendant 
company  was  bound  to  pay  £1000  if  the  insured  should  sustain 
"  any  personal  injury  caused  by  accidental,  external,  and  visible 
means  within  the  intention  of  the  policy  and  its  provisions,"  and 
the  direct  efiect  of  the  injury  should  occasion  his  death  within  three 
months  from  the  happening  of  the  injury,  and  it  was  provided  that 
"  the  insurance  should  not  extend  to  .  .  .  any  injury  caused  by  or 
arising  from  natural  disease,  or  weakness  or  exhaustion  consequent 
upon  disease,  or  any  medical  or  surgical  treatment  or  operation 
rendered  necessary  by  disease ;  or  to  any  death  arising  from  disease, 
although  such  death  may  have  been  accelerated  by  accident."  The 
network  of  exceptions  here  is  very  widely  extended.  The  insured 
while  crossing  a  brook  was  seized  with  an  epileptic  fit,  fell  down  in 
the  stream,  and  was  drowned.  He  sustained  no  personal  injury  to 
occasion  death  other  than  drowning.  That  the  death  was  due 
proximately  to  accidental,  external,  visible  means  was  perfectly 
clear,  because  it  was  not  disputed  that  the  man  died  by  drowning. 
But  what  the  insurance  company  relied  upon  was  the  exception  of 
"  any  injury  caused  by  or  arising  from  natural  disease^  or  weakness 
or  exhaustion  consequent  upon  disease."  In  Reynolds'  case,  where 
the  same  company  were  the  unsuccessful  defendants,  the  policy  did 
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not  contain  this  exception^  Indeed  the  exception  was  introduced 
into  the  company's  policies  immediately  after,  and  in  consequence 
of,  the  decision  in  Beynoldi  case.  The  argument  from  these  words 
is  remarkably  strong.  If  a  workman  from  exhaustion,  the  result 
of  disease,  loses  his  balance,  falls  from  a  building,  and  is  killed, 
surely  that  is  an  injury,  we  shall  not  say  caused  by,  but  arising 
from  exhaustion  consequent  upon,  disease ;  and  if  a  man  takes  an 
epileptic  fit,  in  consequence  of  which  he  faUs  into  the  water  and  is 
drowned,  surely  that  is  an  injury  arising  from  disease.  The  words 
"  caused  by "  may  raise  the  question  as  to  whether  the  cause  re- 
ferred to  is  or  is  not  the  proximate  causa  But  the  words  "  arising 
from  "  do  not,  as  it  seems  to  us,  raise  that  question.  These  words 
are  very  comprehensive  and  far-reaching. 

The  Exchequer  Division  (Kelly,  C.  B.,  and  Huddleston,  B.),  how- 
ever, held  the  company  liable.  The  Court  evidently  thought  the 
question  turned  upon  the  meaning  to  be  given  to  the  word  ''cause" 
in  the  policy.  Was  it  the  proximate  cause  that  was  meant  ?  If  it 
was,  the  company  was  liable ;  if  it  was  not,  the  company  was  not 
liable.  The  Court  held  the  cause  intended  was  the  proximate 
cause.  Chief  Baron  Kelly  said,  ''Had  death  arisen  from  one 
cause — for  example,  from  disease — ^and  that  disease  had  been  pre- 
ceded by  another  cause,  and  that  one  by  another  more  remote,  and 
that  again  by  a  fourth  cause  remoter  stiU,  we  must  still  have  looked 
at  the  final  actual  cause,  the  cavsa  catisans,  as  logicians  term  it. 
What,  then,  was  the  causa  cau^sans  in  the  present  case  ?  .  .  .  The 
real  causa  cafisans  in  this  case  was  the  influx  of  water  into  the 
deceased  man's  lungs,  and  the  consequent  stoppage  of  his  breath, 
and  so  he  was  drowned.  Anything  which  led  to  that,  such  as  his 
being,  if  he  were,  subject  to  epileptic  fits,  or  being  seized  with  a  fit 
while  crossing  the  stream,  would  be  a  causa  sine  qua  nan.  If  he 
had  not  had  the  fit  he  probably  would  have  crossed  the  stream  in 
safety,  but  that  does  not  make  the  fit  the  causa  causans,  the  actual 
proximate  cause  of  his  death."  The  learned  Chief  Baron  added, 
"  The  question  then  comes,  is  drowning  a  cause  of  death  within  the 
meaning  of  this  policy  ?  **  There  is,  it  appears  to  us,  really  no 
further  question  in  the  case.  If  the  cause  to  be  looked  at  is  the 
proximate  cause,  then  it  is  clear  that  the  company  was  liable, 
because  drowning  was  the  proximate  cause,  and  the  injury  which 
resulted  in  death  was  caused  by  accidental,  external,  visible  means. 
Baron  Huddleston  agreed  with  Chief  Baron  Kelly  after  some 
hesitation.  He  said,  "  It  has  been  held  in  Trtfois  case  on  a 
similar  policy,  that  drowning  is  an '  injury '  caused  by  some  outward 
and  visible  means,  and  so  is  within  the  policy.  It  is  clear  that,  if 
a  man  is  drowned,  there  would  be  outward  and  visible  means  by 
which  the  directors  could  ascertain  that  he  died  in  consequence  of 
the  drowning."  ^    That  death  by  drowning  comes  within  the  policy 

^  The  learned  judge  here  apparently  falls  into  the  mistake  of  supposing  that 
by  "means"  is  to  be  understood  "signs." 
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is  suflBiciently  clear — so  clear  that  one  cannot  help  wondering  why 
any  judge  should  trouble  himself  to  spin  a  yam  about  it  The 
learned  judge,  however,  proceeds  to  consider  what  is  the  real 
and  only  point  in  the  case.  He  refers  to  the  exception  of  *'  *  an 
injury  caused  by  or  arising  from  natural  disease,'  by  which,  I 
understand,  it  is  meant  that  the  injury  or  death  must  be  caused 
directly  by,  or  arise  directly  from,  the  natural  disease;  as,  for 
example,  in  the  present  instance,  if  the  case  [a  Special  Case  had 
been  laid  before  the  Court]  had  found  that  the  insured  had  died 
from  an  epileptic  fit,  that  would  not  have  been  within  the  policy, 
because  it  would  have  been  '  an  injury  caused  by  and  arising  from 
natural  disease,  or  weakness  or  exhaustion  consequent  upon  the 
disease/  "  It  appears  to  us  that  if  a  man  died  from  an  epileptic  fit, 
that  would  not  have  been  within  the  policy,  not  because  it  was  an 
injury  caused  by  or  arising  from  natural  disease,  but  because  it  was 
not  an  injury  at  all.  If  a  man  dies  from  an  epileptic  fit,  he  does 
not  die  from  an  injury  caused  by  disease;  he  dies  from  disease. 
The  words  "  arising  from  natural  disease "  must  mean  something. 
If  they  do  not  cover  a  case  like  the  present,  it  is  difficult  to  see  to 
what  they  apply.  It  appears  to  us  that  this  case  of  Winspear  is 
just  one  of  the  very  class  of  cases  to  which  these  words  were  meant 
to  apply. 

We  have  given  the  import  of  and  have  criticised  the  most 
important  cases  with  reference  to  accident  insurance.  To  com- 
plete the  subject  we  may  here  briefly  note  two  or  three  other 
decisions.  In  Shilling  v.  AcctderUal  Death  Insurance  Company 
(2  H.  and  N.  42)  it  was  held  that  an  accident  insurance  was  within 
the  statute  14  Geo.  III.  c.  48,  sec.  2,  and  like  any  other  insurance 
on  lives,  must  rest  on  an  insurable  interest  in  the  real  payee  of  the 
policy.  In  this  case,  although  the  policy  was  payable  to  the 
deceased,  and  the  action  was  brought  by  his  administratrix,  as  the 
policy  was  really  for  the  benefit  of  another  person  who  paid  the 
premiums,  it  was  held  no^  valid.  In  the  same  case  was  decided 
a  question  about  representation.  The  proposal  which  formed  the 
basis  of  the  policy  contained  a  declaration  that  the  insured  was 
not  subject  to  epileptic  or  other  fits,  and  that  there  was  no  circum- 
stance or  information  touching  his  habits  of  life  with  which  the 
directors  ought  to  have  been  made  acquainted,  as  rendering  him 
peculiarly  liable  to  accident  It  was  held  by  Erie,  J.,  that  the 
circumstance  that  the  insured  was  badly  ruptured,  and  was  subject 
to  "  swimmings  and  faintings  "  in  which  he  was  apt  to  fall  down, 
were  not  circumstances  which  rendered  him  peculiarly  liable  to 
accident,  and  which  therefore  ought  to  have  been  communicated. 
In  Hooper  v.  Accidental  Death  iTisurance  Company  (5  H.  and  N. 
546,  29  L.  J.  (Ex.)  340),  in  regard  to  the  question  what  amounts 
to  total  disability,  it  was  held  that  a  solicitor  who  had  sprained  his 
ankle,  whereby  he  was  prevented  from  coming  downstairs  to  his 
office  and  otherwise  attending  to  his  ordinary  professional  and 
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official  business,  although  he  was  able  to  do  some  amount  of  busi- 
ness, for  example,  to  write  letters,  had  sustained  an  injury  of  the 
kind  mentioned  in  the  policy,  viz.  one  "  of  so  serious  a  nature  as 
wholly  to  disable  him  from  following  his  usual  business,  occupation, 
or  pursuits."     It  was  argued  that  if  he  had  been  a  dancing-master, 
it  might  have  been  held  that  he  was  totally  disabled.     To  which 
the  Court  replied  that  even  a  dancing-master  who  had  sustained  an 
injury  which  deprived  him  of  the  use  of  his  legs  would  still  be  able 
to  do  something  in  the  way  of  his  profession.     If  he  could  not 
dance,  he  might  play  an  instrument  and  teach  others  how  to  use 
their  limbs  in  dancing ;  and  an  attorney  prostrate,  deprived  of  sense 
and  motion,  might  to  some  extent  by  partners  and  clerks  carry  on 
his  business.     The  Court  held  that  if  the  insured  was  wholly  dis- 
abled from  carrying  on  his  business  as  he  usually  carried  it  on,  the 
company  would   be  liable.     The  judgment  was  affirmed  in  the 
Exchequer   Chamber.     A   different   judgment  was   given  in  an 
American  case.  Sawyer  v.  The   United  States  Casualti/  Cmnpany 
(8  Am.  Law  Eeg.  N.  S.  233),  where,  after  a  discussion  of  Hooper's 
case,  it  was  held  thatj  in  order  to  be  regarded  as  "  totally  disabled 
from  the  prosecution  of  his  usual  employment,"  the  assured  must 
be  deprived  of  the  power  to  do  to  any  extent  substantially  all  the 
kinds  of  his  usual  labour.     We  think  the  American  decision  is  right 
and  the  English  one  is  wrong.     Nothing  is  said  in  the  policy  about 
carrying  on  his  business  as  he  usually  carried  it  on.     It  is  carrying 
on  his  usual  business.     If  a  man  is  able  to  carry  on  his  usual  busi- 
ness to  any  extent,  that  is  not  a  total  disablement.     In  Theobald  v. 
Railway  Passengers'  Assurance  Company  (10  Ex,  45)  it  was  held 
that  an  accident  sustained  in  leaving  a  railway  carriage  was  a 
railway  accident.     The  plaintiff,  said  Chief  Baron  Pollock,  "  was 
doing  an  act  which   as  a  passenger   he  must  necessarily  do,  for 
every  passenger  must  get  into  a  carriage  and  out  of  the  carriage 
when  the  journey  is  at  an  end,  and  he  can  hardly  be  considered  as 
disconnected  with  the  carriage  and  railway,  and  with  the  machinery 
of  motion,  until  the  time  when  he  has  safely  landed,  as  it  were, 
from  the  carriage  and  got  upon  the  platform.*'     In  Braunstein  v. 
Accident  In^irance  Company  (31  L.  J.  (Q.  B.)  17),  where  the  policy 
conditioned  that   proof  satisfactory   to   the   directors  should  be 
furnished  of  the  death  or  disability,  "  together  with  such  further 
evidence  and  information  as  the  directors  shall  think  necessary  to 
establish  that  claim,"  it  was  held  that  this  meant  such  further 
evidence  as  the  directors  may  reasonably  require.     In  the  Irish  case 
of  Ganible  v.  Accident  Insurance  Company  (Irish  Eep.  4  Com.  L 
204)  it  was  held  that  a  condition  of  the  right  to  recover,  that  a 
notice  specifying  the  particulars  of  the  accident  should  be  delivered 
at  the  chief  office  of  the  company  within  seven  days  after  its 
occurrence,  was  a  condition  precedent.     The  insured  was  drowned, 
and  it  was  impossible  for  his  representatives  to  give  notice  in 
time.     Still,  all  benefit  under  the  policy  was  lost.    The  rule  was 
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held  to  apply,  that  when  a  person  by  the  contract  imposes  a  duty 
npon  himself,  he  is  bound  to  fulfil  it.  The  imposition  of  the  duty 
is  his  own  voluntary  act.  It  is  different  from  the  case  of  a  duty 
being  imposed  by  law  which  the  person  is  prevented  from  perform- 
ing, in  which  case  the  involuntary  failure  may  be  excused.  (See 
on  this  subject  London  Ouarantee  Cornpany  v.  Feamley,  28  E.  W< 
893.)  A  condition  of  this  kind  may  be  invidious  enough  in  an 
ordinary  policy  of  insurance,  but  its  insertion  in  an  accident 
insurance  policy,  at  any  rate,  insistance  upon  it  except  in  some 
very  peculiar  circumstances  is  not  so  much  inexpedient  as  grossly 
iniquitous.  In  many  cases  the  accidental  death  may  not  be  dis- 
covered until  long  after  the  seven  days ;  and  in  the  case  of  non- 
fatal injuries,  the  injury  may  be  so  severe  as  to  incapacitate  the 
assured  from  giving  notice  or  attending  to  any  other  business. 
In  the  case  of  Martin  v.  Travellet^'s  Insurance  Company  (supra) 
it  was  held  that  the  measure  of  damages  in  the  case  of  disability  is 
not  the  proportion  which  the  injury  bears  to  the  sum  payable  for 
loss  of  life ;  and  further,  that  the  assured  can  recover  only  for  the 
personal  pain  and  expense,  not  for  loss  of  time  or  loss  of  profits 
occasioned  by  the  injury.  (See  also  Theobald  v.  Railway  Passengers 
Assurance  Company,  siipra) 
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LOED  OEMIDALE. 

In  our  last  issue  we  announced  the  retirement  of  this  venerable 
judge,  and  expressed  a  hope  that  he  would  be  spared  for  a  con- 
siderable time  to  enjoy  a  peaceful  old  age.  This  hope  however 
has  not  been  destined  to  be  fulfilled,  as  we  have  now  to  chronicle 
his  death,  which  took  place  but  a  few  days  after  the  lines  referred 
to  were  penned,  on  the  3rd  of  last  month. 

Eobert  Macfarlane  was  bom  in  Dumbartonshire  in  1802;  he 
eventually  entered  the  office  of  the  late  James  Greig,  W.S.,  in 
Edinburgh,  as  an  apprentice.  In  1827  he  passed  as  Writer  to  the 
Signet,  and  for  about  ten  years  continued  to  practise  as  an  agent. 
It  was  during  this  period  that  he  wrote  a  Treatise  on  the  PKtctice 
of  the  Court  of  Session  in  Jury  Causes,  a  work  which  brought  him 
into  considerable  notice,  and  no  doubt  had  the  effect  of  bringing  a 
large  amount  of  business  when  he  came  to  the  Bar.  This  some- 
what unusual  step  he  took  in  1828,  but  the  result  amply  justified 
the  proceeding,  for  in  a  short  time  he  took  a  leading  place  amongst 
the  counsel  then  in  practice.  Although  making  no  pretensions  to 
the  eloquence  which  in  popular  opinion  is  the  most  distinguishing 
characteristic  of  a  good  jury  pleader,  he  soon  showed  that  in 
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Scotland  at  least  it  v^qs  the  heads  of  a  jury  to  which  it  was  more 
expedient  to  appeal  than  their  hearta  The  consequence  was  that 
owing  to  application  to  business,  natural  shrewdness,  and  common- 
sense,  few  counsel  ever  had  such  a  large  jury  practice  at  the 
Scottish  Bar.  Those  were  the  palmy  days  of  trial  by  jury,  and 
Mr.  Macfarlane  had  ample  opportunity  of  displajring  his  talents 
and  making  his  way  in  the  profession.  In  1853  he  was  appointed 
Sheriff  of  Eenfrewshire,  and  in  1862  he  accepted  the  oflFer  of  the 
gown  vacant  by  the  death  of  Lord  Wood,  and  was  raised  to  the 
Bench  under  the  title  of  Lord  Ormidale.  Having  occupied  this 
position  for  upwards  of  eighteen  years,  it  is  chiefly  as  a  judge  that 
the  present  generation  of  practising  lawyers  knew  the  learned 
gentleman.  Few  judges  were  more  popular  when  in  the  Outer 
House  than  Lord  Ormidale.  It  was  his  fortune  to  be  a  long  time  a 
Lord  Ordinary,  as  it  was  not  for  twelve  years  that  he  was  removed 
to  the  Inner  House.  During  all  that  time  his  roUs  were  invariably 
well  filled,  jury  causes,  as  might  have  been  expected,  forming  a 
large  proportion  of  the  cases  before  him.  But  in  whatever  he  was 
engaged  no  suitor  had  ever  to  complain  that  his  case  did  not  get  a 
patient  hearing,  or  that  full  consideration  was  not  given  to  it  in  all 
its  bearings.  He  had  a  high  sense  of  the  responsibilities  and 
duties  of  a  judge,  and  looked  upon  his  office  as  a  distinction,  and 
to  his  work  as  something  which  demanded  and  got  all  his  care. 
Unfailingly  courteous  in  manner,  and  with  a  kindly  Scottish  humour 
which  displayed  itself  not  unfrequently  but  always  at  fitting 
moments,  he  was  yet  thoroughly  natural  and  unaflFected.  No  one 
ever  spoke  an  unkind  word  about  Lord  Ormidale,  and  if  ever  a 
good-natured  joke  was  made  at  his  expense  it  was  with  the  full 
assurance  that  the  old  judge  was  able  to  give  quite  as  good  as  he 
got.  How  his  loss  will  be  felt  by  his  brother  judges  is  well 
exemplified  by  the  fitly-chosen  sentences  pronounced  by  the  Lord 
Justice-Clerk  at  the  first  meeting  of  the  Second  Division  after  his 
death.  The  Court  of  Session  owes  him  much ;  it  was  his  famous 
address  to  the  Juridical  Society  which  more  than  anything  else 
tended  to  the  remodelling  of  the  procedure  of  the  Court,  which 
was  put  into  practice  by  the  Act  of  1868.  To  the  Bar  he  was 
always  a  good  friend,  and  did  not  forget  in  the  calm  atmosphere  of 
the  Bench  that  he  too  had  once  been  amongst  the  foremost  in 
forensic  strife.  To  jimior  counsel  he  was  invariably  kind;  no 
newly-fledged  advocate  was  ever  at  his  bar  struck  dumb  with 
sarcasm  or  overwhelmed  with  rebuke,  but,  on  the  contrary,  he  was 
sure  to  get  whatever  assistance  lay  in  the  judge's  power. 

And  now,  with  this  poor  tribute  to  his  memory,  we  must  say 
farewell  The  roll  of  the  Scottish  Bench  may  have  contained 
names  of  greater  lawyers  or  more  distinguished  orators,  but  for  solid 
attainments,  practical  sense,  and  attention  to  duty,  none  will 
surpass  that  of  Lord  Ormidale.  In  those  days  when  life  is  lived 
so  rapidly,  and  one  occurrence  succeeds  another  without  breathing- 
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space  between,  it  is  too  often  the  case  that  when  a  man,  eminent 
though  he  may  have  been,  drops  out  of  the  ranks  he  is  speedily 
forgotten :  the  ranks  close  up  and  the  march  of  life  goes  on  as  if 
he  had  not  been.  Perhaps,  then,  the  best  testimony  to  Lord 
Ormidale's  power  of  usefulness  and  distinguished  qualities  as  a 
judge  is  what  has  been  said  since  his  death  by  many — that  he  will 
be  much  missed, 

John  N.  Dyce,  Esq.,  Advocate.— The  death  of  this  gentleman 
is  announced  as  having  taken  place  on  the  19th  ult.  He  was 
called  to  the  Bar  in  1843,  and  for  many  years  had  filled  the  office 
of  Sheriff-Substitute  of  Lanark.  His  duties  were  performed  in  an 
unostentatious  but  efficient  manner  up  till  a  few  weeks  ago,  when  he 
resigned  his  appointment.  At  the  commencement  of  the  proceed- 
ings of  the  Sheriff  Court  at  Lanark  on  the  22nd  ult..  Sheriff  Bimie, 
who  presided,  made  a  statement  with  reference  to  the  late  Sheriff 
Dyce  in  the  following  terms : — 

Although  here  only  temporarily  until  an  arrangement  is  made  for  the 
judicial  business  of  this  district,  you  would  think  it  unseemly  were  not  some 
reference  to  be  made  to  the  death  of  Mr.  Dyce,  which  happened  last  Friday. 
Mr.  Dyce  was  one  of  the  oldest  Sheriff-Substitutes  in  the  country,  and  by 
manjr  years  the  oldest  Sheriff  in  Lanarkshire.  He  became  a  member  of  the 
Bar  in  1843,  thirty-seven  years  ago.  For  some  years  previously  he  served  in  the 
army,  and  for  thirty-one  years  he  was  Sheriff-Substitute  of  this  district.  The 
office  of  a  local  judge  is  at  all  times  difficult,  cut  off  sCs  he  is  from  frequent 
personal  communication  with  the  centres  of  legal  thought,  and  from  con- 
sultation with  his  neighbours  on  cases  before  him  for  decision.  He  can  hope 
to  bring  little  more  to  the  discharge  of  his  duties  than  patient  labour  and  un- 
bending impartiality.  These  qualities  you  will  claim  for  Mr.  Dyce ;  and  you 
will  claim  this  further,  that  the  ripe  Imowledge  and  experience  of  a  long  life 
enabled  him  with  few  exceptions  to  give  sound  and  just  judgment.  He  will 
be  remembered  as  one  who  strove  to  do  his  duty  as  a  gentleman  and  a  judge. 
A  stranger  in  this  Court,  I  am  not  entitled  to  say  more,  or  to  ask  to  be  per- 
mitted to  join  in  that  deep  sympathy  for  Mrs.  Dyce  and  her  family  which  I  know 
you  feel,  and  which  you  will  no  doubt  take  a  more  fitting  opportunity  of 
expressing. 

Mr.  William  Annan,  on  behalf  of  the  Bar,  replied  in  the  follow- 
ing terms  :— 

My  Lord,  in  the  absence  of  Mr.  Morrison,  the  senior  member  of  the  Bar  the 
duty  devolves  upon  me,  and  with  the  approval  of  my  brethren  now  present,  to 
reciprocate  on  their  behalf  the  kind  sentmients  which  your  Lordship  has  been 
pleased  to  express  in  reference  to  the  death  of  our  late  Sheriff-Substitute,  Mr. 
Dyce.  The  removal  of  a  public  man  at  any  time  is  a  subject  of  general 
interest,  but  that  interest  is  intensified  when  we  have  to  contemplate  the 
removal  of  one  whose  functions  brought  him  into  close  contact  with  ourselves 
for  over  thirty  years.  To  a  judge  it  is  given  oftentimes  to  displease  or  offend 
one  or  other  of  the  parties  whose  causes  he  has  to  try,  but  I  am  sure  I  speak 
the  feelings  of  all  present  when  I  say  that  Mr.  Dyce  brought  to  the  dischaige 
of  his  duty  a  diligence  and  painstaking  second  to  none.  And  while  we  grant  tlmt 
there  is  no  perfection  in  any  man  here  below,  at  the  same  time  I  claim  for  our 
departed  Sheriff  a  strong  desire  to  do  right,  and  that  he  brought  to  the  decision 
of  his  cases  a  strong  sense  of  justice.     I  trust  your  Loraship  will  accept 
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these  few  and  imperfect  remarks  as  a  small  tribute  to  the  departed.     Our 
Bympathies  with  his  family  will  doubtless  find  expression  in  another  form. 

Thomas  T.  Stoddart,  Advocate,  died  on  the  22nd  November. 
The  deceased  gentleman  was  called  to  the  Bar  in  1833,  but  never 
practised.  His  name,  however,  will  long  be  had  in  remembrance  as 
the  great  authority  on  Angling  in  Scotland. 


^he  iftottth. 


We  believe  it  is  not  the  intention  of  the  Government  to  fill  the 
vacant  Sheriff-Substituteship  of  Lanark,  but  that  its  duties  will  be 
distributed  among  the  other  SheriflF-Substitutes  in  the  county. 

This  is  an  aesthetic  age,  so  we  suppose  we  must  not  grumble ; 
but  the  frequenters  of  the  Parliament  House  have  really  some 
right  to  be  jealous  of  the  artistic  mantelpiece  which  was  so  hand- 
somely presented  last  spring  to  adorn  the  central  fireplace.  The 
consequence  of  its  erection  is  that  the  fire,  which  formerly  pre- 
sented a  noble  expanse  of  glowing  coal,  and  had  enormous  heating 
powers,  has  now  shrunk  to  a  diminutive  flicker  of  about  a  third  of 
its  former  dimensions.  A  larger  fire  would,  it  was  supposed,  have 
a  tendency  to  render  the  woodwork  of  the  new  mantelpiece 
inflammable,  if  not  actually  to  ignite  it.  But  it  is  hard  when  the 
thermometer  is  ten  degrees  below  the  freezing-point  to  look  at  that 
feeble  flame  and  recall  the  memory  of  that  glorious  blaze  which 
erstwhile  showed  its  cheery  face  there.  There — we  have  grumbled, 
though  we  do  not  suppose  anything  will  be  done,  although  the 
removal  of  the  mantelpiece  to  some  position  where  its  carvings 
could  be  seen  would  be  of  immense  advantage  to  itself. 

Lord  Young  and  Lord  Mure  will  open  the  Winter  Circuit  at 
Glasgow  on  Monday  the  20th  inst.  *Mr.  J.  J.  Eeid  is  Advocate- 
Depute  in  the  Old  Court,  and  Mr.  A.  E.  Henderson  occupies  the 
same  position  in  the  New.     Mr.  Horace  Skeete  is  Clerk  of  Court 
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SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Barclay. 

WHYTE  r.   PATON  AND  OTHERS.. 

The  effect  of  an  extract  on  further  procedure. — This  was  an  action  of  interdict 
After  litigation  the  interdict  was  refused  and  the  pursuer  found  liable  in 


SHERIFF  COURT  REPORTER.  663 

ezpenees.  The  defenders  extracted  tbe  decreet  assoilzing  the  defendeiB  from 
the  conclusion  for  interdict,  and  which  extract  contained  the  remit  to  the 
Auditor,  but  contained  no  precept.  The  defenders  afterwards  obtained  an 
account  of  expenses  taxed,  and  moved  for  decree  in  the  i^ent's  name.  It 
was  objected  that  the  decree  of  absolvitor  being  extracted  the  action  was 
exhausted,  and  no  further  decree  could  now  be  given.  The  objection  was 
repelled  by  the  following  interlocutor : — 

"  Perth,  I4th  September  1880. — On  the  defenders'  motion,  and  their  account 
of  expenses  having  been  taxed  at  j£22,  Is.  3d.,  Decerns  against  the  pursuer  for 
that  sum,  and  allows  the  decree  to  go  out  and  be  extracted  in  name  and 
instance  of  John  Stewart,  solicitor,  Perth,  agent  and  disburser  of  the  defenders 
for  the  said  sum :  And  the  pursuer  having  objected  that  the  defenders  had 
extracted  the  interlocutor  of  4th  August  last,  repels  the  objection. 

"Hugh  Barclay. 

**Note. — The  pursuer's  solicitor  objected  that  the  defenders  having,  as  he 
said,  extracted  tne  interlocutor  of  4th  August  last,  the  case  was  exhausted 
and  no  further  decree  could  now  be  given  for  the  expenses.  It  was  certainly 
unfortunate  that  what  was  called  an  extract  of  that  interlocutor  should  have 
been  taken  out,  but  such  was  quite  incompetent  and  useless.  No  decree  can 
be  extracted  but  a  final  decree,  and  any  decree  pending  an  action  must  be 
expressly  allowed  by  the  Court  \m  be  extracted  ad  interim.  There  was  no 
such  authority  given  in  the  interlocutor  of  4th  August,  and  therefore  no 
material  existed  for  an  extract.  The  case  was  exhausted  on  the  merits,  but 
the  interlocutor  expressly  provided  for  the  expenses  being  ascertained.  Where 
A  decree  condemnatory  or  absolvitor  is  given  and  extracted,  it  is  incompetent 
thereafter  to  proceed  for  expenses.  But  in  this  case  the  extract  could  not  be, 
and  was  not,  followed  bv  any  executorials.  The  so-called  extract  was  a  mere 
official  copy  of  the  interlocutor,  and  actually  remitted  to  the  Auditor  to  tax  the 
account  oi  expenses,  and  had  no  precept  for  execution.  The  pursuer's  solicitor 
attended  the  audit  without  raising  the  objection.  The  pursuer  can  show  no 
less  or  prejudice  by  i-eason  of  tlie  official  copy ;  but  the  defenders  sustain 
serious  loss  were  the  pursuer's  objection  now  sustained.  H.  B." 

jlci^ — Chalmers. AIL  —John  Stewart. 


Sheriffs  Barclay  and  Macdonald. 

FORD  V.  PATERSON. 

Debts  Recovery  Court — Jurisdiction — Bill. — This  was  an  action  in  the  Debts 
Recovery  Court.  It  was  for  an  account  of  groceries,  but  contained  an  item 
of  a  bill,  whilst  on  the  other  side  certain  payments  were  credited,  the  amount 
of  which  extinguished  the  bill.  A  preliminary  objection  was  taken  that  it  was 
incompetent  to  sue  for  the  contents  of  a  bill  in  the  Debts  Recovery  Court. 
This  oDJection  was  sustained  by  the  Sheriflfs  by  the  following  interlocutors  ; — 

^' Perth,  \bth  September  1880. — Having  heard  parties' procurators  and  made 
avizandum,  Finds  that  the  account  sued  for,  containing  an  item  of  a  bill  due 
on  4th  August  1874,  the  same  is  incompetent  in  the  Debts  Recovery  Court : 
Therefore  dismisses  the  action,  reserving  all  competent  remedy,  and  finds  the 
pursuer  liable  to  the  defender  in  •     of  expenses,  less  the  sum  of 

incurred  in  the  reponing.  Hugh  Barclay. 

"Note. — The  Debts  Recovery  Act  is  expressly  designed  for  traders'  open 
accounts,  and  expressljr  so  limited.  There  can  be  no  doubt  that  it  is  incom- 
petent to  sue  for  a  bill  per  se.  The  pursuer's  solicitor  argued  that  the  bill 
being  for  grocery  goods,  therefore  it  formed  a  valid  item  in  an  account  for  such 
goods.  It  does  not  appear  that  such  is  the  case,  and  the  passbooks  produced 
show  the  reverse.  Wnatever  was  the  value  given,  the  debt  was  already  con- 
stituted by  bilL    The  singular  circumstance  is  that  according  to  the  account 
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the  bill  was  wholly  paid  by  different  suniB  theieto  applied,  and  theiefore  sboiild 
not  have  appeared  in  the  /i^onnt.  The  bill  is  not  produced  as  a  voucher, 
neither  was  it  given  to  the  d%nder,  but  is  admitted  to  be  still  in  the  hands 
of  the  pursuer.  At  the  date  of  the  action  it  could  have  been  enforced  either 
by  the  pursuer  or  an  onerous  holder.  Seeing  that  the  bill  is  settled,  the 
Sheriff-Substitute  at  one  time  thought  he  might  avoid  the  objection  by 
deleting  the  bill  on  the  debit  side  of  the  account,  and  the  credits  applied 
thereto  on  the  other  side.  This  certainly  wotdd  have  been  an  extraordinaTy 
interference  in  the  Court  to  amend  the  whole  grounds  of  action.  The  blunder 
is  the  more  unforttmate  as  it  is  now  understood  the  defender  admits  the  balance 
due  as  the  account.  H.  B." 

On  October  25  the  Sheriff  adhered  to  the  interlocutor. 

Ad, — John  Young. Alt. — Mitchell 


DEBTS  RECOVERY  COURT,  KILMARNOCK. 

Sheriff  Cooper. 

BLACK  V.  COOK. 

Proof — Verbal  st/bmisnans  and  awards. — ^In  this  action  pursuer  sued  defender 
for  "  sums  awarded  '*  by  certain  referees  appointed  by  the  parties  to  the  pursuer 
as  his  share  of  the  value  of  the  stock  of  a  garden  in  West  Elilbride.  The 
defender  pled  inter  alia  that  the  alleged  submission  and  award  having  been 
verbal  can  only  be  proved  by  the  defender's  oath,  and  the  Sheriff-SuMtitnte 
pronounced  the  following  interlocutor  : — 

""  Kilmarnock,  20th  October  1880.— The  Sheriff-Substitute  having  heard 
parties'  procurators,  Finds  that  the  submission  and  award  founded  on  are 
verbal,  and  can  only  be  proved  by  reference  to  the  oath  of  the  defender,  there^ 
fore  appoints  the  3rd  day  of  November  next  as  a  diet  for  taking  the  reference. 

"  W.  S.  Cooper. 

**  Note. — ^There  are  certain  cases,  such  as  submissions  inter  rusticoe  regarding 
matters  of  small  importance,  where  proof  by  parole  is  allowed  (Dickson  on 
Evidence,  1st  ed.  vol.  i.  p.  309),  but  tne  present  case  does  not,  in  the  Sheriff- 
Substitute's  opinion,  fall  under  the  exception.  The  parties  here  do  not  appear 
to  be  rustiei  in  the  proper  meaning  of  the  word,  and  the  sum  in  question  is 
much  above  £8,  6s.  8d.,  which  may  be  taken  as  the  measure  of  a  sum  of  smidl 
importance.  W.  S.  C." 

ilct.— Fleck. A  /f  .—Kirkhope. 
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Courts  of  the,  etc.  (Cook),  427 
Conflict  of  Laws,  A  Treatise  on  the,  and 

the  Limits  of  their  Operation  (Sayigny, 

Guthrie),  367 
Contract,  Principles  of  the  English  Law  of 

(Anson),  266 
Digest  of  Decisions  relating  to  the  Poor 

Law,  etc.  (Reid),  869 
Gains,  Institutes  of,  and  the  Rules  of  XJlpian 

(Muirhead),  94 


Institutes  of  English  Law  (Nasmith),  44 
International  Law,  Elements  of  (Wheeton), 

212 
Law,  Institutes  of  (Lorimer),  595 
Municipal  Elections^  Observations  on  the 

Law  and  Practice  m  regard  to  (Marwick), 

97 
Rivista  penale  di  Dottrina,  Legislazione, 

etc.,  427 
Savigny's    Conflict    of    Laws    (Guthrie), 

Undaimed  Money  (Preston),  99 
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Arr^tment — Wajr^s  162 

AA«e^'n;ents— GeLtrd  Tolie  Act,  1S*J2; 
Lai..i-»  Valtmtion  Act,  1*.>4,  4C4 

Amts&or  of  Coiiitj — P-r  iltie^  ^-r  t  Jong 
part  in  Pariiinientary  trie-  :icr.,  t**)? 

BMikniptcy— Liii.'livru'jj  hy|<thec,  work- 
men'- Wa^'t:^  lo^i 

BOl — Ef-  t  of  Ttne^a,    responsibility  of 

Bob' I   and    D!<j«o*iti^'n   in    S«^Tnty — Dis- 

pon«»  imder,  if  iiiicft,  linMc  f  .*r  ruT  airs, 

270 
Camera,  Pnblir — O^'l'-'ation  to  deliver  pa»- 

8en;:cr»'  lu^/ajfe,  1;>S 
Ces)fio — AbaodoEUuent  of  action,  expenses, 

447 
Ccmdictio  indeJAti,  166 
Contract   and    Sub-contract  —  Conditions, 

272 
Day  Trespass  Act — Continnons  conrw*  of 

tre<*pa.S!»ing,  tholin;:  an  a-^-^ize,  eipfi;'-*'S 

of  procesA,  lOj ;  leave  of  the  proprietor, 

H»7 
Debti*  Recovery  Act,  1S*>3 — Sale,  guarantee 

afrainfet  ]ov<{,  217 
Debtri  Recovery  Court,  JuriMliction  of.  C63 
Declaration,  Pris^mer's — Adniijvsibilityof,  in 

civil  action,  3^S 
Decree  in  AliMrLce — Eff«er-t  of  as  a  i>oint  in 

evidence  iu  action  of  filiation,  386 
Donation — Fierooval,  i»^>4 
Education  (Scotland)  A<  1«72,  221 
Election,     Parliamen  ta  ry  —  Diwjuali  fi  '.'fition 

of  county  asses:M)r  to  take  part  in.  0<>7 
Extract,  EOect  of,  on  further  procedure, 

662 
filiation  and  Aliment — Effect  of  decree  in 

abeenoe  as  a  point  in  evidence,  385 
Filiation — Proof,  period  of  gestation,  559 
Fixtvefr-Bells,  445 
Friendly  Societies  Act,  1875— Contract  of 

insurance,  transfer,  439 
General    Police    Act,    1862— Assessment 

under,  436 
Oiuutantee— Terminns  a  qua,  274 


I 


Highway — Removal  of  crectioBs  on  sidfls  cf 

roa-Ls  4dS 
HyiK>thec,  Landlord's— Backraptcr.  165 
U-rjitimate  Chill,  Alinient  if— iicsJrnce 

of  mother  'determines  rate,  ^7 
In-surance — Friendly  Societies,  transfer.  4^59 
Lac<L>  Valuation    Act,    l5^^4— -AAar^meut 

under,  436 
^laiNter  and  Serrant— Bad  maioial.  bcper- 

f ect  irork,  52 ;  reparatioo.  109  ;  Snikiaj 

labour,  219 
Passengers'  Lnr^a:re.  Contract  to  dtliTer— 

O''i_-ation  of  carriers,  li-j 
Foor-I;ated — Preference  of,  in  seqiaesSrat:  :•=, 

612 
Proce<< — Action  against  trustee,  repaxatios, 

1<»9 
Professional  Services — Use  of  plains,  275 
RaUway  Company — Terminal  ch.&rges  for 

$I«ecial  services,  3S4 
Rent — MuAt  be  paid  before  vrac*^,  446 
fJey»ar3tion — Repair  of  ten^men:,  bocd  and 

disposition  in  security,  l7*J 
Sale— Guarantee  against  loss,  recovery  of 

debt,  217 
School  Board — Education  <Scc«tIan«])  Act, 

1^72,  sec.  70 — **  Failizig  to  provide  pr^^per 

eilucation,"  221 
Sequestration  —  Competition    for   trustee, 

production    of    Tourbers.    1*?0 ;     insuf- 

ticiently  vouched  a!b«iavTt.  611 ;  rankicj, 

preference  of  poor-rates,  tU2 
Sheriff  Courts  (Scotlao'ii  Act,  1S76,  sec  24 

—  Amendment  of  r^>-ri.  '"i  V 
ShipVhusbaiid,  Bill  granSed  tr,  authority. 

renewal,  441 
Submissions,  Verbal— Arad — PktMf,  664 
Sunday  Labour,  219 
Tholii^f  an  Assize,  106 
Vitious  Intromitter,  55 
Volunteer,  Liability  of  dianhwrd,  to  pay 

the  Capitotion  Grant,  610 
Wages  Arrestment  Act,  162 
Wages,  Domestic  aemat's,  not  pnCenble 

to  rent,  446 
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Black  i;.  Cook,  664 

Boag  &  Others  v.  M'Laioe  &  Others,  163 

Brown  v.  Marr  k  Strath,  162 

Cameron  v.  Smith's  Tnutees,  270 

Clark  V.  Rassell  &  Flinn,  502 

Collie  V.  Mair  k  Smith,  55 

Cook  V,  Rattray,  559 

Crichton  v.  Davidson,  385 

Ford  V,  Paterson,  663 

Garden,  Petitioner,  611 

Glasgow  and  South- Western  Railway  Co. 

V.  J.  Kerr  &  Co.,  384 
Gordon  v,  Morrison  k  Ritchie,  105 
Goyan  Police  Commissioners  v.    Gow  k 

Stobo,  436 
Grant  v.  Chalk  k  Falconer,  446 
Henderson  v.  Anderson  k  Others,  109 
Henney  v,  Forbes,  387 
Hutton  V.  Cochrane  k  Co.,  52 
Innes  v.  Smiths,  388 
Johnstons  v.    North  of  Scotland  Steam 

Navigation  Co.,  158 


Kennedy's  Trustees  v,  Kennedy,  609 

Landless  v.  Wilson,  275 

Leslie  v,  Mackie,  219 

Logan  V.  Conpar-Angus  School  Board,  445 

Macgillivray  v.  Dallachie,  166 

M*Kenzie  v.  Bowie,  217 

Main  v.  Prudential  Assurance  Co.  k  City 
of  Glasgow  Friendly  Society,  439 

Murray  v.  Morison,  160 

Pearson  v,  Abemetiiy,  610 

Perth  County  Road  Trustees  v.  Howie, 
498 

Procurator-Fiscal  of  Banff  v.  Thomson,  221 

Procurator-Fiscal  of  Caithness  v.  Mackay, 
607 

Procurator-Fiscal  of  Elgin  v.  James,  107 

Rankin  k  Son  v.  Howie,  441 

Rendle  v.  P.  k  W.  Maclellan,  272 

West  of  Scotland  Hydropathic  Co.  v.  Lock- 
hut,  274 

Whyte  V.  Paton  k  Others.  662 

Wood  V,  His  Creditors,  447 
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INDEX  TO  SUBJECTS  OF  ENGLISH,  AMERICAN,  AND 

COLONIAL  CASES. 


Arbitration— Validity  of  agreement  to  refer, 
application  for  leave  to  revoke  submis- 
sion, 560 

Building  Societv^BoIes  as  to  settlement  of 
disputes  in,  112 

ClulK- Expulsion  of  member,  duties  of  com- 
mittee, 112 

Colony  —  Jurisdiction  of  governor  of  a, 
224 

Company— Directors  of,  personal  liability, 
613 ;  untrue  prospectus,  'Aduding  up,  616 ; 
cesser  of  busmess,  shareholders'  winding- 
up  petition,  616;  breach  of  contract, 
non-registration  of  contract,  contributory 
negligence,  616 

Damages— Personal  injury,  breach  of  con- 
tract of  carriage,  measure  of  damages, 
836 

Evidence — Public  document,  entry  in  dis- 
charge of  duty,  223 

Fishery— Trespass,  navigable  river,  claim 
to  tflkke  oysters  without  stint,  614 

Jurisdiction— Of  governor  of  a  colony,  224; 
of  court.  English  marriage,  foreign  hus- 
band, 279 

Justice  of  the  Peace — Expenses  of  convey- 
ing prisoners  to  gaol,  336 

Kidnapping  Act— Seizure  of  vessel,  offence 
against  the  Act,  614 

Libel — Privileged  communication,  servant's 
character,  production,  336 

Loan  Socie^ — Winding  up  of  unreflistered, 
112 

Marine  Insurance — Charter-party  to  be  can- 
celled in  case  of  war,  5o ;  constructive 
total  loss,  279;  stranding,  560;  bottomry 


bond,  English  policy  on  foreign  ship, 
614 

Municipal  Elections— Nomination  paper. 
Ballot  Act,  560 

Nuisance — Pollution  of  stream.  Public 
Health  Act,  iigunction  against  local 
board,  276;  practice,  dedication  to  the 
public,  urinal.  277 

Parliament— Burgh  vote,  objection^  277; 
residence,  280 ;  description  of  qualifica- 
tion, 280 ;  lodger  franchise,  ^ ;  county 
vote,  estate  ot  cestui  que  trust  pending 
sale,  336 ;  privileges  of  members  com- 
mitted for  contempt,  516 

Partnership— Business  carried  on  by  sur- 
viving partner,  division  of  profits,  392 ; 
buildmg  agreement,  participation  in 
profits.  Bovills  Act,  615 

Pawnbroker^— Rights  of  true  owner  of 
pledge,  278 

Prescription — Light,  agreement,  892 

Railway  Company — Contract  to  cany 
passenger,  conditions  on  tickets,  223 ; 
Lands  Clauses  Consolidation  Act,  278 

Shipping — (General  average,  exceptions  in 
bill  of  hiding,  278 ;  charter^puty,  con- 
version of  cargo,  278 ;  nominal  freight, 
vendor's  lien,  279 

Trade-Mark,  Registration  of,  222 

Ultra  Firef- Bank  directors,  guarantee, 
deed  of  settlement,  615 

Vendor  and  Purchaser — Misdescription, 
compensation,  224;  partnership,  mis- 
representation, 224 ;  sale  of  public-house, 

mutual  mistake,  specific   performance, 
224  r  MT^ 
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